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LETTER  OF  TRANSMITTAL 


American  Indian  Policy  Review  Commission, 

Congress  of  tut:  United  States. 

Washington,  B.C. 
Hon.  James  Abotjrezk, 

U.S.  Senate,  Birhsen  Building,  Washington,  B.C. 
Hon.  Lloyd  Meeds 
House  of  Representatives,  Rayourn  Building,  Washington,  B.C. 

Gentlemen:  Transmitted  for  your  review  and  consideration  is 
the  final  report  of  the  Task  Force  on  Tribal  Government,  which  was 
completed  pursuant  to  Public  Law  93-580.  The  report  was  formallv 
submitted  to  me  July  30, 1976. 

This  Task  Force  has  submitted  its  report  in  four  volumes,  three  of 
which  constitute  appendices  including  case  studies.  Because  of  the 
volume  of  copying  involved,  we  are  forwarding  the  body  of  the  final 
report  and  will  copy  and  forward  the  appendices  later.  The  Com- 
mission meeting  on  August  10, 1976  will  be  utilized  to  review  the  find- 
ings of  this  Task  Force. 

We  are  forwarding  a  speech  included  in  the  appendices  delivered  by 
the  late  Wilbur  Atcitty,  the  Tribal  Government  Task  Force  Chairman, 
which  was  given  before  the  Annual  Convention  of  the  National  Con- 
gress of  American  Indians  on  November  14,  1975.  Since  this  speech 
was  referred  to  in  the  tribute  in  the  front  of  the  report,  it  is  also  in- 
cluded. 

The  Commission  staff  is  currently  performing  a  comparative  analy- 
sis of  the  final  reports.  This  approach  provides  an  in-depth  analysis  of 
the  substantive  areas  which  will  provide  a  rational  basis  for  selected 
alternatives.  Additionally,  a  staff  review  will  be  completed  and  for- 
warded on  August  4,  1976  which  will  constitute  a  staff  paper  to  be 
utilized  as  a  reviewing  device  for  the  Commission  meeting. 

Although  I  have  not  yet  been  able  to  carefully  review  this  report,  it 
generally  appears  that  a  standard  of  professional  competence  has  been 
established  for  the  remaining  Task  Forces. 

Respectfully  submitted. 

Ernest  L.  Steve  xs. 
Director. 
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presents  to  you  its  final  report  pursuant  to  Public  Law  93-580. 
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force's  analysis,  findings  and  recommendations  of  the  major  issues 
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terested parties  be  given  an  opportunity  to  review  and  comment  on  the 
Tribal  Government  Task  Force  Report  prior  to  the  issuance  of  the 
final  commission  report. 

The  Tribal  Government  Task  Force  urges  your  careful  consideration 
of  the  facts  presented  and  your  cooperation  in  insuring  the  imple- 
mentation of  the  recommendations  contained  herein. 
Respectfully  submitted. 

Alan  Parker  (Chippewa  Cree), 

Jerry  Flute  (Sisseton-Wahpeton  Sioux), 

Michael  Cox  (Creek), 

Patricia  Zell  (Xavajo-Arapaho). 
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Tribute  to  Former  Task  Force  Chairman 

Attached  to  the  final  report  of  the  Tribal  Government  Task  Force 
is  the  text  of  a  speech  delivered  by  the  late  Mr.  Wilbur  Atcitty.* 

Mr.  Atcitty,  a  Navajo,  and  Executive  Administrator  of  the  Navajo 
Tribe  for  the  past  several  years,  served  as  Chairman  of  the  Tribal 
Government  Task  Force  until  May  6th  of  this  year,  when  he  died  in 
an  automobile  accident  on  the  Navajo  Reservation. 

During  his  tenure  as  Chairman  of  the  Tribal  Government  Task 
Force,  Mr.  Atcitty  made  a  truly  significant  contribution  to  the  devel- 
opment of  Indian  affairs  in  the  leadership  and  direction  which  he  pro- 
vided to  the  work  of  the  Tribal  Government  Task  Force.  Throughout 
his  service  with  the  Task  Force,  Mr.  Atcitty  exhibited  a  dedicated 
and  committed  state  of  mind,  and  spurred  us  on  to  attempt  to  make 
the  best  of  this  opportunity  to  exert  a  positive,  long-lasting  influence 
on  the  direction  of  Federal-Indian  policy  towards  tribal  governments. 

Being  an  official  of  the  Navajo  Tribe,  Mr.  Atcitty  could  have  taken  a 
limited  view  towards  the  question  of  Federal-tribal  governmental 
relations,  and  could  have  attempted  to  influence  the  Task  Force  to 
pursue  the  particular  objectives  of  the  Navajo  Tribe.  However,  as  re- 
flected in  his  speech,  at  no  time  did  Mr.  Atcitty  adopt  such  a  narrow 
approach,  but  rather,  his  concern  was  always  for  the  total  national 
Indian  community.  He  advocated  unity  among  the  tribes,  and  a  se- 
riousness of  purpose,  which  if  adopted  by  tribal  leaders  throughout  the 
country,  would  speak  well  for  the  future  development  of  Indian  tribal 
governments. 

His  speech,  which  was  delivered  fit  the  39th  Annual  Convention  of 
the  National  Congress  of  American  Indians  on  November  14,  1975, 
captures  the  essence  of  Mr.  Atcitty's  philosophy  and  views. 
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INTRODUCTION 

The  Tribal  Government  Task  Force  is  pleased  to  present  its  final 
report  to  the  Commissioners  of  the  American  Indian  Policy  Review 
Commission  and  to  the  Congress.  The  report  summarizes  our  research 
findings  and  identifies  recommendations  for  change  in  Federal  law 
and  policy  which,  if  implemented,  will  protect  and  strengthen  the 
most  basic  of  all  Indian  tribal  rights,  the  right  of  self-government,  ac- 
cording to  the  unique  cultural  and  community  values  of  each  individ- 
ual tribe. 

At  the  outset,  the  task  force  wishes  to  emphasize  the  political-legal 
definition  of  Indian  tribes  and  nations  as  sovereign  entities.  The  most 
far-reaching  consideration  and  problem  identified  throughout  our 
efforts  over  the  past  year  concerns  the  recognition  of  the  status  of 
these  sovereign  entities  as  governments  in  their  relationship  with  the 
U.S.  Government.  This  most  fundamental  issue  of  Federal  law 
and  policy  cuts  across  all  aspects  of  the  Federal-Indian  relation- 
ship and  is  the  key  to  the  resolution  of  the  most  serious  problems, 
conflicts  and  inconsistencies  in  Federal  law  and  policy  confronting  all 
Indian  Tribal  Governments. 

The  Tribal  Government  task  force  approached  its  task  in  a  most 
direct  manner.  We  set  out  to  ask  as  many  tribes  to  identify  problems 
in  their  relationship  with  the  Federal  Government.  We  identified 
the  various  types  of  tribes  and  the  variety  of  situations  confronting 
tribal  governments  in  an  effort  to  insure  that  we  received  extensive 
input  from  all  representative  sectors  of  the  Indian  tribal  community. 
We  sent  surveys  x  out  to  every  federally  recognized  Indian  tribe  and 
followed  up  those  surveys  with  visits  by  task  force  members  and/or 
field  consultants  to  approximately  30  selected  tribes  2  to  insure  that 
we  reached  a  comprehensive  representation  of  tribal  views.  In  addi- 
tion, the  task  force  scheduled  a  series  of  regional  meetings  with  tribal 
government  leaders  in  every  area  of  the  country,  conducting  one-  or 
two-day  sessions  witli  each  group  to  insure  that  we  acquired  a  regional 
perspective  on  tribal  government  problems.3  Finally,  the  task  force 
participated  in  a  number  of  task  force  hearings  *  in  coordination 
with  the  jurisdiction,  Federal  Administration,  and  trust  responsi- 
bility task  forces.  A  more  detailed  description  of  our  task  force 
efforts  to  obtain  tribal  views  in  the  most  direct  manner  possible  can 
be  found  in  the  collected  reports5  submitted  by  the  task  force  to  the 
Commission  over  the  past  year. 


1  Appendix  XIX  :  Tribal  Government  Surveys. 

-  Appendix  XVIII  :  Field  Consultant  Reports 

8  Roundtable  discussions  wvrc  conducted  with  tribal  leaders  from:  Xorth  and  South 
Dakota,  Washington,  Wisconsin  and  Arizona. 

*  The  Task  Force  participated  in  hearings  hold  in:  San  Marcos.  California:  Aberdeen, 
South  Dakota  ;  Missoula,  Montana  ;  Oklahoma  City  and  Muskogee,  Oklahoma  ;  and  Phoenix, 
Arizona. 

6  Exhibit  1  ;  Task  Forces  First.  Second  and  Third  Quarterly  Reports. 
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Once  an  initial  determination  was  made  of  the  range  and  nature  of 
Tribal  Governmental  problems,  the  task  force  members,  staff  and  con- 
sultants engaged  in  the  more  traditional,  academic  and  legal  research 
to  define  parameters  of  these  problems  in  relation  to  existing  federal 
statutes,  regulations  and  court  decisions.  Legal  memoranda  and  re- 
ports resulting  from  this  aspect  of  our  task  force  research  forms  an 
integral  part  of  the  task  force  final  report ;  however,  primary  reli- 
ance has  been  placed  upon  the  views  expressed  and  communicated  to 
the  task  force  by  Tribal  Governmental  leaders  and  individual  tribal 
members.  They  have  defined  the  nature,  scope  and  extent  of  their 
problems. 

From  among  the  range  of  issues  and  problems  presented  in  all  task 
force  research  efforts,  we  have  identified  six  broad  subject  areas 
around  which  the  final  report  is  structured.  Each  chapter  of  this 
report  treats  an  individual  subject  area  and  analyzes  from  different 
perspectives  the  continuing  issue  of  whether  or  not  Indian  Tribal  Gov- 
ernments are  indeed  true  governments  as  defined  by  existing  Federal 
law  and  policy. 

The  categories  which  form  the  substance  of  the  task  force  final 
report  are  as  follows : 

I.  Indian  Tribal  Governments  and  the  Department  of  Interior 

This  chapter  analyzes  the  relationship  between  Indian  Tribal  Gov- 
ernments and  the  prime  trust  agency  of  the  Federal  Government,  the 
Interior  Department  and  its  subagency,  the  Bureau  of  Indian  Affairs. 
Existing  Federal  law  and  policy,  insofar  as  it  defines  the  nature  of  the 
relationship  between  the  Secretary  of  the  Interior  and  his  officials  and 
individual  Indian  Tribal  Governments,  is  a  serious  of  related  problems 
from  the  perspective  of  those  responsible  for  Indian  Tribal  Govern- 
ments. Essentially,  these  problems  boil  down  to  the  proposition  that 
on  one  hand,  the  Interior  Department  and  BIA  officials  are  not  doing 
their  job  in  protecting  the  trust  status  of  Indian  tribes.6  and  on  the 
other  hand.  Federal  law  and  policy  continues  to  support  a  supervisory 
role  on  the  part  of  Federal  officials  which  is  in  conflict  with  policy 
recognizing  Indian  tribes  as  independent  sell-governing  political  en- 
tities within  the  Federal  system.  In  other  words.  Tribal  Governments 
are  simply  not  true  governments  if  the  Secretary  of  Interior  and  his 
agents  continue  to  possess  and  exercise  authority  to  veto  virtually  all 
forms  of  tribal  governmental  action.  This  chapter  of  the  report  will 
go  into  the  detailed  statutes,  regulations,  court  decisions  and  Solici- 
tor's opinions  which  have  been  interpreted  to  support  this  continuing 
supervisory  authority  on  the  part  of  the  Interior  Department,  and 
will  recommend  appropriate  changes  consistent  with  the  maintenance 
of  the  trust  responsibility  by  the  Federal  Government. 

II.  Indian  Tribes  as  Governments — Problems  ts  the  Exercise  of 

Self-Governi  ng  Authorities 

This  chapter  of  the  report  analyzes  the  nature  and  extent  of  gov- 
ernmental responsibility  possessed  by  Indian  tribes  and  identifies  stat- 
utory obstacles  to  the  efficient  and  logical  exercise  of  self-governing 

•  Appendix  I ;  Chapters  I  and  TIT. 


powers  by  tribal  governments  presently  existing  in  Federal  jaw  and 
policy.  Task  force  recommendations  in  this  chapter  are  designed  to 
insure  that  a  Federal  policy  recognizing  the  true  right  of  self-govern- 
ment is  not  contradicted  by  statutes,  which  either  in  express  terms,  or 
which  are  susceptible  to  such  an  interpretation,  would  in  effect  place 
logical  limitations  on  the  authority  of  Indian  tribes  to  exercise  the 
powers  of  self-government, 

III.  Responsibility  To  Provide  Support  for  the  Functions  of 

Tribal  Govkr  n  m  e  n  t 

Throughout  its  year  of  study,  the  task  force  found  that  perhaps 
the  most'  basic  reason  why  Indfan  Tribal  Governments  are  not  func- 
tioning at  a  level  of  maximum  effectiveness  is  simply  that  Indian  tribes 
do  not  have  adequate  resources  to  support  the  operations  of  Tribal  Gov- 
ernment. The  task  force  has  identified  various  areas  in  which  Tribal 
Governments  need  Federal  support  if  they  are  to  develop  the  capacity 
to  effectively  meet  the  needs  of  \\w  tribal  community.  This  chapter  of 
the  report  documents  the  findings  of  the  task  force,  pointing  to  the 
specific  needs  which  tribes  have  expressed,  for  resources  and  technical 
assistance  to  support  the  basic  functions  of  government.  This  chapter 
also  analyzes  existing  mechanisms  in  Federal  law  that  are  available  to 
channel  such  support.  Recommendations  are  primarily  addressed  to 
these  existing  mechanisms,  identifying  ways  in  which  they  can  and 
should  be  improved  to  more  effectively  deliver  needed  resources  and 
services  to  tribal  governments. 

IV.  Status  of  Tribal  Governments,  and  Federal  Domestic  Assist- 

ance Programs 

The  report  examines  the  variety  of  domestic  assistance  programs 
administered  by  the  various  Federal  agencies  and  identifies  the  prob- 
lems in  eligibility,  delivery  systems,  and  program  requirements  which 
in  one  way  or  another,  constitute  significant  ongoing  obstacles  to  full 
tribal  participation.  In  addition,  this  chapter  of  the  report  identifies  a 
number  of  domestic  assistance  programs  in  which  tribal  participation 
is  subject  to  state  approval  and  state  administrative  requirements 
beyond  that  which  is  expressly  conferred  by  Congress  in  the  statutes 
analyzed  by  the  task  force. 

The  above  four  chapters  describe  from  differing  perspectives,  the 
relationship  of  Indian  tribes  to  the  Federal  Government  The  task 
force  feels  that  it  cannot  emphasize  strongly  enough  the  conviction 
that  Indian  tribes  ought  to  be  uniformly  treated  under  Federal  law 
and  policy  as  independent  political  units  within  the  federal  system. 
From  the  earliest  days  of  this  country,  before  the  Pounding  of  the 
United  States  as  a  government,  Indian  tribes  were  recognized  as  hav- 
ing rights  of  inherent  sovereignty.  Although  the  potential  to  exercise 
internationa]  sovereignty  was  clearly  limited  when  the  U.S.  Govern- 
ment was  established,  internal  sovereignty  or  the  right  of  self-govern- 
ment has  never  been  limited  or  abrogated  under  Federal  law  and 
policy.  Except  for  the  dark  days  of  termination,  the  U.S.  Govern- 
ment has  consistently  recognized  the  rights  of  self-government 
on  the  part  of  the  Indian  tribes.  This  has  been  the  operating  principle 
of  the  Federal-Indian  relationship.  However,  serious  inconsistencies 


and  even  conflicts  with  this  basic  Federal  policy  continue  to  exist  and 
have  gone  unaddressed  by  the  Congress  for  too  long.  Indeed,  this 
lack  of  addressing  formed  the  basic  rationale  behind  congressional 
creation  of  the  American  Indian  Policy  Review  Commission.  The  task 
force  recommends  that  the  Commission  and  the  Congress  reaffirm  the 
Federal  commitment  to  respect  the  right  of  Indian  tribal  self-govern- 
ment by  correcting  these  inconsistencies  and  conflicts  in  Federal  law 
and  policy  in  order  that  Indian  tribes  may  truly  be  treated  as  inde- 
pendent governments. 

V.  Land  Consolidation  and  Acquisition 

While  Federal  law  and  practices  which  seriously  impede  the  exer- 
cise of  the  right  of  self-government  have  been  uniformly  identified 
as  problems  of  the  highest  priority  by  Indian  tribal  leaders,  questions 
of  land  consolidation  and  acquisition  have  also  been  considered  of  the 
most  critical  significance.  Throughout  our  history,  Indians  have  ex- 
perienced that  without  a  land  base,  their  chances  for  survival  as  a 
unique  tribal  entity  are,  at  best.  slim.  Consequently,  in  response  to 
tribal  expressions  concerning  the  priority  to  which  they  attach  the 
problems  of  land  consolidation  and  acquisition,  the  task  force  ad- 
dressed the  issue  in  a  separate  chapter  of  its  report.  This  section  docu- 
ments the  nature  of  the  problem  as  perceived  by  Indian  tribal  leaders, 
and  addresses  the  direction  to  which  the  Congress  must  look  in  order 
to  define  workable  solutions.  Perhaps  the  most  difficult  problem  within 
this  category  concerns  that  of  fractionated  heirship  interests  in  Indian 
trust  allotments.  For  many  years,  the  heirship  problem  has  been  rec- 
ognized by  the  Congress,  and  over  the  past  twenty  years,  nine  legisla- 
tive proposals  have  been  submitted;  however,  none  have  ever  become 
Jaw. 

VI.  Special  Problems  or  Small  Tribes 

The  majority  of  Indian  tribes  can  be  classified  as  small  tribes,  in 
that  82.9  percent  of  all  federally  recognized  tribes  have  populations 
of  less  than  1.000  members.7  Based  on  this  statistic,  the  task  force 
felt  that  it  was  of  critical  importance  to  identify  a  series  of  tribal  gov- 
ernmental problems  which  are  unique  to  the  smaller  tribes,  and  which 
deserve  special  attention  by  the  Commission  and  the  Congress. 

A  number  of  Federal  programs,  including  the  Self-Determination 
Act  Grants  Program,8  use  a  population  formula  in  the  distribution  of 
funds  to  tribes.  Such  formulas  have  no  relation  to  tribal  needs  and 
clearly  work  to  the  disadvantage  of  the  greatest  number  of  tribes. 

A  laska 

In  April  and  May  of  this  year,  a  joint  task  force9  field  visit  to 
Alaska  was  undertaken  to  determine  the  impact  of  the  Alaska  Native 
Claims  Settlement  Act  on  Alaskan  natives.  In  fourteen  days  of  field 
work,  discussions  were  held  with:  (1)  Ten  native  villages  and  village 
corporations:   (2)   four  regional  corporations;  and   (3)   many  other 

7  Appendix  XVII. 

8  Section  104(a)  of  the  Self-Determination  Act. 
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Alaska  Native  organizat  ions.  Because  of  the  uniqueness  of  the  relation- 
ship of  the  Federal  Government  to  Alaska  Natives,  the  task  forces 
decided  a  special,  joint  task  force  report  on  Alaska  would  be  appro- 
priate. This  report  is  being  submitted  under  separate  cover  and  is  in- 
corported  into  each  of  the  three  task  forces'  final  reports. 

Historical  Do  kUion  of  the  Status  of  Indian  Tribal  Gov<  rnn 

The  task  force  recognizes  the  current  national  controversy  sur- 
rounding the  exercise  of  tribal  government  jurisdiction  over  non- 
members  and  over  nontribal  lands  within  the  boundaries  of  Indian 
reservations.  Various  news  articles  have  appeared,  from  time  to  time 
over  the  past  year  in  the  national  media,  describing  the  efforts  by 
various  groups  of  non-Indian  individuals,  who  reside  on  or  near 
Indian  reservations  in  the  Western  States,  to  organize  a  national  pres- 
sure group  for  the  express  purpose  of  securing  legislation  by  Congress 
to  abrogate  tribal  governmental  authority  over  them.10  Conscious  of 
this  trend  in  public  opinion,  the  task  force  commissioned  a  brief 
historical  documentation  of  Federal  policy  to  demonstrate  the  degree 
to  which  the  right  of  self-government  on  the  part  of  Indian  tribes  has 
been  embedded  fundamentally  in  Federal  policy  since  the  founding  of 
this  republic.11  In  its  first  definitive  statement  on  the  question  of 
Federal-Indian  relations,  in  the  landmark  case  of  Worcester  v. 
Georgia^2  the  U.S.  Supreme  Court  articulated  the  most  basic  theory 
of  Federal-Indian  law — that  Indian  tribes  are  ''distinct,  independent 
political  communities  possessing  and  exercising  powers  of  self-govern- 
ment derived  solely  from  their  original  sovereignty."'  This  enduring 
principle  has  never  been  overruled  by  congressional  statute  or  Federal 
court  decision,  and  as  recently  as  June  14,  lDTti.  was  reaffirmed  by  the 
U.S.  Supreme  Court  in  the  case  of  Bryan  v.  Itasca  County,  Minnesota* 
striking  down  an  attempted  exercise  of  taxing  power  by  the  state.13 

The  renowned  Felix  Cohen,  in  his  authoritative  treatise,  "Handbook 
of  Federal  Indian  Law,"  has  also  articulated  this  basic  principle  in 
the  following  words : 

"The  whole  course  of  judicial  decision  on  the  nature  of  Indian  tribal 
powers  is  marked  by  adherence  to  three  fundamental  principles:  (1) 
An  Indian  tribe  possesses,  in  the  first  instance,  all  powers  of  any 
sovereign  state.  (2)  Conquest  renders  the  tribe  subject  to  the  legisla- 
tive power  of  the  United  States  and.  in  substance,  terminates  the 
external  powers  of  sovereignty  of  the  tribe,  e.g..  its  power  to  enter  into 
treaties  with  foreign  nations,  but  does  not  by  itself  affect  the  internal 
sovereignty  of  the  tribe,  e.g.,  its  powers  of  local  self-government.  (3) 
These  powers  are  subject  to  qualification  by  treaties  and  by  express 
legislation  of  Congress,  but,  save  as  thus  expressly  qualified,  full 
powers  of  internal  sovereignty  are  vested  in  the  Indian  tribes  and  in 
their  dulv  constituted  organs  of  government."  14 


10  Exhibit  2:  "Indian  Backlash  Group  Outlines  State  Concern".  Rapid  City  Journal; 
"Non-Indian  Rights  Claimed''.  Salt  Lake  City  ;  See  also  Letter  from  Florence  DeWar  to 
Congressman  Lloyd  Meeds,  February  23.  197G  ;  and  Memorandum  from  Suquamish  Com- 
munitv  Club  to  Senator  James  Abourezk.  February  197»'>. 

11  Appendix  II :  Ilisrorical  Summary  of  Federal  Policy  Regarding  the  Independent  Status 
of  Indian  Tribal  Government. 

i=31  U.S.  (6  Pet.)  515  (1S32). 

13  No.  75-5027.  Slip  op..  June  14.  1970. 

14  Cohen.  Felix;  "Handbook  of  Federal  Indian  Law"  (Reprinted  University  of  Xew 
Mexico  Press). 
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I  for  /'  affirmation  of  congressional  commitment  to  the  right  of 

tribal  8(  if -government 
The  task  force  Las  concluded  that  a  restatement  and  clarification 
of  this  basic  principle  of  Federal-Indian  policy  is  called  for  on  the 
part  of  Congress.  Such  a  restatement  would  effectively  supercede 
existing  inconsistencies  in  other  areas  of  Federal  law,  such  as  eligi- 
bility standards  which  have  excluded  Indian  tribes  from  participation 
in  Federal  domestic  assistance  programs.  It  may  be  assumed  that 
Congress  and  its  myriad  of  congressional  committees,  established  to 
deal  in  a  comprehensive  manner  with  the  entire  scope  of  the  Federal 

< visibility,  have  not  always  been  aware  of  the  political  status  of 
Indian  tribes  nor  have  they  been  aware  of  the  political  status  of 
of  Federal  policy  which  should  dictate  all  aspects  of  the  Federal- 
Indian  relationship.  An  illustration  of  this  lack  of  awareness  on  the 
part  of  Congress  is  found  in  the  provisions  of  the  Law  Enforcement 

stance  Administration  (LEAA)  programs  which  require  Indian 
tribes  to  20  through  the  State  governments  as  a  condition  of  participa- 
tion in  the  LEAA  grant  programs.  If  the  House  and  Senate  com- 
mittees responsible  for  originating  this  program  had  been  fully  cog- 
nizant of  the  guiding  Federal  policy  towards  Indian  Tribal  Govern- 
ments, it  can  be  assumed  that  Indian  tribes  would  accordingly  have 
been  defined  as  eligible  for  direct  Federal  funding  from  Law  Enforce- 
ment Assistance  Administration  programs.  Since  an  integral  aspect 
of  the  Federal  policy  towards  Indian  tribes  is  the  guarantee  of  inde- 
pendence from  State  jurisdiction  and  authority,  it  would  accordingly 
follow  that  tribal  participation  in  Federal  domestic  assistance  pro- 
grams would  not  be  in  any  way  conditioned  upon  state  approval  of 
tribal  plans  or  grant  applications. 

However,  because  the  Indian  population  comprises  only  a  miniscule 
percentage  of  the  total  population  in  this  country,  Indian  concerns  do 
not  loom  large  on  the  political  horizons  of  Congress.  Consequently,  a 
great  deal  of  Federal  domestic  assistance  program  legislation  was  no 
doubt  enacted  without  any  conscious  attention  to  the  role  of  Indian 
tribal  governments  within  the  delivery  system.  The  Tribal  Govern- 
ment Task  Force  believes  that  the  final  report  of  the  American  Indian 
Policy  Review  Commission  will  be  a  positive  step  towards  correcting 
this  lack  of  congressional  awareness. 

Effe 1       '  p   '■>'!'■  termmdtion  policy  on  Indian  tribal  views 

The  brief  indulgence  by  Congress  in  the  termination  policy  of  the 
early  1950's  has  permanently  affected  the  outlook  and  mentality  of 
tribal  leaders  across  the  country.  The  task  force  became  very  aware 
of  this  in  discussing  tribal  views  on  contracting,  under  development  by 
the  Interior  Department  and  Indian  Health  Service  of  the  Depart- 
ment of  Health.  Education  and  Welfare  pursuant  to  the  recently 
enacted  Indian  Self -Determination  and  Education  Assistance  Act. 

It  is  a  widely  shared  opinion  in  Indian  country  that  contracting 
may  eventually  lead  to  a  termination  of  the  Federal  trust  responsi- 
bility. Indian  leaders  believe  that  if  they  successfully  contract  as  many 
available  programs  presently  being  provided  bv  the  Department  of 
Interior  and  the  Department  of  Health.  Education  and  Welfare,  Con- 
gress will  view  this  as  sufficient  proof  that  there  is  no  longer  need  for 
a  special  Federal-Indian  relationship,  nor  tribal  dependence  on  Fed- 
eral services. 


While  the  Declaration  of  Policy  to  the  Indian  Self -Determination 
Act  expressly  disclaims  any  intention  on  the  part  of  Congress  to  use 
this  act  to  affect  or  in  any  way  diminish  the  Federal  trust  responsi- 
bility recognized  by  Congress,  this  disclaimer  does  not  convince  Indian 
people  that  this  congressional  intent  will  be  ongoing,  it  is  their  under- 
standing that  each  session  of  Congress  is  not  bound  by  the  policies  set 
and  defined  by  the  previous  congressional  session. 

Tribal  leaders  are  also  fearful  that  once  tribes  enter  into  contracts 
for  the  administration  of  authorized  Federal  programs  pursuant  to 
the  Indian  Self-Determination  Act,  Congress  will  simply  cease  to 
appropriate  monies  to  fulfill  the  contracts,  resulting  in  "backdoor" 
termination.  It  is  very  difficult  to  convince  someone  with  this  point  of 
view,  thai  contracting  is  only  an  optional  device  to  allow  tribes  to 
participate  in  the  delivery  of  services  to  their  members,  and  constitutes 
an  opportunity  for  tribes  to  build  up  their  own  capabilities  and 
internal  expertise. 

However,  tribal  concerns  are  well-grounded  in  two  important  facts : 
(1)  The  Congress  does  not  consider  itself  bound  by  prior  legislation 
in  the  same  manner  I  hat  courts  are  bound  by  the  theory  of  stare  decisis 
or  precedent.  The  Congress  is  free  to  determine  what  should  or  should 
not  be  the  law,  within  the  constraints  of  the  Constitution,  and  as  a 
matter  of  fact,  succeeding  sessions  of  Congress  may  very  well  decide 
to  completely  repudiate  a  policy  vigorously  affirmed  by  the  preceding 
Congressional  session.  (2)  As  a  matter  of  Federal  Indian  law,  Con- 
gress clearly  has  the  power  to  terminate  the  trust  relationship.  In 
fact,  with  the  passage  of  the  Alaska  Native  Claims  Settlement  Act  of 
197 1,15  Congress  once  again  exercised  this  power  by  expressly  revoking 
all  reservations  in  Alaska  with  the  exception  of  the  Annette  Island 
Eeserve.16 

Termination  is  presently  being  urged  by  non-Indian  pressure  groups 
and  State  officials  on  bills  such  as  the  Indian  Law  Enforcement  Im- 
provement Act  of  1975  (S.  2010),  the  proposed  amendment  to  Public 
Law  83-280.  Examination  of  recent  testimony  submitted  on  S.  2010, 
by  witnesses  for  States,  counties,  and  State  agencies  will  underscore 
the  point  adequately.17  Tribal  fears  of  the  possibility  of  termination 
in  new  Federal  legislation  are  not  completely  ill-founded. 

Analysis  of  the  plenary  nature  of  congressional  authority  over 
Indian  tribes 
Supreme  Court  cases  have  clearly  stated  that  in  the  area  of  Federal- 
Indian  relationships,  the  authority  of  Congress  is  plenaiy,  or  without 
congressional  constraints.  This  judicial  analysis  of  congressional 
power  over  Indian  tribes  was  derived  from  the  late  19th  century,  when 
Congress  passed  legislation  abrogating  treaties  previously  negotiated 
With  the  Indian  tribes.  Tribes  had  filed  suit  against  the  Federal  Gov- 
ernment on  the  theory  that  treaties  were  equal  to  the  Constitution,  and 
therefore,  could  not  be  abrogated  simply  by  an  act  of  Congress.  The 
Supreme  Court  eventually  concluded  that  treaties  were  analogous 
to  statutes,  and  in  effect,  could  be  overruled  by  a  later  statute  within 
the  general  restraints  of  the  Constitution.  The  Constitution,  in  and 
of  itself,  does  not  define  any  limits  to  the  power  of  Congress  over 
Indian  affairs,  but  rather,  contains  only  a  general  affirmation  of  con- 

18  Public  Law  93-203.  85  Stat.  088. 

16  Section  1 0  ( :i ). 

17  Hearings  Before  the  Subcommittee  on  Indian  Affairs  on  S.   2010.  Part  IT.  May  4-5. 
1976. 
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sessional  power  to  regulate  commerce  with  Indian  tribes  and  enter 
into  treaties  with  Indian  tribes.  In  the  absence  of  constitutional  limita- 
tions, the  courts  have  expressly  concluded  that  the  power  of  Congress 
is  plenary.  Thus,  Congress  can  abrogate  treaties  and  terminate  the 
trust  relationship  with  Indian  tribes.18 

Task  force  research  indicates  that  under  the  existing  analysis  of 
Federal  Indian  law,  a  Constitutional  amendment  is  the  only  effective 
approach  to  limiting  the  authority  of  Congress  to  terminate  the  trust 
relationship. 
Need  for  reaffirmation  of  tribal  rights  of  self-government 

It  is  the  conclusion  of  the  task  force  that  there  is  a  critical  need  for 
a  restatement  and  clarification  of  Federal-Indian  policy  regarding  the 
political  and  legal  status  of  Indian  Tribal  Governments  within  the 
federal  system. 

For  example,  if  Congress  were  to  limit  tribal  authority  to  tax  non- 
trust  properties  and  income,  the  effect  would  not  simply  be  a  balancing 
of  tribal  versus  State  interests  over  the  right  to  potential  income,  but 
rather,  the  partial  termination  of  tribes,  by  restricting  their  ability 
to  function  as  total  governments.  This  usurpation  of  tribal  powers 
weakens  Tribal  Governments  to  the  point  that  they  can  no  longer  claim 
to  be  independent  political  units  as  defined  in  Worcester  and  consist- 
ently upheld  by  the  Federal  judicial  system. 

The  logical  conclusion  of  this  argument  is  not  that  Indian  tribal 
interests  should  always  outweigh  conflicting  State  interests  on  a  politi- 
cal scale,  but  that  the  Congress  should  keep  faith  with  the  tribes,  by 
acknowledging  that  it  would  be  inconsistent  to  recognize  Indian  Tribal 
Governments  as  legitimate,  independent,  autonomous  political  units, 
and  at  the  same  time,  impose  limits  on  their  authority  to  govern. 

A  congressional  clarification  of  the  political  and  legal  status  of 
Indian  Tribal  Governments,  establishing  Federal  policy,  must  be  con- 
sistently applied,  and  should  be  designed  to  provide  the  strongest 
possible  guarantee  for  future  generations,  of  the  status  of  Indian  tribes 
within  the  federal  sj^stem. 

Ongoing  internal  debate  in  Indian  country  concerning  the  proper 
strategy  to  be  pursued  in  the  future 

Based  on  tribal  fears  of  termination,  there  is  a  continuing  debate 
which  has  occurred  in  Indian  country  for  generations  concerning  the 
proper  strategy  and  proper  role  for  the  development  of  governments 
of  Indian  tribes. 

One  belief  held  by  Indian  j^eople  is  that  the  more  tribes  develop  their 
governments  along"  the  lines  of  the  dominant  society,  and  the  more 
their  governments  begin  to  actually  resemble  the  white  man's  govern- 
ment, the  less  chance  they  have  of  maintaining  their  cultural  integrity 
and  traditional  values.  In  part,  this  reasoning  leads  to  the  conclusion 
that  the  Tribal  Government  should  only  be  concerned  with  protecting 
the  traditional  values  and  customs  of  the  tribe,  leaving  all  manners 
of  governmental  concerns,  such  as  delivery  of  services  and  extension  of  j 
jurisdictional  authorities,  to  the  trustee.  It  is  felt  that  as  long  as  the 
tribe  maintains  itself  as  a  unique  cultural  entity,  it  will  survive  and 
will  pass  the  Indian  legacy  on  to  future  Indian  generations. 

U.S.  294  a°902r°7/  V'  Hitc1lC0cl'>  1S7  U-S-  553  <1903)  !  Cherokee  Xation  r.  Hitchcocl;  187 
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Tribal  leaders  perceive  the  1968  Indian  Civil  Rights  Act  to  be  an 
instrument  .for  such  assimilation.  The  Indian  Civil  Rights  Act  re- 
quires Indian  Tribal  Governments  to  observe  certain  civil  rights  pro- 
tections in  exercising  their  governmental  authority  which  closely 
parallel  the  language  contained  in  the  U.S.  Constitution  Bill  of 
Eights.  There  is  strong  sentiment  in  Indian  Country  that  to  the  extent 
that  Indian  tribes  become  more  and  more  like  their  neighboring 
political  units,  the  likelihood  increases  that  Congress  will  eventually 
conclude  that  there  is  virtually  no  difference  between  an  Indian  Tribal 
Government  and  a  neighboring  county,  municipality  or  State  govern- 
ment, and  thus,  that  there  is  no  need  for  a  special  relationship  between 
the  tribe  and  the  Federal  Government.19 

Indeed,  tribal  governments  who  have  adopted  forms  of  government 
closer  to  that  of  the  dominant  society  have  been  more  frequently 
confronted  witli  court  decisions  which  direct  increasingly  stricter 
adherence  to  U.S.  Constitutional  standards.20 

On  the  other  hand,  the  current  Federal  Indian  policy  of  self- 
determination  encourages  the  development  of  strong  and  viable  Tribal 
Governments  and  greater  participation  in  the  design  and  delivery  of 
Federal  programs.  Many  tribal  leaders  believe  that  they  must  take 
advantage  of  this  opportunity,  and  play  a  more  active  role  in  the 
assertion  of  their  tribal  sovereignty  rather  than  continuing  to  rely 
solely  on  the  Federal  Government  to  protect  and  define  tribal  rights. 
The  more  a  tribe  is  equipped  to  aggressively  assert  its  own  recognized 
rights,  not  only  is  it  more  capable  of  insuring  that  the  Federal  trustee 
adequately  performs  his  role  in  protecting  tribal  resources  and  sov- 
ereignty, but  the  greater  the  chances  for  tribal  survival. 

And  yet,  the  attempt  by  the  Cherokees  of  resisting  forced  termina- 
tion by  developing  sophisticated  governments  modeled  after  the  white 
man's  government,  was  unsuccessful,  as  evidenced  in  a  recent  study 
of  the  legal  system  of  the  Cherokee  government  conducted  by  Rennard 
Strickland,  a  Cherokee  lawyer.  Practically  all  of  the  Oklahoma  tribes 
were  well  organized  when  they  were  removed  to  the  Indian  territory. 
In  hearings  held  before  the  Committee  on  Indian  Affairs  in  1935, 
Oklahoma  tribal  governments  of  the  late  19th  century  were  described 
as  follows: 

".  .  .  They  maintained  complete  governments;  particularly  in  the  East,  five 
tribes  areas ;  they  had  their  own  schools ;  their  own  legislative  assemblies ;  their 
own  courts.  And  they  did  the  job  well.  Under  all  the  conditions  they  made  a 
record  which  would  have  been  creditable  to  any  municipality  or  State  in  the 

country."  n 

Yet  by  successive  acts  of  Congress,  speeificallv  the  Curtis  Act 22  and 
the  Act  of  April  26.  1906.23  the  fiVe  civilized  tribes  were  stripped  of 
their  governmental  functions.  Tribal  courts  were  abolished  and  U.S. 
courts  established.  Their  chiefs  were  made  subject  to  removal 
by  the  President,  who  was  authorized  to  fill  by  appointments  the  va- 
cancies thus  created.  Tribal  schools  were  suppressed,  tribal  taxes  abol- 
ished, the  sale  of  tribal  public  lands  was  ordered.  Finally,  their  legis- 
lature was  prohibited  from  remaining  in  session  for  more  than  30 

19  Appendix  I.  Chapter  I.  pp.  3-4. 

=°  See.  Federal.  State,  and  Tribal  Jurisdiction  Tnsk  Force  Report,  Chap.  5  (see  eenerallv). 

^Hearings  Before  the  Committee  on  Indian  Affairs  on  S.  2047,  Cong.  1st  Session,  1935, 

■  Act  of  June  28,  1898,  30  Stat.  495. 
23  34  Stat.  137. 
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davs  in  any  one  rear,  and  every  legislative  act  or  ordinance  was  de- 
clared invalid  unless  it  received  the  approval  of  the  President 

The  proponents  of  termination  used  the  highly  developed  state  of 
the  Cherokees  and  the  other  civilized  tribes  as  proof  that  these  tribes 
were  capable  of  managing  their  own  affairs,  and  thus,  there  was  no 
need  for  the  continuation  of  the  Federal -Indian  relationship.24 

The  task  force  has  recently  become  aware  of  yet  another  cause  for 
the  Indian  fear  of  assimilation  and  eventual  termination,  known  as 
the  Borgstrom  Memo.  Labelled  "Confidential.''  this  internal 
memo  was  written  by  a  Mr.  Harold  Borgstrom  from  the  Office  of 
Management  and  Budget  to  another  official  within  the  agency.  The 
task  force  has  been  informed  that  the  memo  has  been  widely  circu- 
lated in  Washington,  D.C.  and  has  in  fact,  been  reprinted  in  several 
Indian  newspapers.  A  copy  of  one  such  news  article  is  included  in  the 
exhibit  3  of  this  report  'for  reference  of  the  Commission  and  the 
Congress.25 

The  memo  contains  a  recommendation  that  the  Federal  policy  be 
designed  to  terminate  the  trust  responsibility  of  the  Federal  Govern- 
ment towards  Indian  tribes.  The  memo  discusses  two  distinct  ap- 
proaches to  the  proposed  termination.  One  approach  calls  for  a  grad- 
ual cessation  of  service  responsibilities,  by  bringing  the  social 
conditions  of  tribes  up  to  a  par  with  the  dominant  society.  The  other 
approach  would  involve  a  step-by-step  withdrawal  of  the  Federal 
Government  from  the  Federal-Indian  relationship. 

It  is  difficult  for  the  task  force  to  determine  exactly  how  this  memo 
should  be  evaluated.  Certainly,  it  could  be  judged  as  simply  an  internal 
discussion  paper  between  two  bureaucrats  within  the  Office  of  Man- 
agement and  Budget,  and  as  such,  a  far  cry  from  official  government 
policy.  On  the  other  hand,  there  is  a  definite  possibility  that  the  poli- 
cies discussed  in  the  internal  memorandum  reflect  a  school  of  thought 
widely  held  in  the  Office  of  Management  and  Budget  (OMB).  It  is 
not  unreasonable  to  conclude  that  OMB  is  searching  for  a  policy  ap- 
proach which  would  justify  the  Federal  Government's  extrication 
from  the  Federal-Indian  relationship. 

The  task  force  has  concluded  that  it  is  not  the  role  of  the  task 
force  to  directly  address  the  proposed  policies  of  the  Office  of  Man- 
agement and  Budget,  on  the  premise  that  this  one  bit  of  evidence  may 
indicate  an  entrenched  position  held  by  that  particular  Federal  office. 
However,  viewed  in  the  context  of  the  continuing  debate  discussed 
above  concerning  the  direction  that  tribal  governments  should  take 
for  the  future  (retrenchment  versus  development),  and  continuing 
concern  over  the  advisability  of  contracting  for  federal  services,  it  is 
clear  that  the  Borgstrom  memo  cannot  help  but  have  a  distinct  influ- 
ence. To  this  extent,  the  task  force  finds  it  appropriate  to  bring  this 
memorandum  to  the  attention  of  the  Commission  and  the  Congress. 

More  than  ever,  there  needs  to  be  a  clarification  of  Federal  policy 
which  expressly  denies  any  intent  of  assimilation,  or  more  impor- 
tantly, the  termination  of  the  Federal-Indian  relationship. 

*  £e^.?,tJi£kl?n<!-  R-  :  "The  Flre  and  the  Spirits."  University  of  Oklahoma  Press  (1975). 
20  Exhibit  3 ;  "The  Borgstrom  Memo."  Confederated  Umatilla  Journal.  Julv  1976. 
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RELATIONSHIP  BETWEEN  INDIAN  TRIBES  AND  THE 
PRIME  AGENT  FOR  THE  TRUST— THE  DEPARTMENT 
OF  THE  INTERIOR 

An  understanding  of  the  relationship  between  Indian  tribes  and 
the  Bureau  of  Indian  Affairs,  which  functions  as  the  prime  agent  for 
the  Federal  trust  responsibility,  is  essential  to  an  understanding  of 
Indian  affairs.  The  Task  Force  on  Tribal  Government  is  aware  that  at 
least  two  other  task  forces  will  be  scrutinizing  aspects  of  this  rela- 
tionship. The  Task  Force  on  Trust  Responsibility  and  Treaty  Review 
undoubtedly  will  be  examining  the  relationship  to  determine  what 
changes  should  be  recommended  in  Federal  law  and  policy  as  applied 
to  the  nature  of  the  trust  relationship.  The  Task  Force  on  Federal 
Administration  also  has  the  responsibility  to  examine  this  relationship 
from  the  perspective  of  structural  problems  in  the  administration  of 
the  Federal  responsibility  towards  Indian  tribes.  The  Task  Force  on 
Tribal  Government's  distinct  perspective  has  been  to  look  at  this  rela- 
tionship from  the  viewpoint  of  the  Tribal  Government  itself  in  order 
to  identify  problems  and  arrive  at  recommendations  for  change. 

While  Chapter  III  of  this  report  discusses  task  force  findings  in 
the  area  of  delivery  of  services  by  the  Bureau  of  Indian  Affairs  to 
tribal  governments  and,  in  particular,  Bureau  actions  taken  to  imple- 
ment grant  provisions  of  the  Indian  Self-Determination  Act  of  1975, 
this  chapter  will  focus  on  the  relationship  between  the  BIA  and  the 
tribes  as  governments. 

Historically,  the  paternalistic  authority  that  was  exercised  in  the 
past  by  BIA  officials  over  the  tribal  government  is  well  documented.1 
Relying  upon  the  "guardian-ward  theory",  Federal  officials  have 
exercised  heavy-handed  control  over  Indian  tribes  and  in  effect  super- 
vised the  day-to-day  operations  of  government  in  a  manner  that  can 
be  accurately  compared  to  a  colonialistic  system.2 

Present  status  of  BIA-Tribal  Government  relationship 

The  past  twenty  years  have  seen  a  gradual  evolution  in  this  rela- 
tionship although  significant  remnants  of  BIA  control  over  Indian 
Tribal  Governments  remain  and  will  be  addressed  in  some  detail  in 
this  section.  In  general,  however,  the  BIA  has  been  evolving  into  a 
service  agency  with  Indian  tribes,  assuming  more  and  more  control 
and  direction  for  the  remaining  service  functions  it  performs.  The 
task  force  found  wide  variations  in  the  relationship  between  tribes 
and  the  BIA,  with  some  tribes  assuming  a  more  assertive  role  3  in 


i  "The  Problem  of  Indian  Administration,"  edited  by  Lewis  Meriam  (Baltimore :  John 
Hopkins  Press.  1028). 

2Cnhn.  E.  :  "Our  Brother's  Keeper:  The  Indian  in  White  America."  World  Publishing 
Co.  (1970)  :  Cohen,  F.  :  "Erosion  of  Indian  Rights  1950-1953;  A  Case  Study  in  Bureauc- 
racy," 62  Yale  L.J.  348  (1953). 

'Appendix  I;  Chapter  1  (generally). 
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influencing  the  relationship,  with  the  result  that  the  BIA  functions 
almost  as  an  integral  part  of  the  tribal  governing  system.  However, 
a  significant  number  of  tribes  still  rely  on  BIA  officials  to  assume  total 
responsibility  for  such  basic  functions  as  law  enforcement,  judicial 
services,  education  and  other  various  social  welfare  programs.4  In 
some  instances,  the  BIA  exercises  total  responsibility  for  land  use 
control  and  management  of  natural  resource  development  on  the 
reservation. 

The  consensus  of  tribal  opinion,  as  identified  by  the  task  force,  is 
that  there  is  need  for  change  in  Federal  law  and  policy  defining  the 
relationship  between  the  BIA  and  the  Tribal  Government.  By  and 
large,  Indian  tribal  leaders  are  very  aware  of  the  fact  that  existing 
Federal  law  provides  for  an  overly  broad  range  of  authority  on  the 
part  of  BIA  officials  over  tribal  governments.  The  task  force  received 
testimony  calling  for  a  change  in  the  law  which  would  define  clear 
limits  to  the  Interior  Department  and  BIA  officials'  authority  to 
supervise,  disapprove  or  veto  tribal  governmental  actions.5 

The  practical  nature  of  problems  resulting  from  this  residue  of 
BIA  authority  over  tribes  was  not  difficult  to  document.6  In  recent 
times,  the  pattern  has  been  that  BIA  and  Interior  Department  officials 
have  not  exerted  the  power  over  tribes  that  they  could  exercise  pri- 
marily because  of  the  tribe's  increasing  level  of  political  sophistica- 
tion. For  example,  authority  exists  in  title  25  of  the  United  States  Code 
for  the  Secretary  of  Interior  to  condemn  tribal  lands  of  non-IRA  7 
tribes  without  tribal  consent  for  the  purposes  of  establishing  rights-of- 
way  for  road  construction,  power  lines,  etc.  However,  as  a  practical 
matter,  it  is  rare  to  find  the  BIA  exercising  this  authority.  Yet,  the  fact 
that  the  law  remains  on  the  books,  and  that  tribes  do  not  have  the 
authority  to  stop  such  a  condemnation  action,  disturbs  many  tribal 
leaders  who  would  unquestionably  support  a  move  to  limit  such  au- 
thority by  appropriate  change  in  the  law. 

Source  of  BIA  authority  over  Tribal  Governments 

In  general,  BIA  authority  over  tribal  governmental  actions  springs 
from  two  separate  sources.  Clearly,  the  trust  responsibility  of  the  Fed- 
eral Government,  as  exercised  by  BIA  officials,  requires  that  they  have 
authority  to  control  the  use,  management  and  disposition  of  tribal 
trust  resources  or  income  from  trust  resources.  The  theory  for  this 
source  of  authority  is  not  viewed  as  objectionable  by  the  tribes.  They 
recognize  that  under  the  law,  one  simply  cannot  be  a  trustee  and  at 
the  same  time  have  no  control  over  the  corpus  of  the  trust.  If  Indian 
Tribal  Governments  were  to  be  recognized  as  possessing  ultimate  con- 
trol over  the  use  and  disposition  of  tribal  trust  resources,  then  under 
the  law;  there  is  no  way  that  the  Federal  Government  could  be  held 
responsible.  In  effect,  this  would  imply  a  termination  of  the  trust 
responsibility. 

The  other  source  of  authority  for  BIA  control  over  the  actions  of 
Tribal  Governments  can  be  found  in  tribal  constitutions  wherein 


*  Appendix  I ;  Chapter  2  (generally). 

5  Appendix  I ;  Chapter  1,  pp.  1-3. 

6  Note  5  Supra. 

7  Indian  Reorganization  Act  (Wheeler  Howard  Aet  of  1934). 
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Indian  tribes  themselves  have  conferred  authority  on  the  Secretary  of 
the  Interior  to  approve  or  disapprove  a  wide  variety  of  tribal  govern- 
mental actions.  As  part  of  its  research  efforts,  the  task  force  reviewed 
all  available  copies  of  tribal  constitutions  and  found  that  a  majority  of 
these  documents  define  or  grant  authority  to  the  Secretary  of  the 
Interior  to  review  or  approve  various  exercises  of  tribal  governmental 
authority. 

The  reason  so  many  Indian  tribes  conferred  this  authority  to  the 
Secretary  of  the  Interior  is  due  to  a  unique  set  of  historical  circum- 
stances. Relatively  few  Indian  tribes  functioned  on  the  basis  of  written 
constitutions  or  parallel  documents  at  the  time  that  the  Indian  Re- 
organization Act  was  enacted  by  the  Congress.  The  great  majority  of 
Indian  tribes  simply  were  not  constituted  or  organized  along  the  lines 
of  a  representative  constitutional  democracy  which  was  the  model 
spelled  out  in  section  16  of  the  Indian  Reorganization  Act.8  A  groat 
many  Indian  tribes  drafted  and  adopted  written  constitutions  in  the 
decade  following  enactment  of  the  IRA.  and  in  nearly  every  case,  they 
were  advised  extensively  by  Interior  Department  officials  in  the  draft- 
ing of  such  documents.  In  fact.  Interior  Department  officials  had 
drafted  a  model  or  "form"'  constitution  which  contained  the  language 
granting  authority  to  the  Secretary  of  the  Interior  to  approve  or  dis- 
approve a  wide  variety  of  tribal  governmental  actions.  Sometimes 
with  only  slight  variations  or  modifications,  this  "form"  constitution 
was  adopted  by  the  great  majority  of  Indian  tribes.  In  fact,  today  a 
great  many  tribes  still  retain  the  model  IRA  constitution  and  several 
generations  of  tribal  leaders  have  served  in  tribal  governments  orga- 
nized and  structured  along  the  lines  of  this  model  constitution.  By  far, 
the  great  majority  of  Indian  tribes  who  function  under  variation  of 
the  IRA  model  are  very  aware  of  its  deficiencies  and  are  in  the  process 
of  modifying  or  amending  their  constitution.9 

BIA  or  Interior  Department  authority  over  the  actions  of  Indian 
Tribal  Governments  grounded  upon  provisions  found  in  tribal  consti- 
tutions must  be  viewed  as  a  matter  which  concerns  the  individual  tribe 
and  is  not  an  issue  of  Federal  policy.  Even  though  the  Interior  Depart- 
ment officials  were  responsible  for  drafting  the  model  IRA  constitution 
and  for  encouraging  tribes  to  adopt  constitutions  which  contained  the 
"boilerplate"-  provision  granting  authority  to  the  Secretary  of  Interior, 
it  is  clear  that  the  tribes  are  not  required  under  Federal  law  to  submit 
their  governments  to  this  broad  range  of  supervisory  control.  In  recent 
times,  a  significant  number  of  Indian  tribes  have  amended  their  con- 
stitutions to  delete  completely  any  requirement  that  the  tribal  govern- 
ment submit  any  form  of  tribal  action  to  the  Secretary  of  Interior  for 
his  review  and  approval.  Consequently,  today  it  remains  a  matter  of 
tribal  initiative  whether  to  allow  for  Secretarial  review  and  approval 
of  tribal  action  through  their  constitution  or  change  their  law  to  be 
completely  free  of  such  tribally-conferred  Federal  supervision.10 

82o  r.S.C.  Section  47fv 

9  Appendix  I  :  Chapter  2.  pp.  7  find  14. 

,0  A  potential  obstacle  to  amendinjr  tribal  constitutions  Is  tbat  nearly  all  IRA  and 
non-IRA  constitutions  drafted  with  BIA  supervision,  contain  a  provision  requiring  Secre- 
tarial approval  of  tribal  resolutions  or  ordinances. 
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Problems  in  the  nature  of  secretarial  authority  over  Indian  tribes 
related  to  the  t?*ust  responsibility 
Independent  of  tribal  constitutions  or  other  documents  defining  the 
relationship  between  the  tribal  government  and  the  BIA  and  Interior 
Department,  a  number  of  provisions  remain  in  title  25  of  the  United 
States  Code  which  give  the  Secretary  of  Interior  authority  over  tribal 
actions  over  and  above  what  may  logically  be  required  by  the  trust 
responsibility.11  Attached  to  this  section  of  the  report  is  a  research 
memoranda  which  was  commissioned  by  the  task  force  and  which 
analyzes  in  detail  existing  law  and  regulations  pertaining  to  the  rela- 
tionship between  the  Tribal  Government  and  Department  of  Interior 
officials.12  Based  on  the  analysis  of  our  research,  the  task  force  has  con- 
cluded that  the  best  approach  is  to  distinguish  between  sources  of  Inte- 
rior Department  authority  over  tribal  governments  which  are  founded 
or  grounded  in  the  trust  responsibility,  and  sources  of  authority  over 
tribal  governments  which  are  not  grounded  in  such  responsibility. 
Based  on  this  distinction,  the  task  force  is  recommending  that  exist- 
ing law  be  changed  to  clearly  limit  Secretarial  authority  over  actions 
of  Tribal  Governments  to  those  instances  wherein  the  trust  responsibil- 
ity is  directly  involved.  Essentially,  this  means  that  the  Federal  policy 
ought  to  be  based  on  a  recognition  of  what  is  required  bv  the  trust 
responsibility  and  what  is  consistent  with  a  recognition  of  the  rights 
of  self-government  on  the  part  of  Indian  tribes. 

Need  to  supervise  Indian  tribes  is  justification  for  BIA  authority 

In  the  past.  Federal  policy  was  based  on  a  desire  to  continue  to 
supervise  tribal  governments.13  The  rationale  for  this  supervisory 
responsibility  was  articulated  by  BIA  Commissioner  John  Collier  in 
testimony  to  the  Congress  in  hearings  on  the  proposed  Indian  Reorga- 
nization Act.14  At  that  time,  federal  officials  believed  that  Indian  tribes 
were  relatively  uneducated  in  the  process  of  operating  constitutional 
forms  of  government,  and  that  therefore,  the  role  of  the  Federal  official 
would  be  that  of  an  educator.  At  the  same  time.  Federal  officials  were 
aware  that  the  Supreme  Court  had  concluded  that  Indian  Tribal  Gov- 
ernments were  outside  the  scope  of  the  U.S.  Constitution.15  Conse- 
quently, there  was  some  sense  that  continuino-  authority  on  the  part  of 
the  Interior  Department  officials  was  justified,  to  insure  that  Indian 
Tribal  Governments  did  not  engage  in  practices  or  exercise  their  au- 
thority in  ways  which  would  be  repugnant  to  basic  principles  found  in 
the  Biil  of  Rights  of  the  U.S.  Constitution.  Since  the  Federal  courts  had 
concluded  that  there  was  no  basis  under  the  law  for  judicial  review  of 
tribal  government  actions  contrary  to  the  standards  set  out  in  the  U.S. 
Constitution,  some  justification  was  seen  for  administrative  officials  to 
have  authority  over  Indian  Tribal  Governments,  to  insure  that  they  did 
not  stray  too  far  from  the  path  of  democracy  as  spelled  out  in  the 
Constitution  and  as  required  of  Federal  and  State  governments. 

u  For  example,  see  25  U.S.C  Section  Si  (Contract?  -with  Indian  tribes  or  Indians): 
and    2."   U.S.C.    Section   262    (Persons  remitted   to   trade  with   Indians). 

'-'-  Appendix  VII :  Legal  Analysis  of  Indian  Reorganization  Act. 

33  Note  1  Supra. 

14  Hearings  on  S.  2755  and  S.  3645  Before  the  Senate  Subcommittee  on  Indian  Affairs,. 
73rd  Congress.  2nd  Sess.   (1934 K 

35  Talton  v.  Mayes,  163  U.S.  376  (1S96). 
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Regardless  of  whether  or  not  one  may  agree  with  this  justification, 
clearly,  Secretarial  authority  was  completely  undercut  when  the  Con- 
gress enacted  the  1968  Indian  Civil  Rights  Act.  That  law  requires 
that  Indian  Tribal  Governments  observe  the  rules  of  due  process  and 
equal  protection  in  their  exercise  of  self-governing  powers.  Federal 
courts  were  given  jurisdiction  under  the  Indian  Bill  of  Rights  to  review 
the  actions  of  Indian  Tribal  Governments  and  protect  the  rights  of  in- 
dividuals who  were  within  the  authority  of  Indian  tribes.  Federal  court 
opinions  interpreting  the  Indian  Bill  of  Rights  demonstrate  that  vir- 
tually no  form  of  tribal  governmental  action  is  beyond  the  scope  of 
Federal  court  review  under  the  Indian  Civil  Rights  Act.16  Conse- 
quently, there  is  no  longer  any  room  for  a  theory  supporting  a  super- 
visory role  on  the  part  of  Federal  administrative  officials  over  Indian 
tribes. 

Amendment  of  Indian  Reorganization  Act 

The  Tribal  Government  Task  Force  has  determined  that  it  is  neces- 
sary to  amend  the  Indian  Reorganization  Act,  in  order  to  restrict  the 
authority  of  the  Secretary  of  Interior  over  Tribal  Governments  to  areas 
directly  related  to  his  trust  responsibility.  In  surveying  the  develop- 
ment of  the  law  insofar  as  it  defines  the  political  status  of  Indian  tribal 
governments,  the  task  force  concluded  that  the  IRA  has  been  the  only 
statement  by  the  U.S.  Congress  directly  addressing  the  question  of  the 
status  of  Indian  Tribal  Governments.17  Historically,  it  is  clear  that  the 
prime  rationale  behind  the  Indian  Reorganization  Act  was  the  desire 
on  the  part  of  Congress  to  reverse  the  allotment  policy  which  at  that 
time  was  the  prevailing  Federal  policy  towards  Indian  tribes.18  The 
legislative  history  of  the  IRA  demonstrates  that  Congress  was  clearly 
convinced  that  the  allotment  policy  was  essentially  a  failure  and  that 
the  cumulative  disastrous  effect  that  the  policy  had  had  on  Indian 
tribes  called  for  a  drastic  change.  Xot  content  with  simply  amending 
various  allotment  statutes  to  bring  an  end  to  the  allotment  process. 
Congress  was  also  convinced  at  the  time,  that  a  more  positive  Federal 
policy  encouraging  Indian  tribes  to  develop  their  governments  was 
called  for.  Consequently,  in  addition  to  putting  an  end  to  the  allotment 
policy  and  extending  the  trust  period  on  the  remaining  Indian  and 
tribal  lands.  Congress  included  Sections  16  and  17  of  the  Act.  which  ex- 
pressly recognize  the  right  of  Indian  tribes  to  organize  their  govern- 
ments by  adopting  constitutions  which,  "shall  also  vest  in  any  such 
tribe  or  its  tribal  council  the  following  rights  and  powers:  to  employ 
legal  counsel,  to  prevent  the  sale,  disposition,  lease  or  encumbrance  of 
tribal  lands,  interest  in  lands,  or  other  tribal  assets  without  the  consent 
of  the  tribe  and  to  negotiate  with  the  Federal.  State  and  local 
governments.'' 19 

The  act  prefaced  this  express  recognition  of  the  rights  to  be  recog- 
nized in  Indian  tribes  with  the  following  general  savings  clause:  "In 
addition  to  all  powers  vested  in  any  Indian  tribe  or  tribal  council  by 

18  See.  "Indian  Civil  Rights  Act".  Manual  of  Indian  Law.  American  Indian  Lawver's 
Training  Program  (June  1970). 

'-:  Appendix  II  :  Historical  Summary  of  Federal  Policy  Regarding  the  Independent  Status 
of  Indian  Tribal  Oovernments. 

"Note   IS    Supra;   and   Appendix  VII;  Legal  Analysis  of  Indian  Reorganization   Act. 

18  Note  7  Supra, 
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existing  law.  the  constitution  adopted  by  said  tribe  shall  also  vest . . ;"  20 
Tims.  Congress  not  only  clearly  conceded  that  existing  law  recognized 
inherent  powers  vested  in  Indian  tribes,  but  also  affirmatively  defined 
certain  rights  which  tribes  could  exercise  pursuant  to  constitutions 
adopted  under  the  act. 

Shortly  after  enactment  of  the  law,  the  Solicitor  for  the  Interior 
Department  wrote  an  opinion  entitled  "Powers  of  Indian  Tribes," 
wherein  he  summarized  the  powers  recognized  in  Indian  tribes  by 
existing  authorities.21  In  effect,  the  opinion  of  the  Solicitor  pointed  out 
that  there  was  a  certain  redundancy  in  the  IRA.  The  redundancy  lies 
in  the  fact  that  existing  Federal  law  recognized  a  plethora  of  powers 
that  Indian  tribes  could  exercise.  In  fact,  nearly  every  conceivable  gov- 
ernmental power  necessary  to  maintain  tribal  existence  as  an  inde- 
pendent political  entity  had  already  been  recognized  by  existing  law 
prior  to  enactment  of  the  IRA.  The  only  limitation  on  the  powers  of 
Indian  tribes  under  existing  law  was.  and  still  is,  an  express  limitation 
by  the  Congress.  Indeed,  among  the  powers  recognized  by  existing  law 
on  the  part  of  Indian  tribes  was  the  power  to  create  and  define  the  na- 
ture of  the  Tribal  Government.  That  is.  prior  to  the  IRA,  tribes  were 
already  recognized  as  having  the  power  to  adopt  constitutions  and 
by-laws  if  they  should  so  choose. 

IRA  conferred  authority  on  tribes  to  prevent  sale  of  tribal  lands  by 
the  Federal  Government 
Upon  analysis,  it  is  clear  that  the  most  significant  power  vested  in 
Indian  tribes  pursuant  to  their  adoption  of  an  IRA  constitution  was 
the  power  to  "prevent  the  sale,  disposition,  lease,  or  encumbrance  of 
tribal  lands,  interest  in  lands,  or  other  tribal  assets  without  the  consent 
of  the  tribe." 22  Since  existing  law  had  recognized  that  Congress' 
authority  over  Indian  tribes  was  plenary,  the  Congress  had  authority 
to  pass  a  law  calling  for  the  sale,  disposition,  etc.  of  tribal  lands  and 
the  Congress  would  not  have  had  to  condition  such  sale  or  disposition 
of  tribal  lands  upon  the  consent  of  the  tribe.23  Tribes  who  adopted 
IRA  constitutions  (less  than  a  majority  of  all  federally  recognized 
Indian  tribes)  received  a  protection  against  unilateral  action  of  the 
Federal  Government  condemning  their  lands  rather  than  an  affirma- 
tive grant  of  powers  of  self-government. 

Federalh .'-chartered  corporation  (25  77  SO  177)  provision  deemed 
irrelevant 
Section  17  of  thp  IRA  authorized  the  tribes  to  establish  federally 
chartered  corporations  and  was  intended  by  Congress  to  establish  a 
device  through  which  tribes  could  engage  in  economic  activity.  The 
act  also  created  a  revolving  loan  fund  which  Indian  tribes  could 
participate  in,  only  if  they  established  charter  corporations  pursuant 
to  section  17  of  the  act.  The  revolving  loan  fund  has  long  since 
gone  out  of  existence,  and  statutes  which  have  taken  its  place — 
amon<i  which  is  the  recently  enacted  Indian  Financing  Act 24 — do 

2"  Note  7   Suprfl. 
■  KS  T.P.  14   (W?A). 
-2  Vote  ~  ^linm. 

23  For  riehts-of-way  and  other  purposes,   the  United  States  has  authority  to  sell  land 
without  tribal  consent.  See,  25  U.S.C.  Section  311  et.  seq.,  But  see,  25  U.S.C.  Section  324. 
z"  25  D.S.C  Section  1451  et.  seq. 
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not  make  tribal  participation  conditioned  upon  establishment  of  a 
section  17  corporation.  Recently,  the  Solicitor's  office  concluded  in 
an  opinion  that  Indian  tribes  had  authority  to  establish  corpora- 
tions to  engage  in  all  manners  of  economic  activity  independently  of 
the  Indian  Reorganization  Act.25  Consequently,  section  17  becomes 
almost  totally  irrevelant,  and  the  task  force  recommends  deletion  of 
this  law  by  the  Congress  with  an  appropriate  savings  clause  for  tribes 
now  under  section  17  who  may  desire  to  continue  reliance  on  their 
section  17  chartered  corporations. 

Positive  aspects  of  IRA  should  be  retained  and  extended  unilaterally 
to  all  tribes 
In  our  analysis,  it  seems  clear  that  the  IRA,  other  than  in  its 
provisions  which  halted  the  allotment  policy,  is  of  limited  significance. 
The  task  force  engaged  in  field  research  efforts  to  determine  whether 
there  were  any  remaining  practical  differences  between  the  relation- 
ship of  an  IRA  tribe  to  the  Interior  Department  and  the  relationship 
of  a  non-IRA  tribe.26  The  results  of  this  research  reinforced  our  feel- 
ing that  there  is  little  practical  significance  to  sections  16  and  17  of 
the  IRA.  Our  research  revealed  that  there  is  practically  no  discernable 
difference  in  the  treatment  or  relationship  of  an  IRA  tribe  and  the 
relationship  of  a  non-IRA  tribe  to  the  Federal  trustee.  The  attached 
l(jrnl  analysis  of  the  IRA  and  related  statutes  further  substantiate 
this  conclusion.27  In  fact,  what  grows  out  of  our  research  on  the  IRA 
is  that  the  provisions  which  ended  the  allotment  policy,  defined  a 
right  of  Indian  preference,  and  provide  for  indefinite  extension  of  the 
trust  status  of  tribal  lands,  are  all  extremely  positive  elements  of  the 
Federal  law.  If  the  provision  in  section  16  which  requires  tribal 
consent  before  the  Federal  Government  attempts  to  sell,  lease  or 
otherwise  encumber  tribal  lands  or  interests  was  to  be  extended 
unilaterally  to  all  tribes  rather  than  be  conditioned  upon  tribal  ac- 
ceptance of  IRA  constitutions,  the  law  would  be  totally  acceptable. 
Later  in  this  chapter,  we  will  specifically  identify  how  this  positive 
change  in  the  law  can  be  accomplished. 

Historical  policy  basis  of  IRA  should  be  clarified 

The  legislative  history  of  the  IRA  makes  it  clear  that  the  Adminis- 
tration, in  introducing  this  law,  definitely  viewed  it  as  a  means  of 
eventual  assimilation  of  Indian  tribes  into  the  dominant  society. 

Testimony  by  Administration  witnesses  and  in  particular  former 
Commissioner  John  Collier,  clearly  interpreted  the  intent  of  the  law 
as  encouraging  Indian  tribes  to  adopt  forms  of  government  which  are 
close  to  that  of  the  dominant  society.28  They  anticipated  that  Indian 
tribes,  upon  becoming  accustomed  to  living  under  governments  which 
were  parallel  to  those  of  the  Anglo  society,  would  then  gradually 
cea«e  to  have  any  desire  to  live  as  separately-constituted  societies. 
Certainly,  the  act  does  not  express  this  concept  in  so  many  words; 
however,  if  one  were  to  go  to  the  legislative  history  to  determine 
what  the  intent  of  the  law  was,  this  policy  would  be  on  record.  It  goes 

w  Solicitor's  Opinion  M-36781  (August  25,  1969). 

26  Note  11  Supra. 

27  Note  25  Supra. 

28  Note  13  Supra. 
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without  saying  that  the  task  force  views  this  policy  as  being  com- 
pletely in  conflict  with  the  policy  described  in  the  introductory  state- 
ment of  the  report — which  would  recognize  a  permanent  right  of 
independent  political  autonomous  existence  on  the  part  of  Indian 
tribes.  Correction  of  such  a  deficiency  in  the  IRA  could  be  easily 
accomplished  by  a  redefined  expression  of  Congressional  policy  in  a 
proposed  amendment  to  the  IRA.  Because  the  IRA  is  the  only  ex- 
press congressional  pronouncement  on  the  status  of  Indian  Tribal 
Government,  such  a  policy  statement  clarifying  the  position  of  Con- 
gress is  called  for. 

The  significance  of  the  Indian  Reorganization  Act  in  the  relation- 
ship between  Indian  tribal  governments  and  the  Department  of 
Interior  as  the  prime  trustee  is  crucial  to  an  understanding  of  the 
nature  of  the  problem  that  has  been  identified  by  the  task  force — 
the  problem  being  a  continuing  basis  of  authority  in  the  law  for  the 
Interior  Department  to  supervise  and,  in  effect,  control  Indian  tribal 
governments  in  their  actions  over  and  above  the  necessary  control 
which  should  accompany  the  trust  responsibility. 

Problems  in  the  nature  of  the  Secretary^  discretionary  authority  over 
tribes 
At  this  point,  we  would  like  to  take  brief  note  of  sections  2  and  81 
of  title  25  of  the  United  States  Code.  In  its  entirety,  section  2  of  title 
25  reads : 

Duties  of  Commissioner. — The  Commissioner  of  Indian  Affairs  shall,  under 
the  direction  of  the  Secretary  of  Interior,  and  agreeable  to  such  regulations 
as  the  President  may  prescribe,  have  the  management  of  all  Indian  affairs  and 
of  all  matters  arising  out  of  Indian  relationships. 

In  relevant  part,  section  81  of  title  25  reads : 

Contracts  with  Indian  tribes  or  Indians. — No  agreement  shall  be  made  by  any 
person  with  any  Indian  tribe  of  Indians,  or  individual  Indians,  not  citizens  of 
the  United  States,  for  the  payment  or  delivery  of  any  money  or  other  thing 
of  value,  in  present  or  in  prospective,  or  for  the  granting  or  procuring  any 
privilege  to  him,  or  any  other  person  in  consideration  of  services  for  said  Indians 
relative  to  any  claims  growing  out  of,  or  in  reference  to,  annuities,  installments, 
or  other  monies,  claims,  demands,  or  a  thing,  under  laws  or  treaties  with  the 
United  States,  or  official  acts  of  any  officers  thereof,  or  in  any  way  connected 
with  or  due  from  the  United  States,  unless  such  contract  or  agreement  be 
executed  and  approved  as  follows:  *  *  *  second.  It  shall  bear  the  approval 
of  the  Secretary  of  the  Interior  and  the  Commissioner  of  Indian  Affairs  endorsed 
upon  it. 

Based  on  our  research,  the  task  force  has  focused  primarily  upon 
these  two  sections  within  the  Code  which  have  consistently  been  inter- 
preted as  the  basis  of  Secretarial  authority  over  Indian  tribes  other 
than  in  relation  to  his  trust  responsibility  authority.  Section  2  is  a 
simple  and  broad  statement  that  the  Commissioner  of  Indian  Affairs 
under  the  Secretary  of  Interior  shall  have  the  management  of  all 
Indian  affairs  and  of  all  matters  arising  out  of  Indian  relations.  In 
a  Solicitor's  opinion  written  in  the  1930's,  the  Interior  Department 
concluded  that  section  2,  by  and  of  itself,  did  not  give  any  direct 
authority  to  the  Secretary  of  Interior,  but  that  section  2  must  be 
read  in  conjunction  with  any  other  expressed  grant  of  authority.29 

29  55  I.D.  103  (August  24,  1942). 


21 

However,  the  Interior  Department  has  taken  the  position  from  time 
to  time  and  has  relied  on  section  2  as  the  ultimate  repository  of 
authority  delegated  by  the  Congress  to  the  Interior  Department.  The 
{ask  force  recommends  that  section  2  be  interpreted  simply  as  an 
enabling  statute  which  necessarily  must  be  tied  to  an  express  grant 
of  authority  by  the  Congress  to  the  Secretary  as  it  may  be  exercised 
over  Indian  tribal  government. 

Our  objection  to  section  81  is  that  it  is  needlessly  broad  and  that 
Secretarial  approval  of  contracts  entered  into  by  Indian  tribes  should 
only  relate  to  contracts  which  in  one  way  or  another  call  for  use, 
disposition  of  trust  income,  or  assets.  Certainly,  there  are  other  broad 
.-';,( litis  which  are  poorly  drafted  or  statutes  which  give  the  Secretary 
non-trust-related  authorities  over  Indian  tribes  which  do  not  call  for 
tribal  consent.  The  analysis  of  these  statutes  will  be  addressed  by  the 
Task  Force  on  Indian  Law  Kevision,  Consolidation  and  Codification. 
The  primary  concern  of  this  task  force  is  to  articulate  limits  to  the 
Secretary's  authority  over  Indian  tribes.  We  simply  do  not  see  any 
basis  for  the  Secretary  to  have  authority  over  Indian  tribes  other  than 
as  related  to  his  role  as  trustee. 

In  relation  to  the  Secretary's  role  as  trustee,  we  have  commissioned 
an  additional  legal  memoranda  which  attempts  to  identify  appro- 
priate guidelines  and  standards  for  the  exercise  of  this  discretionary 
authority  over  Indian  tribal  governments.30  The  task  force  recognizes 
that  the  trustee  necessarily  must  have  broad  authority  and  discretion; 
however,  we  find  inconsistency  in  overall  Federal  policy  which  vests 
authority  in  the  trustee  to  veto  tribal  actions  in  relation  to  the  trust  use 
management  or  disposition,  but  does  not  provide  for  any  standards 
by  which  Secretarial  actions  can  be  judged.  We  recognize  that  it  is 
basic  to  the  nature  of  a  trust  relationship  that  the  Secretary  have  ulti- 
mate authority,  but  such  authority  ought  not  go  beyond  the  reach  of 
administrative  guidelines  and  standards.  The  appendiced  legal  memo- 
randa provides  a  more  detailed  analysis  and  suggests  such  standards 
and  recommendations.  Specific  recommendations  on  this  point  will  be 

i  included  in  the  recommendations  section  of  this  chapter. 

There  remains  one  other  broad  area  concerning  the  relationship  be- 
tween  the  Secretary  of  the  Interior  and  Indian  Tribal  Government.  In 
the  past,  in  a  significant  number  of  cases,  the  Secretary  of  Interior  has 
been  called  upon  to  exercise  authority  to  recognize  or  not  recognize 
any  given  tribal  council.31  This  variation  of  the  Secretary's  authority 

!  is  traditionally  called  into  play  when  he  is  confronted  by  an  Indian 
tribe  wherein  the  tribal  council  is  not  able  to  effectively  govern  the 
tribe.  In  some  instances,  there  are  two  factions,  each  claiming  to  be  the 
legitimate  tribal  council  or  legitimate  representative  of  the  tribe.  The 
Secretary  has  been  called  upon  to  choose  either  one  or  the  other  or  to 
initiate  action  which  would  call  for  a  general  election  by  the  tribe.  The 
task  force  recognizes  that  the  Secretary  of  Interior,  as  the  trustee. 

I  ultimately  has  to  determine  with  whom  he  must  deal  within  the  tribe 
regarding  his  administration  of  the  trust.  In  a  great  majority  of  cases, 
there  is  no  problem  as  there  is  a  continuity  within  the  Tribal  Govern- 
ment, and  the  tribal  constitution  or  bylaws  generally  spell  out  how  the 

Appendix  VIII  :  Analysis  of  Administrative  Discretion  of  Secretary  of  Interior  Regard- 
Ins  T>ele<rated   Authority  Over  Indian  Tribal  Trust  Resources  and   Income. 
1  Exhibit  4  :  Prairie  Band  of  Potawatomi  and  Kickapoo  disputes. 

77-465—77 3 


22 

tribe  is  to  elect  its  leaders.  If  leaders  are  not  elected  in  accordance  with 
the  tribal  constitution,  then  clearly,  there  is  a  right  under  the  Indian 
Civil  Eights  Act  due  process  clause  to  call  into  play  the  review  au- 
thority of  the  Federal  court  system.  With  regard  to  this  issue,  the 
task  force  would  simply  like  to  point  out  that  this  authority  of  the 
Secretary  to  withdraw  his  recognition  from  any  given  Tribal  Govern- 
ment ought  to  be  exercised  only  in  the  most  extreme  sorts  of 
circumstances. 

The  task  force's  special  recommendation  on  this  issue  will,  of 
course,  be  contained  in  the  recommendation  section  of  this  chapter, 
but  the  general  thrust  is  that  the  Congress  should  reaffirm  the  responsi- 
bility of  the  Interior  Department  to  determine  who  within  the  tribal 
government  the  trustee  will  recognize,  but  reserve  this  authority  for 
the  most  extreme  sorts  of  circumstances.  Any  exercise  of  such  authority 
ought  to  be  accomplished  by  complete  findings  of  facts  supported  by 
evidence. 

Recommendations 

Chapter  I  recommendations  call  for  changes  in  the  Indian  Reorga- 
nization Act  and  related  provisions  of  Title  25,  United  States  Code. 
Three  purposes  to  be  achieved  by  the  following  series  of  recommenda- 
tions are :  (1)  Repudiation  of  the  assimilationist  policy  implict  in  the 
Indian  Reorganization  Act,  as  reflected  in  the  record  of  hearings,  many 
reports,  and  floor  debates  on  the  proposed  Indian  Reorganization 
Act,  in  favor  of  congressional  statement  of  policy  affirming  the  right 
of  Indian  tribes  to  exist  as  permanent,  independent  political  units 
with  the  correlative  right  to  define  the  nature  and  structure  of  tribal 
governments  in  a  manner  consistent  with  each  individual  tribe's 
unique  cultural  and  traditional  community  values.  (2)  To  extend 
the  positive  benefits  incorporated  in  the  Indian  Reorganization  Act  to 
all  federally  recognized  Indian  tribes,  regardless  of  their  historical 
rejection  or  acceptance  of  the  IRA.  (3)  To  distinguish  and  define  the 
nature  of  the  authority  to  be  exercised  over  Indian  Tribal  Governmen- 
tal actions  by  the  prime  agent  of  the  trust  relationship,  the  Depart- 
ment of  Interior.  The  Tribal  Government  Task  Force  thereby  recom- 
mends that : 

1.  A  statement  of  congressional  findings  and  policy  be  adopted  to 
the  effect : 

a.  that  Congress  has  found  that  historically,  the  choice  pre- 
sented to  Indian  tribes  regarding  acceptance  or  rejection  of  the 
Indian  Reorganization  Act  has  placed  an  unfair  burden  upon  the 
Indian  tribes  inasmuch  as  they  were  asked  to  choose  between 
coming  under  the  total  provisions  of  the  IRA  without  an  adequate 
opportunity  to  totally  understand  the  implications,  or,  to  totally 
reject  the  act. 

o.  that  Congress  has  found  that  the  choice  should  only  have 
been  addressed  to  sections  16  and  17  of  the  Indian  Reorganiza- 
tion Act,  providing  for  adoption  of  constitutional  governmental 
forms  and  federally  chartered  organizations. 

c.^  that  Congress  has  found  that  section  2  of  the  Indian  Reor- 
ganization Act,  providing  for  definite  extension  of  the  period  of 
trust  for  Indian  lands ;  and  section  5,  providing  for  acquisition  of 
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lands,  water  rights  or  surface  rights  and  providing  authority  for 
the  United  States  to  place  such  re-acquired  lands  in  trust;  and 
section  10,  providing  for  establishment  of  a  revolving  loan  fund ; 
and  section  12,  providing  for  preference  in  employment  for 
Indians;  and  section  ID,  providing  for  recognition  of  "Indians" 
on  the  basis  of  membership  in  recognized  Indian  tribes — should 
all  have  been  applied  to  Indian  tribes,  regardless  of  their  accept- 
ance or  rejection  of  sections  17  and  18  of  the  act,  providing 
authority  for  incorporation  and  establishment  of  federally  char- 
tered organizations. 

d.  that  Congress  finds  that  the  only  authority  which  the  Secre- 
tary of  Interior  should  exercise  over  the  actions  of  Indian  tribal 
governments  which  is  consistent  with  the  recognition  of  Indian 
tribal  rights  of  self-government  should  be  confined  to  the  Secre- 
tary's responsibility  to  protect  trust  assets  and  resources  of  the 
Indian  tribes.  All  other  exercises  of  administrative  authority  over 
the  actions  of  Indian  tribal  governments  cannot  be  justified  witli 
any  duties  of  guardianship.  It  will  continue  to  be  the  responsi- 
bility of  the  Secretary  of  Interior  to  protect  the  trust  resources 
and  assets  of  Indian  tribal  governments,  but  Secretarial  author- 
ity to  disapprove  any  tribal  proposal  regarding  the  use  of  trust 
assets  should  only  be  exercised  after  a  written  expression  of  find- 
ings that  such  proposed  tribal  action  will  endanger  the  trust. 

e.  that  Congress  further  finds  that  the  implicit  policy  of  the 
Indian  Reorganization  Act  which  looks  forward  to  the  eventual 
assimilation  of  Indian  tribes  into  the  larger  United  States  society 
is  viewed  as  inconsistent  with  congressional  policy  respecting  the 
rights  of  Indian  tribal  governments  to  exist  as  independent  po- 
litical units  on  a  permanent  basis,  so  long  as  the  tribal  community 
chooses. 

Accordingly,  the  Tribal  Government  Task  Force  recommends : 

1.  that  section  18  of  the  Indian  Reorganization  Act  (25  USC  478) 
will  be  repealed  and  instead,  the  following  savings  clause  should  be 
inserted : 

Any  Indian  tribe  which  has  chosen  to  organize  under  Sections  16  and  17  of 
the  Indian  Reorganization  Act  rights  shall  not  be  affected.  Section  17  of  the 
Indian  Reorganization  Act  (25  USC  477)  shall  be  repealed  with  the  same  savings 
clause  as  applied  to  Section  18. 

2.  Section  16  of  the  Indian  Reorganization  Act  (25  USC  476)  should 
be  amended  to  state : 

The  rights  to  choose  their  natural  form  of  government  is  the  inherent  right  of 
any  Indian  tribe.  Amendments  to  tribal  constitutions  and  bylaws  adopted  pur- 
suant to  the  Indian  Reorganization  Act  shall  be  ratified  and  approved  by  the 
Secretary  to  protect  the  trust  assets  and  resources  of  the  tribes. 

In  addition  to  all  powers  vested  in  any  Indian  tribe  or  tribal  council  by  exist- 
ing law,  said  Indian  tribe  shall  also  be  recognized  to  have  the  following  rights 
and  powers :  To  employ  legal  counsel,  to  prevent  the  sale,  disposition,  lease,  or 
encumbrance  of  tribal  lands,  interest  in  lands,  or  other  tribal  assets  without  the 
consent  of  the  Secretary ;  and  negotiate  with  the  Federal,  State  and  local  gov- 
ernments. The  Secretary  of  the  Interior  shall  advise  all  Indian  tribes  and/or 
their  tribal  councils  of  all  appropriation  estimates  or  Federal  projects  for  the 
benefit  of  the  tribe  prior  to  the  submmission  of  such  estimates  to  the  Office  of 
Management  and  Budget  and  the  Congress. 

Notwithstanding  the  provisions  of  any  existing  tribal  constitution  or  similar 
document  which  vests  authority  in  the  Secretary  to  review  and  approve  or  dis- 
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approve  proposed  actions  of  said  Indian  tribes,  Indian  tribal  governments,  the 
Secretary's  authority  over  Indian  tribes  can  only  extend  or  be  directly  related 
to  the  trust  responsibility  over  the  use  and  disposition  of  trust  assets. 

In  addition,  the  Tribal  Government  Task  Force  recommends : 

1.  that  25  U.S.C.  2  be  amended  to  include  the  following  language : 

"The  authority  of  the  Secretary  of  Interior  over  Indian  tribes  shall  only  extend 
to  these  actions  deemed  necessary  to  protect  tribal  trust  assets  and  resources.  In 
any  action  which  the  Secretary  finds  it  necessary  to  disapprove  a  proposed  tribal 
government  initiative,  the  Secretary  shall  take  such  action  within  60  days  of 
having  been  officially  notified  of  the  proposed  action  by  the  Indian  tribal  govern- 
ment and  any  disapproval  of  the  proposed  tribal  action  shall  be  accompanied  by 
an  opportunity  for  a  hearing  on  the  part  of  the  tribe,  and  the  Secretary's  decision 
shall  be  based  on  written  findings  of  fact  which  shall  specify  the  reasons  for  his 
disapproval. 

2.  that  25  USC  81  be  amended  in  the  following  manner :  The  third 
paragraph  beginning  "second  .  .  ."  shall  read : 

It  shall  bear  the  approval  of  the  Secretary  of  the  Interior  and  the  Commis- 
sioner of  Indian  Affairs  endorsed  upon  it.  The  Secretary  of  the  Interior  and  the 
Commissioner  of  Indian  Affairs  shall  disapprove  any  such  proposed  contract  only 
after  finding  that  the  proposed  contract  shall  endanger  the  trust  assets  or  re- 
sources of  the  tribe  or  individual  Indian.  Such  findings  shall  be  submitted  to  the 
proposed  tribe  and/or  Indian  in  written  form  specifying  the  exact  reason  for 
disapproval. 
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Chapter  II 

TRIBES  AS  GOVERNMENTS— PROBLEMS  IN  THE 
EXERCISE  OF  SELF-GOVERNING  AUTHORITIES 

For  the  past  200  years,  Federal  law  has  recognized  the  right  of 
Indian  tribes  to  function  as  governments  in  nearly  every  sense  of  the 
term.1  However,  the  Tribal  Government  Task  Force  has  found  that 
there  continues  to  be  a  great  deal  of  misunderstanding  and  a  general 
lack  of  information  regarding  the  status  of  Indian  tribes  as  govern- 
ments.2 Based  on  our  extensive  field  research,  the  task  force  has 
found  that,  in  general,  Indian  tribes  do  indeed  function  as  full-fledged 
governments.  Our  analysis  of  the  present  status  of  Indian  tribes  has 
confirmed  that  the  great  majority  of  Indian  tribes  have  organized  gov- 
ernments which  truly  govern  the  community  of  people  who  reside  on 
Indian  reservations,  exercising  varying  degrees  of  control  over  the 
commerce  and  territory  of  the  reservation.3  Based  on  our  documenta- 
tion, Indian  tribal  governments  do  in  fact  regulate  society  within  their 
political  and  geographical  boundaries.  Tribes  exercise  general  police 
powers.  They  provide  judicial  and  law  enforcement  systems  for  the 
reservation  and  for  the  reservation  communities.  Tribal  Governments 
enact  laws,  both  criminal  and  civil,  for  the  purpose  of  maintaining 
law  and  order  in  society,  and  regulating  commercial  and  industrial 
activity  on  the  reservation.  Tribal  Governments  have  established 
licensing  requirements  for  a  variety  of  commercial  activities,  and  have 
set  standards  regulating  the  conduct  of  such  activity.4  More  and  more, 
Tribal  Governments  have  been  attempting  to  regulate  all  manners  of 
land  use  on  the  reservation,  including  development  and  management 
of  natural  resources.  Tribal  Governments  have  exercised  their  author- 
ity to  impose  taxes  for  the  purpose  of  raising  revenue  to  support  the 
exercise  of  Tribal  Government.5 


1  That  Indian  tribes  do  exercise  sovereign  powers  was  first  recognized  by  the  U.S.  Su- 
preme Court  in  Worcester  v.  Georgia,  31  U.S.  (6  Pet.)  350  (1832),  and  reaffirmed  in 
numerous  Supreme  Court  cases  since,  e.g.  Mackey  v.  Coxe,  59  U.S.  (18  How.),  100  (1855)  : 
Ex  Parte  Crow  Dog  109  U.S.  556  (1883)  ;  Jones  v.  Meehan,  175  U.S.  1  (18S9)  ;  Delaware 
Indians  v.  Cherokee  Xation,  193  U.S.  127  (1904)  ;  Cherokee  Intermarriage  Cases,  203  U.S. 
70  (1906)  :  United  States  v.  Quiver,  241  U.S.  602  (1916)  ;  Morris  v.  Hitchcock,  194 
U.S.  3S4  (1904)  :  Williams  v.  Lee  358  U.S.  217  (1959). 

-'Exhibit  5:  "Non-Indians  Organize  Opposition  to  Tribes",  NCAI  Bulletin,  Spring, 
1976  :  "Judge  asks  Governor  to  Discard  Law,  Treaties",  "The  Medicine  Bundle",  Vol.  Ill, 
No.  2.  March,  1976.  Also  see.  Exhibit  2. 

3  Appendix  XVIII  :  Task  Force  Field  Consultant  Reports. 

*  Solicitor's  Opinion.  55  I.D.  14  (1934)  concluded  that  the  powers  vested  in  an  Indian 
tribe  are  not  delegated  powers  granted  by  express  acts  of  Congress  but  "inherent  powers 
of  a  limited  sovereignty  which  has  never  been  extinguished",  55  I.D.  at  19.  See  also. 
M-36781  (August  25.  1969).  Solicitor's  memorandum  on  tribal  authority  to  charter 
corporations.  Case  law  following  Worcester,  note  1  Supra.,  has  supported  tribal  authority 
to  tax  as  a  logical  exercise  of  sovereignty.  Iron  Crow  v.  Oglala  Sioux  Tribe,  231  F.  2nd 
89  (8th  Sir..  1950)  :  and  refused  state  pre-emption  arguments  as  contrary  to  the  exercise 
of  tribal  jurisdictions  to  tax  the  sale  of  liquor  on  reservations.  U.S.  v.  Mazurie,  96  S.  Ct. 
710   (1975). 

5  For  a  discussion  on  the  interface  between  state  and  tribal  taxation  powers  in  New 
Mexico,  seo  "Taxation  and  Indian  Sovereignty"  ;  A  Study  by  the  American  Indian  Law 
Center,  University  of  Xew  Mexico  (1975). 

(27) 
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ictive  features  of  Tribal  Government 

In  addition  to  this  inventory  of  political  powers  and  responsibilities 
exercised  by  Tribal  Governments,  as  documented  extensively  in  our  re- 
search,  the' task  force  has  identified  several  important  areas  whereby 
Tribal  Governments  can  be  distinguished  from  non-Indian  units  of 
local  government.6  In  general,  we  found  that  each  tribe  has 
retained,  in  varying  degrees,  traditional,  cultural,  and  religious 
ral  practices  which  influence  the  manner  and  form  in^ which  the 
tribal  government  is  operated.7  Cultural  characteristics  unique  to  In- 
dian tribes  are  also  individual,  in  the  sense  that  each  tribe  has  its  own 
individual  practices,  and  these  practices  affect  the  exercise  of  tribal 
government  in  their  own  unique  way.  For  example,  the  Plains  tribes, 
who  are  in  general  nomadic  people,  traditionally  existed  on  a 
subsistence  economy,  based  on  their  practice  of  hunting  and  food 
gathering.  Their  traditional  practices  and  cultural  beliefs  are  clearly 
distinguishable  from  the  Pueblo  tribes,  who  have  an  entirely  different 
cultural  background.  The  Pueblos  were  not  nomadic  people,  but  rather 
settled  for  centuries  in  one  area,  and  subsisted  primarily  on  an  agrar- 
ian economy. 

The  beliefs  and  cultural  practices  of  each  community  influence  the 
community's  view  of  what  the  role  of  government  should  be,  and  how 
the  powers  of  government  should  operate.  This  influence  is  in  some 
<^ases.  very  subtle,  and  in  other  cases,  very  direct.  However,  the  task 
force  found  that  in  general,  nuances  of  this  cultural  influence  on  the 
manner  and  exercise  of  tribal  governing  powers,  ultimately  was  not 
relevant  or  reduceable  to  the  level  of  task  force  recommendations.8 
While  it  is  true  that  these  considerations  point  to  problems  in  the 
sense  that  tribes  have  evolved  governmental  systems  which  are  not 
completely  parallel  to  the  governmental  systems  we  find  in  the  general 
society,  the  nature  of  differences  in  tribal  systems  are  internal  matters 
which  are  a  responsibility  of  the  tribal  community,  and  not  a  respon- 
sibility of  the  Federal  Government.9 

Right  to  define  the  nature  omd  form  of  government 

It  is  the  conclusion  of  the  Tribal  Government  Task  Force  that  it  is 
a  continuing  responsibility  of  the  Federal  Government  to  recognize 
one  of  the  most  basic  rights  of  Indian  tribes :  the  right  to  define  the 
nature  and  structure  of  the  Tribal  Government.  This  elementary  right 
has  been  repeatedly  recognized  in  Federal  law.  and  should  constitute 
prevailing  policy  influencing  the  congressional  view  of  the  total  Fed- 
eral-Indian relationship.10  Xevertheless,  the  task  force  has  identified 
a  tendency  on  the  part  of  Congress  and  the  executive  branches  of  gov- 
ernment, to  expect  Indian  tribes  to  act  in  precisely  the  same  manner  as 

•Ekbibit  0;  Indian  Tribes  as  Governments,  American  Indian  Lawyer  Training  Program, 

7  Appendix  XVIII ;  Task  Force  Field  Consultant  Report?. 

8  \*or<>   7    Supra. 

»  I'urhlo  of  Santa  Rosa  v.  Fait,  272  T\S.  315  (1927)  ;  Implicit  recognition  of  a  tribe's 
V'rxJ'v  to  rnnosp  a  non-constitutional  form  of  government:  O'Neal  v.  Cheyenne  River  Sioux 
Tribe.  482 IP.  2d  1140  (8th  Cir..  1973):  Requirement  of  exhaustions  of  tribal  remedies 
V1  In-  £,«  SP  fnoforo  Federal  Court  jurisdiction  invoked  under  the  1968  Indian  Civil  Rights 
Act  2..  1  .S.C.  Section  J301-1303  (1970). 

»See,  ''Thp  Scope  of  Tribal  Self-Government".  Chapter  Seven.  Felix  Cohen,  "Handbook 
or  federal  Indian  Law",  the  1942  Edition  as  republished  by  the  University  of  New  Mexico 
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non-Indian  governmental  systems.11  This  tendency  is  manifested,  for 
example,  in  the  regulations  developed  by  the  various  Federal  agencies 
for  the  administration  of  Federal  domestic  assistance  programs.  Such 
regulations  impose  standards  of  governmental  uniformity  on  tribal 
governments  as  a  condition  for  participation  in  Federal  domestic  as- 
sistance program  benefits,  and  are  inconsistent  with  Federal  policy 
which  recogniz<  s  the  right  of  tribes  to  form  unique  governments.  This 
issue  will  be  dealt  with  in  more  detail  in  chapter  IV. 

Membership  rights 

One  important  aspect  of  the  right  of  Indian  tribes  to  define  and  es- 
tablish their  own  systems  of  government  is  the  right  to  establish 
standards  for  membership  in  the  tribe.  Xo  other  political  unit  in  the 
Federal  system  conditions  citizenship  rights  on  descendancy  from  a 
specific  ethnic  or  racial  group.  However,  as  the  U.S.  Supreme  Court 
lias  recently  pointed  out  in  the  case  of  Morton  v.  Mavcari,  Indian 
membership  rights  and  the  political  rights  which  follow  membership. 
•ire  unique  in  the  Federal  system,  but  nevertheless,  have  withstood  the 
test  of  Federal  law.12 

Pn  sent  status  of  Tribal  Governments 

The  period  of  years  following  the  passage  of  the  Allotment  Act  of 
1S87  saw  the  deterioration  and  eventual  disappearance  of  many  Tribal 
Governments.  The  Allotment  Act  had  transferred  control  of  Indian 
lands  from  the  tribe  to  the  Federal  Government.  As  the  administrator 
of  allotments,  the  Indian  agent  began  to  compete  with  tribal  officials 
for  the  loyalty  of  the  Indian  people.  The  power  of  a  local  agent  was 
pervasive — he  controlled  the  issuance  of  food  and  supplies  promised  in 
treaties,  and  was  responsible  for  allotted  lands  held  in  trust.  By  the 
early  1000?s,  the  Indian  Office,  through  the  local  agent,  exercised  al- 
most absolute  control  over  the  reservation,  sometimes  replacing  the 
legitimate  tribal  officials  as  the  governing  authority,  despite  the  absence 
of  statutory  authorization  for  such  interference. 

With  the  passage  of  the  Indian  Reorganization  Act  of  1934,  Indian 
people  found  themselves  forced  to  decide  whether  or  not  to  adopt  a  con- 
stitutional form  of  government,  a  concept  wholly  alien  to  almost  all 
tribes,  except  perhaps  the  Iroquois  Confederacy  and  the  Five  Civilized 
Tril>es. 

In  197G,  forty-two  years  after  the  passage  of  the  Indian  Reorganiza- 
tion Act  (IRA),  many  Indian  people  are  just  beginning  to  view  their 
tribal  governments  as  legitimate,  functioning  governments.13  In  spite 
of  the  paternalism  of  the  Bureau  of  Indian  Affairs,  and  limited  tribal 
resources,  Indian  leaders  perceive  a  very  pressing  and  critical  need  to 
develop  governments  which  will  be  able  to  exercise  the  full  array  of 

11  Appendix  I :  Chapter  IV. 

:-417  U.S.  535,  551-552  (1974)  Mancari,  reaffirmed  the  validity  of  the  Indian  Re- 
organisation Act  provision  calling  for  preference  to  qualified  Indian  applicants  in  Bureau 
of  Indian  Affairs  job  vacancies.  See  also,  The  President's  Message  to  Congress  on  Indian 
Affairs,  July  8,  1970,  six  Weekly  Compilation  of  Presidential  Documents,  part  3,  S94 
(1970). 

It  should  he  noted  that  rights  that  accrue  to  Indians  are  not  conditioned  on  ethnic 
origin  but  on  tribal  membership  and  as  such  are  political  rights,  although  membership 
i-  almost  universally  conditioned  on  ethnic  origins.  The  importance  of  Maneari,  supra, 
cannot  be  overstressed  because  it  recognizes  in  the  second  half  of  the  twentieth  century. 
t':at  tribes  are  political  entities  with  their  citizens  entitled  to  rights  based  upon  tribal 
membership. 

See  Appendix  XVIII ;  Cheyenne-Arapaho  Field  Report. 
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powers  and  to  develop  the  capability  of  delivering  a  wide  range  of 
governmental  services  to  their  tribal  communities. 

Time  and  again  in  task  force  meetings  and  hearings  held  over  the 
past  year,  tribal  leaders  have  stressed  their  sense  of  the  need  to  rapidly 
develop  tribal  governments  with  the  capability  of  exercising  political 
powers  which  would  truly  regulate  all  facets  of  society,  land  use,  and 
commerce  on  the  reservation.  Tribal  perceptions  of  the  need  for 
governmental  development  center  on  two  primary  considerations. 
First,  tribes  realize  that  they  are  in  a  battle  for  jurisdiction  with  the 
states,  and  to  a  lesser  degree,  with  the  Federal  Government.  It  is  com- 
monly perceived  that  if  tribes  do  not  aggressively  and  effectively  exer- 
cise their  powers  of  self-government,  there  is  a  tendency  for  states  to 
usurp  or  infringe  upon  the  political  rights  of  tribes.14  States  have  dis- 
played a  growing  interest  in  exercising  political  authorities  within  the 
boundaries  of  the  reservation.  Primarily,  this  interest  falls  within  the 
general  areas  of  taxation,15  land  use  control,16  law  and  order.17  and 
regulation  of  natural  resource  development.18  Secondly,  tribal  leaders 
believe  that  their  ability  to  protect  inherent  tribal  rights  will  be  en- 
hanced  by  developing  the  governmental  capacity  to  regulate  land  use, 
taxation,  commercial  activity,  and  natural  resource  development.19 

Special  stvdies  in  regulatory  powers  of  tribes 

A  series  of  in-depth  studies  of  key  issues  involved  in  tribal  exercise 
of  self-governing  powers  was  commissioned  by  the  task  force.  These 
studies  analyze:  (1)  land  use  and  natural  resource  development;  (2) 
taxation:  and  (3)  judicial-law  enforcement  authorities.  A  case  study 
approach  was  used  to  document  and  analyze  successful  efforts  of  tribes 
known  to  be  exercising  tribal  powers  in  an  effective  and  equitable 
manner.  In  addition  to  these  case  studies,  the  task  force  has  summa- 
rized the  status  of  the  law  and  pointed  out  the  weight  of  Federal 
recognition  supporting  the  authority  of  tribes  to  exercise  these  basic 
governmental  powers.  The  reader  is  referred  to  the  appendices  of  this 
report  for  the  full  text  of  these  studies. 

Land  use  and  natural  resource  management 

Based  on  the  task  force  research  and  case  studies,  it  is  quite  clear 
that  a  tribe  must  exercise,  to  the  fullest  extent  possible,  the  powers  to 
control  land  use  and  to  regulate  natural  resource  development  within 
the  boundaries  of  the  reservation,  if  the  tribe  is  to  operate  effectively 
as  a  government,  and  as  a  government,  to  protect  the  very  legitimate 
and  basic  interests  and  rights  of  the  tribe  as  an  entity.20 

In  the  last  session  of  Congress,  bills  were  introduced  in  both  the 
House  and  the  Senate,  designed  to  develop  a  national  land  use  pro- 
gram.21 As  passed  by  the  Senate  during  the  last  session  of  the  Con- 
gress, the  Land  Use  Planning  Act  contained  a  provision  recognizing 


H   : 


Appendix  I ;  Chapter  II  (generally). 

15  Appendix  I ;  Chapter  II,  pp.  12-13. 

16  Appendix  I  ;  Chapter  II,  pp.  10-11,  15-16. 

17  Appendix  I ;  Chapter  II,  pp.  10-  17. 

18  Appendix  I  ;  Chapter  II,  p.  18. 

»  Appendix  XVIII  ;  Field  Consultant  Reports. 
;°  Note  10,  Supra  ;  and  Appendices  III  and  IV. 

I^rt  SSlS.M  c5£  2nd  Ses's'YuSe  Cmis"8  Assistan«  A«'  *  *«»  »n"  *  924  ;  Senate 
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the  tribes  as  tlie  unit  of  government  for  the  geographical  area?  of  the 
vation.22  The  Senate  version  of  the  bill  was  entirely  consistent 
with  long-standing  Federal  policy  in  recognizing  tribal  control  not 
only  over  tribal  land,  but  also  over  allotments,  fee  patent  land,  and 
rights-of-way  within  the  boundaries  of  the  reservation.  However,  the 
House  version  of  the  Land  Use  Control  Act  did  not  follow  the  Senate's 
lead,  and  instead,  the  House  Interior  Committee  proposed  that  a  two- 
year  study  be  conducted  by  the  Department  of  Interior,  as  to  the  need 
and  capability  of  Indian  tribes  to  exercise  land  use  control-  over  all 
lands  within  the  boundaries  of  the  reservation.-  Testimony  which 
accompanied  this  proposal  in  the  bill  raised  doubts  as  to  the  legal  au- 
thority of  tribes  to  exercise  land  use  powers,  particularly  over  patent 
lands  within  the  boundaries  of  the  reservation,  as  well  as  raising  policy 
questions  relative  to  confirming  this  basic  power  of  tribes.24 

Attached  to  the  task  force  report  is  a  special  report  on  land  use 
control  by  Indian  tribes  which  documents  the  considerable  authority 
existing  in  Federal  law  supporting  tribal  exercise  of  land  use  powers 
over  all  manners  of  lands  to  be  found  within  the  boundaries  of  the 
reservation.25 

Taxation 

A  special  report  on  taxation  is  attached  in  the  appendices  of  the 
Tribal  Government  Task  Force  Report  which  documents  several  in- 
stances of  effective  tribal  exercise  of  taxation  powers  and  effective  sup- 
port of  government  based  on  this  basic  revenue-raising  authority.26  Of 
particular  note  is  the  progressive  effort  now  being  made  by  the  tribes 
in  the  State  of  Xew  Mexico.  The  Xew  Mexico  Intertribal  Tax  Com- 
mission, established  by  the  tribes  of  Xew  Mexico,  serves  the  dual  pur- 
poses of  providing  a  mechanism  for  negotiating  with  the  state  rela- 
tive to  common  tribal-state  interests  regarding  taxation  within  the 
boundaries  of  the  reservation,  as  well  as  providing  a  resource  and  re- 
search unit  to  support  tribal  efforts  in  initiating  taxation  schemes 
of  their  own  within  their  respective  reservations.  One  of  the  basic 
premises  behind  the  establishment  of  the  Commission  by  the  Xew 
Mexico  tribes  is  the  common  sense  recognition  of  the  futility  and 
eventual  ineffectiveness  of  litigation  as  a  means  of  resolving  differ- 
ences between  the  tribes  and  the  state  as  to  jurisdictional  Un- 
fortunately, the  task  force  is  not  able  to  report  a  particularly  re- 
sponsive attitude  on  the  part  of  the  State  of  Xew  Mexico.  However, 
there  is  hope  that  through  persistent  tribal  efforts,  destructive  litiga- 
tion can  be  diverted,  and  instead,  tribal-state  intergovernmental  com- 
pacts or  agreements  may  prove  in  the  future  to  be  the  norm. 

The  task  force  taxation  report  summarizes  the  legal  authority  sup- 
porting the  power  of  Indian  tribes  to  tax  all  matters  of  commi 
and  other  activity  within  the  boundaries  of  the  reservation.28  In  addi- 


«  Note  21.  Supra. 

23  Land  Use  Planning  Act  of  1973  ;  H.R.  10294,  House  Report  93-793,  February  13.  1974. 
>te  23.  Supra. 

ppendix  III:  A  Case  Study  of  Land  Management  and  Land  Use  Planning  in  the 
Quinault  Indian  Reservation  and  Appendix  IV;  Coal  Development  v.  Croic  and  S'orthern 
Cheyenne  Tribes. 

"Appendix    XIV:   Taxation   Powers   of  Tribal   Governments — Summary  of   Supporting 
Legal  Authorities  and  Appendix  XV;  Oglala  Sioux  Tribal  Taxation  Svstein  Cas»  Study. 
\ppendix  XIV. 
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tion.  the  report  refers  to  several  recent  studies  in  the  area  of  taxation 
isa  the  policy  values  confirming  taxation  as  a  revenue- 

ing  authority  of  Indian  tribes.29 
In  summary,  these  policy  considerations  point  to  the  wisdom  of  en- 
couraging Indian  tribes  to  develop  taxation  schemes  as  a  means  of 
ernmental  support  for  the  tribe.  As  more  and  more  tribes  de- 
vise revenue-raising  techniques,  there  should  be  a  correlative  decrease 
in  dependency  on  Federal  support  for  the  basic  functions  of  Tribal 
-  •  | 

Judi  '  ' — law  enforcement 

Task  force  studies  in  the  area  of  judicial  authority  and  law  enforce- 
ment powers  document  the  experience  of  the  Gila  River  Indian  Com- 
munity in  Arizona.20  The  Gila  River  Community  is  nationally  known 
for  its  progressive  and  effective  judicial  system.  Particularly,  they  are 
known  for  their  experience  in  asserting  and  exercising  tribal  juris 

over  all  matters  of  criminal  offenses  by  non-tribal  members,  in- 
cluding non-Indians.  The  task  force  believes  that  the  Gila  Eiver 
Community  has  demonstrated  that  there  is  nothing  inherently  difficult 
or  abhorrent  in  the  concept  of  Indian  tribes  asserting  jurisdiction  over 
non-Indians  within  the  boundaries  of  the  reservation.  In  order  to  truly 
effectively  maintain  order  within  the  reservation  boundaries,  and  to 
protect  the  rights  of  individuals  residing  within  the  reservation  bound- 
aries, the  tribal  government,  through  its  law  enforcement  personnel, 
must  be  able  to  enforce  laws  on  the  reservation  irrespective  of  the  race 
or  identity  of  an  individual  vioratinof  the  law.  The  Administration, 
particularly  the  Interior  Department,  has  equivocated  on  the  issue 
of  jurisdiction  over  non-Indians  in  the  past  Le^al  authorities  support- 
ing this  exercise  of  elementary  tribal  power  are  summarized  in 
report. 

The  Tribal  Government  Task  Force  has  identified  a  series  of  Federal 
statutes  which  are  inconsistent  with  the  basic  conception  of  tribes  as 
fully-functioning  governments.  These  statutes  include  the  Full  Faith 
and  Credit  Statute,  the  Indian  Civil  Rights  Act  of  1968,  the  Major 
Crimes  Act  of  1885,  the  Assimilative  Crimes  Act.  and  Public  Law 
I     .80. 

the  lack  of  full  faith  and  credit  towards  Indian  tribal  lav: 
I  court  judgments 

The  task  force  commissioned  extensive  field  and  academic  research 
focusing  on  the  problem  created  for  Indian  Tribal  Governments  due  to 
the  lack  of  full  faith  and  credit  accorded  tribal  laws  and  tribal  court 
judgments.  The  attached  studies  document  the  practical  and  legal 
nature  of  problems  resulting  from  the  lack  of  a  requirement  under 
Federal  law  that  state  and  Federal  courts  enforce  and  recognize  tribal 
law  and  court  judgments.31  Although  Felix  Cohen  concluded  in  his 
federal-Indian  law  treatise  that  such  recognition  was  required  bv 
*  ederal  law.  his  analysis  has  not  withstood  the  test  of  time.32  The 

26  Note  27.  Supra. 
*'  Appendix  XI. 

X  3*f<.P?pf  fl^Ji!^11  SPl  a-n2  Cre^  Between  State  and  Tribal  Courts  and  Appendix 
nrMu.™ahty— The  Existxns  Relationship  Between  State  and  Tribal  Courts. 
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courts  have  since  reasoned  that  because  Indian  tribes  were  nor  specif- 
ically referred  to  in  either  the  constitutional  full  faith  and  credit 
clause,  or  in  the  statutory  interpretation  of  full  faith  and  credit  found 
in  28  USC  1738,  the  requirement  does  not  extend  to  tribal  laws.88  As  a 
result,  recognition  and  enforcement  of  tribal  laws  and  court  ju&g- 
nients  is  decided  on  an  individual,  case  by  case  basis.  Some  state  courts 
have  occasionally  accorded  recognition  to  tribal  court  judgments  on  a 
theory  of  judicial  comity,  but  such  recognition  has  been  almost  ex- 
clusively in  the  area  of  domestic  relations.  Since  comity  is  almost 
purely  a  matter  of  judicial  grace,  as  a  practical  matter,  litigating 
parties  can  expect  little  uniformity  and  notice,  when  seeking  enforce- 
ment of  judgments.34 

The  task  force  has  concluded  that  the  resultant  situation  whereby 
the  force  and  effect  of  tribal  and  state  court  orders  and  judgments 
stop  at  the  reservation  boundaries  is  intolerable.  The  injustice  to 
litigating  parties  seeking  deserved  and  legitimate  redress  for  serious 
legal  injustices  as  a  result  of  a  system  of  almost  total  legal  separate- 
ness  cannot  be  allowed  to  continue.  Indian  tribal  governments  can 
never  be  regarded  as  an  integral  element  of  the  total  federal  system 
until  their  laws  and  court  judgments  are  recognized  on  a  par  with 
those  of  the  state  and  Federal  governments,  under  the  principle  of 
full  faith  and  credit.  The  task  force  therefore  concluded  that  there 
are  no  compelling  policy  reasons  why  Indian  tribes  should  not  be  in- 
cluded within  the  scope  of  28  U.S.C.  1738.  Accordingly,  the  task  force 
recommends  appropriate  amendment  of  section  1738  to  include 
Indian  tribes. 

The  task  force  recognizes  that  congressional  extension  of  the  full 
faith  and  credit  requirement  to  include  tribal  courts  must  necessarily 
be  on  a  reciprocal  basis.  That  is.  just  as  state  and  Federal  courts 
should  be  required  under  Federal  law  to  recognize  tribal  law  and 
court  orders,  bilateral  recognition  of  state  judgments  and  laws  should 
also  be  required  of  Tribal  Governments.  The  task  force  lias  found 
that  the  majority  of  Indian  tribes  presently  provide  for  recognition 
and  enforcement  of  state  law.  even  in  the  absence  of  a  binding  re- 
quirement under  Federal  law.  Such  a  practice  is  generally  not  re- 
garded as  onerous  or  a  backdoor  extension  of  state  jurisdiction.  How- 
ever, a  natural  resentment  has  been  occasioned  on  the  pail  of  tribal 
government  officials  when  confronted  with  state  refusal  to  provide 
reciprocal  recognition.  Extensive  analysis  of  the  legal  and  practical 
nature  of  the  problem  is  included  in  the  reports  commissioned  by  the 
task  force,  as  well  as  details  of  implementation  of  the  full  faith  and 
credit  principle  to  include  Indian  Tribal  Governments. 

Indian  Civil  Rights  Act 

In  1068,  Congress,  exercising  its  plenary  authority  over  Indian 
tribes,  enacted  the  Indian  Bill  of  Rights  as  part  of  the  Civil  Rights 
Act.3"'  In  language  copied  from  the  Constitution,  the  Act  enumerated 
specific  rights  not  to  be  abridged  by  Tribal  ( lovermnents.  Amendments 
one  and  four  through  eight  were  incorporated  with  the  following 

**  2S  U.S.C.  A  Section  173S  which  codified  the  full  faith  and  credit  requirements  addi 
"territories  or  possessions  of  the  United  States''  as  well  as  the  states.  For  a  contrary  hold- 
ing see.  Allen  Jim  v.  CIT,  533  P.  2d  751  (1975). 

:!*Note  31,  Supra. 

33  25  U.S.C.  Section  1301  et  seq. 
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variations:  (1)  establishment  of  religion  is  not  prohibited;  (2)  the 
right  to  counsel  is  guaranteed  only  at  the  defendant's  expense ;  and  (3) 
as  a  complement  to  the  statute's  limitation  of  Indian  courts  to  penal- 
ties of  six  months  and  $500.00  fines  for  one  offense,  there  is  no  right  to 
indictment  by  a  grand  jury.  In  addition,  the  tribe  is  prohibited  from 
denying  to  anyone  within  its  jurisdiction,  the  equal  protection  of  the 
law. 

Over  the  past  year,  tribal  leaders  and  judges  have  expressed  con- 
cern over  the  arbitrary  six  month  and  $500.00  ceiling  on  tribal  court 
penalties.86  The  legislative  history  of  the  Indian  Civil  Rights  Act 
reveals  the  drafting  committee's  confusion  between  tribal  courts  and 
Courts  of  Indian  Offenses.  Courts  of  Indian  Offenses  are  adminis- 
trative entities  under  the  supervision  of  the  Department  of  Interior. 
These  administrative  courts  are  viewed  as  educational  devices  for 
tribal  governments,  as  well  as  misdemeanor  courts  for  those  reserva- 
tions where  the  tribe  does  not  wish  to  exercise  their  right  to  establish 
tribal  courts.  The  Code  of  Federal  Regulations  prescribes  the  mis- 
demeanor offenses  subject  to  the  jurisdiction  of  the  Court  of  Indian 
Offenses  and  limits  the  penalties  to  be  imposed  to  no  more  than  six 
months  and  $500.00.  The  drafting  committee  incorporated  this  limi- 
tation on  penalties  into  the  Indian  Civil  Rights  Act  after  confusing 
tribal  courts  with  Courts  of  Indian  Offenses. 

Clearly,  tribal  courts  are  not  the  same  as  Courts  of  Indian  Offenses 
and  there  is  no  natural  reason  for  imposing  similar  restrictions.  The 
task  force  recommends  that  this  limitation  on  the  penalty  power  of 
tribal  courts  be  deleted  from  the  Act,  being  totally  inconsistent  with 
Federal  policy  supporting  the  concept  of  tribal  self-government. 

Major  Crimes  Act 

In  response  to  the  Supreme  Court  decision  in  Ex  Parte  Crow  Dog, 
which  held  that  a  Federal  district  court  did  not  have  jurisdiction  over 
crimes  committed  between  Indians  of  the  same  tribe,  in  1885,  Con- 
gross  enacted  the  Seven  Major  Crimes  Act. 

Specifically,  the  Major  Crimes  Act  was  the  result  of  public  opinion 
expressing  outrage  that  an  Oglala  court  could  find  a  defendant  guilty 
of  murder,  but  only  order  him  to  make  restitution  in  the  form  of 
services  and  property  to  the  victim's  familv.  The  penalty  was  fully 
consistent  with  traditional  tribal  practices,  but  not  considered  severe 
enough  by  the  neighboring  white  settlers. 

The  act  gave  territorial  courts  jurisdiction  over  enumerated  major 
offenses  committed  by  Indians  within  a  territory,  and  £ave  Federal 
courts  jurisdiction  over  such  offenses  committed  by  Indians  on  reser- 
vations within  a  state. 

In  the  original  Act  of  1885.  the  enumerated  offenses  included: 
murder,  manslaughter,  rape,  assault  with  intent  to  kill,  arson,  bur- 
glary, and  larceny,  committed  by  one  Indian  against  another.  Incest, 
assault  with  a  dangerous  weapon,  and  embezzlement  were  added 
later.37  In  all.  there  are  13  major  offenses  which  are  within  the  scope 
of  the  Major  Crimes  Act. 

Since  the  passage  of  the  act,  a  number  of  Federal  court  decisions 
have  held  that  the  intent  of  the  act  was  to  withdraw  tribal  jurisdic- 

2  ;\P^e,2,di,*  I '  Chapter  II,  pp.  19  and  20. 
*  18  U.S.C.  Section  1153  et  seq. 
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tion  over  any  of  the  enumerated  felony  offenses.  Such  a  limitation  on 
the  authority  of  tribal  courts  must,  in  1976,  be  deemed  inconsistent 
with  a  recognized  right  of  self-government.' All  other  units  of  gov- 
ernment—states, counties,  and  municipalities — are  recognized  as  hav- 
ing varying  degrees  of  felony  jurisdiction,  and  it  is  only  logical  to 
presume  that  if  tribal  governments  are  truly  self-governing,  they 
must  be  recognized  as  having  jurisdiction  over  criminal  offenses, 
whether  they  be  of  the  felony  or  misdemeanor  categories. 

The  problem  is  magnified  by  the  fact  that  Federal  law  enforcement 
and  judicial  systems  are  not  adequately  exercising  jurisdiction  over 
these  major  crimes  on  Indian  reservations.38  There  are  repeated  as- 
sertions by  tribal  people  and  tribal  community  leaders  that  Federal 
marshals,  prosecutors,  and  the  FBI  are  very  selective  in  the  manner 
in  which  they  enforce  felony  laws  on  reservations.39  All  too  often,  non- 
Indians  are  not  prosecuted  as  vigorously  as  Indians.40 

There  are  a  number  of  tribal  courts  who  are  quite  capable  of  exer- 
cising this  additional  jurisdictional  responsibility,41  and  at  a  mini- 
mum, tribes  should  be  recognized  to  possess  jurisdiction  over  all 
felony  offenses. 

i  1 88imUative  Crimes  Act 

The  Assimilative  Crimes  Act 42  was  enacted  to  provide  for  the 
punishment  of  offenses  committed  within  or  upon  Federal  enclaves, 
including  Indian  reservations,  where  the  offense  was  not  punishable 
l)v  any  act  of  Congress,  but  which  would  be  punishable  under  state 
law,  if  committed  outside  the  Federal  reservation.  The  Act  was  de- 
signed to  apply  state  law  in  Federal  enclaves  where  there  was  no  pre- 
existing applicable  Federal  statute. 

The  act  is  reasonable  when  applied  to  the  great  majority  of  Fed- 
eral enclaves  such  as  national  parks  and  forests  which  have  no  local 
government,  but  is  clearly  inappropriate  and  unnecessary  when  ap- 
plied to  Indian  reservations  which  possess  sovereign  Tribal  Govern- 
ments. Any  vacuum  in  Federal  law  could  readily  be  rilled  by  tribal 
regulations  and  ordinances.  Moreover,  a  decision  by  the  tribe  not  to 
fill  in  Federal  loopholes  is  no  justification  for  application  of  state  law 
within  the  reservation. 

Because  Indian  reservations  are  included  within  the  provisions  of 
the  act,  State  gambling  ordinances,  licensing  rules,  and  State  hunting 
and  fishing  regulations  may  potentially  be  applied  to  Indian  country. 
This  extension  of  state  jurisdiction  is  clearly  inappropriate  and  com- 
pletely in  conflict  with  the  congressional! y  recognized  jurisdictional 
authority  of  tribal  governments. 

There  is  no  express  language  in  the  Assimilative  Crimes  Act  which 
makes  it  applicable  to  Indian  reservations.  In  addition,  legislative 
history  is  completely  devoid  of  any  congressional  intent  to  apply 
state  criminal  law  or  state  regulatory  rules  to  Indian  reservations. 

In  the  absence  of  any  kind  of  expression  of  congressional  intent, 
it  seems  clear  that  Indian  tribes  should  not  fall  within  the  scope  of 
the  Assimilative  Crimes  Act. 


OT  Appendix  I  :  Chapter  II,  p.  6  and  7 
>»  Note  38.  Supra. 

40  Note  38.  Supra. 

41  Appendix  I ;  Chapter  II,  pp.  6  and 
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Public  Law  83-280 

The  Tribal  Government  Task  Force  is  fully  aware  that  the  Task 
Force  on  State.  Tribal,  and  Federal  Jurisdiction  will  be  addressing 
Public  Law  8&-28G  and  related  jurisdictional  statutes  in  some  detail. 
The  concern  of  this  task  force  is  the  problems  which  have  been 
created  for  tribal  governments  by  this  exercise  of  state  jurisdiction. 

The  Senate  proposal  to  amend  Public  Law  83-280  (S.  2010)  and 
related  statutes,  which  is  now  before  the  Congress,  has  already  wit- 
d  testimony  from  Indian  spokesmen,  Federal  agency  representa- 
tives, and  State  authorities.43  We  would  simply  add  our  task  force 
voice,  emphasizing  the  inappropriateness  of  state  jurisdiction  over 
Indian  tribes,  and  the  need  for  congressional  attention  to  resolve 
what  is  basically  an  inconsistency  and  conflicting  policy  on  the 
part  of  the  Federal  Government  toward  Indian  tribes  and  tribal 
governments. 
lt<  commendations 

The  following  series  of  recommendations  by  the  Tribal  Govern- 
ment Task  Force  is  directed  to  the  provisions  of  existing  statutes 
which  directly  or  indirectly  impose  limits  on  the  self-governing  au- 
thority of  Indian  Tribal  Governments  in  a  manner  which  is  incon- 
sistent with  the  Federal  policy  recognizing  the  right  of  Indian  tribe- 
to  exist  as  independent  political  units  within  the  federal  system. 
Accordingly,  the  Tribal  Government  Task  Force  recommends: 

1.  that  25  U.S.C.  1302  (commonly  known  as  title  II  of  the  1068 
Indian  Civil  Rights  Act)  be  amended  in  the  following  manner:  Sub- 
section 7  shall  read:  "require  excessive  bail,  impose  excessive  fines, 
inflict  cruel  and  unusual  punishment." 

This  proposed  amendment  would  delete  from  section  7,  language  to 
the  effect  that  Indian  Tribal  Government  could  impose  for  conviction 
of  any  offense,  any  penalty  or  provision  greater  than  imprisonment 
for  a  term  of  six  months  or  a  fine  of  $500.00  or  both. 

2.  that  title  18  of  U.S.C.  13  U.S.  Assimilated  Crimes  Act  be 
amended  by  the  following  language  to  be  inserted  at  the  end  of  the 
Act  to  read :  ''above  provisions  should  not  applv  to  anv  Indian  reser- 
vations wherein  the  Indian  tribe  is  exercising  powers  of  self- 
government/' 

The  purpose  of  this  amendment  is  to  eliminate  the  possibility  of 
applying  substantive  state  criminal  laws  to  Indian  reservations  by 
federal  law  enforcement  authorities.  This  recommendation  is  based 
on  a  finding  that  the  purpose  of  the  Assimilative  Crimes  A  ct  was 
snlelv  to  fall  any  possible  jurisdictional  vacuum  caused  bv  the  absence 
ot  Pederal  law  as  applied  to  the  Federal  "enclaves"  as  "defined  in  18 
I  >.l  .  i.  It  is  clear  that  the  intent  of  this  law  was  to  give  authority 
to  federal  law  enforcement  officers  to  applv  the  criminal  laws  of  the 
statj  wherein  the  Federal  enclave  was  located,  but  since  Indian  Tribal 
F?,W  Y  r  ri-htfull-v. <™se  all  jurisdiction  not  pre-empted  bv  the 
tio  of "ItSn 7rnment  *****  ^  boundaries  of  reservations,  applica- 
tion of  state  Jaw  is  clearly  inappropriate. 

iiiwS^S^S  V'?;3  Sh0nM  **  amended  t0  k«t  the  follow- 
i^lan^ge  at  the  end  of  the  existing  statute :  "Xotwithstanding  the 

w- Hiring,  before  the   Subcommittee  on   Indian  Affair,  on   S.   2010,   part  2,  May  i-5. 
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exercise  of  jurisdiction  over  any  of  the  above  named  offenses  by  the 
Federal  Government,  any  Indian  tribe  shall  be  recognized  to  possess 
concurrent  jurisdiction  insofar  as  any  similar  offense  may  have  been 
defined  under  tribal  law.  In  the  event  of  an  assertion  of  criminal  juris- 
diction by  any  Indian  tribe  over  any  felony-grade  offense  as  defined 
under  Federal  law,  any  defedant  shall  have  an  automatic  right  of 
appeal  to  the  appropriate  Federal  district  court." 

4.  thai  18  l.S.C.  11()1  and  28  U.S.C.  1361  (Public  Law  83-280) 
be  amended  to  give  Indian  tribes  retrocession  authority  as  proposed 
in  Senate  bill  S.  2010,  94th  Congress,  1st  Session,  June  25,  1JJ75. 

5.  that  28  U.S..C.  1738  be  amended  to  insert  the  following  language 
after  the  word  "Territorial",  in  the  title  of  the  statute:  "and  Tribal"; 
after  the  word  "Territory",  in  the  first  paragraph:  "Indian  Tribe"; 
after  the  word  "Territory"  in  the  last  line  of  first  paragraph:  "In- 
dian Tribe";  after  the  word  "Territory",  in  paragraph  two:  "Indian 
Tribe";  after  the  word  "Territory"/ in  paragraph  three:  "Indian 
Tribe". 

The  purpose  of  tins  amendment  is  to  place  Indian  tribes  on  the  same 
footing  as  states  and  territories  with  respect  to  the  applications  of 
full  faith  and  credit  principles,  thereby  eliminating  the  serious  injus- 
tices and  jurisdictional  dilemmas  discussed  in  chapter  II  of  the  Task 
Force  Report  and  Appendiced  Studies. 
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Chapter  III 

FEDERAL  RESPONSIBILITY  TO  PROVIDE  SUPPORT 
FOR  THE  FUNCTIONS  OF  TRIBAL  GOVERNMENT 

In  the  course  of  the  Tribal  Government  Task  Force's  year-long 
investigative  effort,  approximately  63  da}rs  were  spent  in  the  field 
visiting  twenty-one1  different  reservations:  over  thirty  tribes2  re- 
sponded to  a  comprehensive  forty -one  page  survey  of  Tribal  Govern- 
ment;  and  over  TO  tribes  3  presented  testimony  on  Tribal  Government 
issues  in  hearings  and  roundtables  held  throughout  Indian  country. 

One  of  the  overriding  issues  which  surfaced  and  resurfaced  through- 
out the  year-long  study  was  the  critical  lack  of  financial  resources 
needed  to  adequately  support  the  basic  activities  of  the  tribal  govern- 
ment. It  is  undoubtedly  no  surprise  to  the  Commission  or  Congress 
that  adequate  financing  is  a  major  concern  to  Indian  tribes,  but  our 
primary  focus  is  not  so  much  on  the  adequacy  of  general  Bureau 
programs,  but  rather  on  the  ability  of  tribes  to  finance  their  tribal 
government  either  through  independent  tribal  revenue  or  Federal 
programs. 

Specifically,  the  task  force  has  been  concerned  with  the  ability  of 
tribal  governments  to  finance  : 

1.  a  full-time  salaried  tribal  chairman; 

2.  an  adequately  compensated  tribal  council ; 
-).  a  tribal  attorney; 

4.  a  tribal  administrator;  and 

5.  needed  technical  assistance. 

These  positions  or  functions  have  been  identified  by  many  tribes  as 
critical  to  the  successful  exercise  of  tribal  sovereignty.  They  are  con- 
sidered to  be  the  "fundamentals"  of  Tribal  Government  and  without 
(he  presence  or  availability  of  these  positions  or  functions,  the  full 
exercise  of  tribal  sovereignty,  self-government  and  self-determination 
will  never  be  realized.  Clearly,  a  Federal  recognition  and  reaffirmation 
of  the  inherent  right  of  tribal  self-government  is  a  crucial  first  step 
in  strengthening  tribal  governments,  but  without  the  ability  of  tribal 
governments  to  adequately  finance  these  elementary  functions,  con- 
cepts of  self-government  and  self-determination  will  have  little  mean- 
ing or  impact. 

This  chapter  will  address  the  availability  of  tribal  ineome  to  finance 
the  "fundamentals"  of  Tribal  Government;  the  inherent  problems 
which  result  from  insufficient  finances;  and  the  Federal  response  to 
this  critical  problem.  Specifically,  the  ability  of  the  self-determina- 
tion Grants  Program  to  remedy  the  lack  of  tribal  income  to  finance 
1  ribal  jrovernments  will  be  discussed. 


1  Appendix  XVIII :  Task  Force  Field  Consultant  Reports. 

-  Appendix  XIX  :  Tribal  Government  Surveys. 

3  The  Task  Force  participated  in  hearings  held  in  :  San  Marcos.  California  :  Aberdeen, 
Smith  Dakota ;  Missoula,  Montana  ;  Oklahoma  City  and  Muskogee,  Oklahoma  ;  and  Phoenix, 
Arizona. 
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Financing  Tribal  Government 

In  1972.  the  General  Accounting  Office  (GAO)  attempted  to  meas- 
ure the  degree  of  dependency  of  the  White  Mountain  Apache  Tribe 
on  Federal  funds.4  They  discovered  that  Federal  funds  accounted 
for  81  percent  of  all  reservation  expenditures;  state  and  local  funds, 
12  percent;  and  tribal  funds,  7  percent.  Approximately  19.4  million 
dollars  were  spent  by  the  Federal,  state  and  Tribal  Governments  on 
primarily  service-oriented  programs  such  as :  education,  health,  hous- 
ing, social  and  community  services,  business  development,  and  employ- 
ment placement  and  training.  Xo  Federal  or  state  funds  were  made 
available  to  finance  the  fundamental  functions  of  government  outlined 
above.  Independent  task  force  investigations  indicate  that  tribal  in- 
come finances  the  tribal  chairman,  council  and  tribal  attorney.  Ap- 
proximately one-half  of  the  law  and  order  budget  was  financed  with 
tribal  funds.  Unfortunately,  task  force  research  indicates  that  a 
great  number  of  tribes  cannot  finance  their  own  tribal  government 
operations. 

The  Task  Force  on  Economic  Development  made  an  attempt  to 
assess  the  potential  for  financial  independence  among  thirty-two 5 
reservations  by  comparing  Tribal  Government  expenditures  for  1975 
with  tribal  disposal  income  from  all  tribal  resources  for  1975.°  They 
found  that  37.5  percent  of  the  surveyed  tribes  were  unable  to  pay  their 
normal  government  operating  expenses.  Necessarily,  they  were  de- 
pendent on  the  Federal  Government  to  provide  funds  for  development 
and  for  services.  Of  these  governments,  four  have  physical  resource 
bases  so  inadequate  that  without  Federal  assistance  it  is  difficult  to 
imagine  them  ever  being  able  to  finance  their  tribal  governments.  Of 
the  thirty-two  tribes,  28.1  percent  barely  had  sufficient  tribal  income 
to  cover  their  annual  administrative  expenditures. 

The  results  of  the  Tribal  Government  Task  Force  survev  were  even 
grimmer. 

Tribal  Chairman 

In  a  survey  of  fifty-two  (52)  tribes7  (excluding  Alaska)  one-half 
ot  the  tribes  surveyed  indicated  their  tribal  chairman  was  not  salaried, 
lhose  same  tribes  indicated  their  chairmen  could  onlv  devote  part- 
time  attention  to  his  or  her  Tribal  Government  because  of  a  lack  of 
tribal  income  to  support  a  full-time  chairman.  For  manv  tribes,  if 
tribal  income  is  insufficient  or  unavailable  to  salary  a  tribal  chairman, 
the  tribe  is  often  unable  to  salary  any  other  position  within  the  tribal 
government.  Thus,  many  tribes  have  no  full-time  salaried  emplovees 
and  the  burden  of  operating  a  government  rests  squarely  on  the 
shoulders  of  an  unpaid,  part-time  tribal  chairman. 

Although  most  unsalaried  chairmen  indicated  that  thev  eould  onlv 
devote  a  limited  amount  of  time  to  tribal  government  afrairs,  it  was 
not  uncommon  for  a   chairman  to  spend  every  available  free  moment 

thJ^^^ff^J^^rS^S^  "Better  Overall  Planning  Needed  to  Improve 
A ii trust :  12 1975  g  Mountain  Apaches  of  Arizona."  General  Accounting  Office, 

•T^ba?*^  and  ran/e,In  Population  from  84  to  8.410. 

Instance*    tribal  e™enRPsP™™  ZTt  ^*7  x™\  alWays  met  from   tribal  income-   In   manv 

n^w4S  the  Trlbal  Q&retZ 

testKnA^  -port  interviews,   nuestionnaires   and 
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on  tribal  business.  A  typical  situation  was  described  by  a  chairman  of 
a  Mission  Band  in  Southern  California  : 

It  is  practically  full  time  right  now.  Well,  I  get  off  about  fire  o'clock  In  the 
evening  every  night  Four  or  live  nights  a  week  we  have  meetings  <>n  different 
types  of  business  programs.  And,  sometimes,  Saturday  and  Sunday. 

An  unsalaried  Western  Oklahoma  chairman  indicated  that  he  had 
people  who  spent  25-30  hours  a  week  working  for  the  tribal  govern- 
ment without  any  compensation.9 

The  importance  of  a  full-time  tribal  chairman  cannot  be  overempha- 
sized. Even  where  funds  are  available  to  hire  an  administrator,  situa- 
tions arise  which  require  the  immediate  attention  of  the  elected  tribal 
leader.  Communications  and  negotiations  with  the  BIA,  jurisdictional 
confrontations  with  state  and  local  governments — all  require  the  atten- 
tion of  someone  in  a  leadership  position.  In  fact,  71.4  percent  of  those 
tribes  whose  chairman  was  part-time  indicated  that  having  a  part-time 
chairman  adversely  affected  the  operations  of  their  Tribal  Government, 
The  absence  of  a  full-time  chairman  clearly  hinders  the  efficient  oper- 
ations of  government  just  as  a  part-time  governor  or  mayor  would 
limit  the  effectiveness  of  a  state  or  city  government.  In  fact,  for  tribal 
governments,  the  negative  effect  is  even  greater  because  of  the  general 
absence  of  any  other  salaried  tribal  employees.  Further,  Tribal  Gov- 
ernments generally  operate  in  a  "crisis-like"  atmosphere.  Federal  pro- 
gram applications  often  reach  tribal  offices  only  days  before  the  dead- 
lines for  submission.  All  other  normal  governmental  activities  must 
cease  and  proposal  packages  prepared.  If  a  resolution  from  the  tribal 
council  is  needed,  a  special  council  meeting  must  be  called.  The  con- 
struction of  a  reservation  home  may  have  just  been  "redtagged"  for 
violation  of  a  local  zoning  ordinance  or  a  confrontation  with  state  or 
county  law  enforcement  officers  over  the  arrest  of  a  non -Indian  on  res- 
ervation lands.  These  kinds  of  "crisis"  situations  require  immediate 
responses.  Without  a  full-time  tribal  leader  who  is  able  to  react,  a 
beneficial  federal  program  may  be  lost.  More  importantly,  federally 
recognized  powers  of  self-government  become  meaningless  in  the  ab- 
sence of  a  government  to  exercise  such  powers. 

Tribal  council 

Task  force  research  indicated  that  an  even  greater  number  of  tribes 
were  unable  to  salary  their  tribal  council  than  those  who  were  able  to 
salary  their  tribal  chairman.  Three-fourths  of  the  tribes  were  unable 
to  salary  full-time  tribal  councils.  Over  35  percent  of  the  tribal  councils 
received  no  compensation  of  any  kind. 

The  inability  to  adequately  finance  council  members  was  considered 
by  many  tribes  to  be  a  major  stumbling  block  in  the  efficient  operation 
of  Tribal  Governments.10  A  Northern  Montana  tribe  complained  of 
the  inability  to  complete  the  revision  of  a  very  outdated  law  and  order 
code  simply  because  council  members  were  unable  to  devote  more  than 
a  few  hours  a  month  to  council  business.11 

The  Sisseton-Wahpeton  Sioux  Tribe  of  South  Dakota  felt  that 
many  policy  decisions  appropriately  belonging  within  the  authority 
and  responsibility  of  the  council  were  being  made  by  the  administrative 

8  See.  Southern  California  Transcript,  Vol.  I.  p.  61. 
•Appendix  XVIII :  Cheyenne-Arapaho  Field  Report 

10  Appendix  I :  Chapter  III,  pp.  26-29. 

11  Appendix  XVIII ;  Rocky  Boy's  Field  Report  I 
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staff,  because  the  council  was  not  available  a  sufficient  amount  of  the 
time.12  Even  tribes  who  were  able  to  compensate  their  council  members 
complained  that  compensation  was  so  inadequate  that  the  tribal  gov- 
ernment experienced  difficulty  in  attracting  interested  and  capable 
individuals  to  work  in  the  tribal  government. 

Like  any  government,  the  absence  of  a  fully-participating  council 
to  act  as  a  check  on  the  activities  of  the  executive,  creates  at  least  the 
potential  for  abuse  of  authority.  The  power  vacuum  created  by  an 
inactive  council  forces  the  executive  or  tribal  chairman  to  assume  the 
responsiblities  and  authority  of  the  council  without  a  delegation  of 
authority.  Practically,  the  absence  of  a  tribal  council  may  slow  down 
the  tribal  government  machinery,  or  even  worse,  halt  it  altogether. 

Tribal  attorney 

As  important  as  the  tribal  chairman  and  council  are  to  the  effective 
operations  of  tribal  government,  so  too  is  the  availability  of  a  tribal 
attorney.  Tribes  are  engulfed  in  a  maze  of  Federal  treaties,  statutes, 
and  regulations.  Many  are  engaged  in  litigation  with  the  states  and 
Federal  government  over  tribal  sovereignty,  jurisdiction,  water  rights, 
etc.13  Without  the  availability  of  legal  counsel  not  only  is  the  effective- 
ness of  tribal  government  hampered,  but  the  potential  for  narrowing 
or  usurping  of  tribal  rights  of  self-government. 

The  need  for  full-time  legal  counsel  was  considered  by  many  tribes 
to  be  of  critical  importance.  Over  40  percent  of  the  surveyed  tribes 
have  no  full-time  counsel.  Even  tribes  who  retain  full-time  counsel 
complained  that  it  was  often  not  sufficient  to  meet  their  day-to-day 
legal  needs.  Though  they  may  have  sufficient  income  to  employ  an 
attorney,  tribes  felt  income  was  often  inadequate  to  afford  badly 
needed  technical  legal  kinds  of  assistance  such  as  that  needed  in  the 
drafting  of  tribal  ordinances.  Legal  advice  is  not  readily  available  to 
many  tribal  governments. 

The  Uintah  and  Ouray  Tribe  of  Utah  indicated  that  even  though 
they  employed  legal  counsel,  the  high  cost  of  litigation  prevented 
them  from  engaging  in  litigation  over  a  number  of  issues  involving 
their  tribal  sovereignty.  The  tribe  applied  for  a  state  liquor  license 
in  order  to  improve  the  operations  of  a  tribal  resort  rather  than  risk 
a  state-initiated  lawsuit  over  the  tribe's  exemption  from  state  liquor 
licensing  requirements.14 

This  scenario  was  found  throughout  Indian  country.15  Tribes  com- 
plained bitterly  that  the  Federal  Government  often  sits  silently  while 
the  tribe  is  left  to  fight  its  own  legal  battles.  The  Department  of 
Revenue  of  the  State  of  Montana  has  taken  the  legal  position  that 
a  tribe  is  a  "local  association"  which  only  has  those  powers  expressly 
granted  to  it  pursuant  to  Federal  treaties  or  legislation.  The  chief  tax 
counsel  rejected  any  notion  that  Indian  tribes  possess  any  inherent 
rights  or  powers  of  self-government.16  Consequently,  the  State  of 
Montana  is  engaged  in  litigation  with  Indian  tribes  or  their  members 
over  the  application  of  the  following  kinds  of  state  taxes :  personal 
income  and  property  tax :  oil  and  gas  net  producers  tax ;  oil  producer's 
lieense  tax ;  natural  gas  extraction  tax :  and  inheritance  tax. 


»  AppPTulix  XVTTI  :  Sissoton-Wahpeton  Field  Report. 
"Apnonrtlx  T:  Phnptprll.  n   34 

\\  ftT)re^llx„XVrn  :  Uintah  and  Ouray  Field  Report. 
'"■  Sr.r.  Missoula  Transcript,  pp.  12  and  13 
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The  Department  of  Revenue  indicated  that  Montana  had  recently 
adopted  a  gross  proceeds  statute  for  the  taxation  of  coal  whereby  the 
contract  sales  price  determines  the  tax  on  the  coal.  Much  of  Montana's 
coal  lies  within  the  exterior  boundaries  of  reservations  in  South- 
eastern Montana,  specifically  the  ( 'row  and  Northern  Cheyenne  Res- 
ervations. The  state  tax  counsel  stated  that  if  at  ><>me  future  time  a 
coal  producer  was  extracting  coal  within  reservation  boundaries,  the 
state  would  undoubtedly  attempt  to  apply  its  coal  tax  over  the  pro- 
duction of  that  operation. 

The  financial  burden  which  accompanies  litigation  of  this  kind  is 
considerable.  The  Aqua  Galiente  Band  of  Mission  Indians  estimated 
that  they  have  spent  over  $250,000  in  legal  fees  litigating  with  the 
City  of  Palm  Springs  over  their  exclusive  right  to  zone  tribal  lands.17 
Tt  is  an  incredible  drain  on  already  limited  amounts  of  available 
tribal  income.  The  effect  of  protracted  litigation  is  the  diversion  of 
tribal  income  away  from  other  critically  needed  tribal  governmental 
functions.  If  the  trustee  will  not  actively  protect  tribal  resources  and 
sovereignty,  then  at  a  minimum.  Federal  funds  should  be  made  avail- 
able so  that  tribes  are  capable  of  engaging  their  own  legal  counsel 
and  protecting  their  own  sovereignty. 

Oilier  critical  nerd* 

Task  force  research  further  pointed  out  not  only  a  pressing  need 
for  full-time  tribal  administrators.^  but  for  training  and  technical 
assistance.  Priority  areas  for  training  included:  accounting,  financial 
management,  general  administration,  law  enforcement,  resource  de- 
velopment, and  business  management.10 

Over  75  percent  of  the  tribes  have  no  on-going  program  to  train 
newly  elected  tribal  officials  in  the  operations  of  tribal  government.20 
Without  a  system  for  institutionalizing  and  teaching  the  information 
out-going  elected  officials  have  absorbed  during  their  tenure  in  office, 
stable,  smoothly  operating  tribal  governments  are  extremely  difficult 
to  maintain. 

Adequate  financing  of  Tribal  Governments  is  as  critical  an  issue 
for  tribes  as  the  reaffirmation  by  Congress  of  their  inherent  rights 
of  self-government.  Until  the  passage  of  the  Indian  Self-Determina- 
tion Act.  there  have  been  very  few  available  Federal  programs  de- 
signed to  strengthen  Tribal  Governments.21  Though  it  is  too  soon  to 
adequately  evaluate  the  act  in  its  entirety,  it  is  possible  to  analyze 
its  potential  for  remedying  the  financial  needs  of  tribal  government-. 

Indian  Self-Detenmnaizon  Act 

On  January  4.  107.~,  the  03rd  Cov^w^  passed  Public  Law  9&-63£, 
the  Indian  Self-Determination  and  Educational  Assistance  Act.  It 
was  the  combination  of  almost  10  years  of  effort  to  set  a  new  direc- 
tion for  Federal-Indian  policy.  This  new  direction  provides  for  full 
participation  of  Indian  tribes  in  programs  and  services  conducted  by 
the  Federal  Government  without  in  any  way  altering  the  special  trust 
responsibility  owed  Indian  tribes. 

17  Sep.  Southern  California  Transcript ;  Vol.  II.  p.  54 

"  Appendix  I :  Chapter  III.  p.  29. 

19  Appendix  T  j  Chapter  III.  pp.  80-36 

80  Appendix  I ;  Chapter  III.  pp.  28.  34-35. 
t   ?«Th«  T/^?al    ,;overnmpnt   Development   Projrram   was   replaced   bv   Section   104  of  the 
Indian  Self-Determination  Act  (P.L.  93-638). 
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There  are  four  primary  sections  of  title  I  of  the  Self -Determina- 
tion Act.  The  first  is  contracting  and  directs  the  Secretary  of  the  In- 
terior to  enter  into  contracts  with  tribal  organizations  for  the 
planning,  conduct  or  administration  of  programs  the  Secretary  is  au- 
thorized to  administer  for  the  benefit  of  Indian  people.22  The  second 
is  referred  to  as  "capacity  building"  and  authorizes  the  BIA  to  award 
grants  to  tribal  governments  for  the  strengthening  of  tribal  govern- 
ments, among  other  purposes.23  The  third  allows  tribes  to  plan  or 
design  any  Bureau  program,  excluding  any  trust  resource  programs.24 
Finally,  the  act  makes  available  three  personnel  tools  that  permit 
tribes  and  tribal  organizations  to  acquire  the  services  of  Federal  em- 
ployees. These  tools  are:  (1)  the  direct  hiring  of  present  employees 
of  the  Bureau  of  Indian  Affairs.25  (25  U.S.C.  48.  which  permits 
tribes  to  direct  activities  of  Bureau  employees;  and  (3)  the  Intergov- 
ernmental Personnel  Act.20  which  allows  tribes  to  secure  the  temporary 
services  of  Federal  employees  to  assist  the  tribe. 

The  focus  of  the  Tribal  Government  task  force  is  on  section 
104(a)  of  the  Act.  the  Self -Determination  Grants  Program.  The  im- 
portance of  this  program  is  that  it  is  directed  at  the  strengthening 
and  improvement  of  tribal  government.  It  replaces  the  Tribal  Gov- 
ernment Development  Program  (TGDP)  and  is  in  effect  the  only 
significant  Federal  program  which  provides  grants  to  tribal  govern- 
ments and  for  tribal  governmental  purposes. 

Section  104(a)  provides  that  self-determination  grants  may  be  made 
for  the  following  purposes:  (1)  Strengthening  and  improving  tribal 
governments:  (2)  planning,  training,  evaluation  or  other  activities 
designed  to  improve  the  capacity  of  Indian  tribes  to  contract:  (3) 
acquisition  of  land  in  connection  with  contracting  or  strengthening 
acquisition  of  land:  and  (4)  planning,  designing  and  evaluating 
Federal  programs  which  serve  Indian  tribes. 

Strengthening  Tribal  Governments 

The  broadest  purpose  for  which  self-determination  grants  may  be 
awarded  is  the  strengthening  or  improvement  of  Tribal  Government. 
As  outlined  in  the  Bureau's  procedural  guidelines  for  self-determi- 
nation grants  program.27  the  basic  criteria  for  Bureau  approval  of 
the  grant  application  is  that  the  application  demonstrate  "a  direct 
and  reasonable  relationship  between  the  applicant's  proposal  and 
purposes  of  the  Self-Determination  Grants  Program  as  set  out  in  the 
act  and  regulations."  Part  272  of  the  Self-Determination  Regulations 
lists  six  examples  of  strengthening  and  improving  tribal  government. 
They  are;  H)  Developing  the  capacity  of  the  executive,  legislative 
and  judicial  branches  of  Tribal  Government  in  areas  such  as  admin- 
istration of  planning,  financial  management  or  merit  personnel  sys- 
tems: (2)  improvement  of  tribally-funded  programs  or  activities: 
(•>)  development,  construction,  improvement,  maintenance,  preserva- 
tion or  operations  of  tribal  facilities  or  resources:  (4)  training  of 
tribal  officials  and  employees  in  areas  relating  to  the  planning,  con- 

:  B^iJSffceTWgss  oi2p-L- 638 :  25  <** 271-12- 

!<  2.r,  CFR  272  07      '■     w^*  ***•*« 
■28  CFR  275.8  (*a)  (2). 

2  EihlWt  705  'M  °f  P,L-  638  :  84  Stat-  1909- 
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ducting,  administration  of  tribal  programs;  (5)  designing  and  im- 
plementation of  new  Tribal  Government  operations;  and  (0) 
development  of  policy  making,  legislative  and  judicial  skills. 

It  is  the  responsibility  of  the  tribal  governing  body  to  establish 
that  such  a  grant  will  improve  the  tribe's  governing  capabilities. 
From  this  reading,  it  would  appeal'  that  if  the  tribe  did  not  have  a 
salaried  chairman  or  did  not  employ  legal  counsel  that  such  posi- 
tions could  he  financed  through  the  grant  program  since  the  presence 
of  a  full-time  chairman  or  legal  counsel  clearly  has  the  potential  for 
"improving  the  tribe's  governing  capacity"  which  in  turn  has  the 
effect  of  strengthening  that  Tribal  Government. 

Though  such  a  reading  appears  reasonable,  the  procedural  guide- 
lines narrow  the  broad  purposes  of  the  Self-Determination  Grant 
Program.  Part  2,  entitled  Standards  for  Selecting  Items  of  Cost. 
lists  allowable  costs,  costs  allowable  with  the  approval  of  the  Bureau, 
and  unallowable  costs.  Salaries  and  expenses  of  tribal  government 
officers  are  considered  to  be  a  cost  of  "general"  tribal  government  and 
are  unallowable  unless  they  are  a  direct  result  of  the  tribal  officers' 
services  to  the  grant  program.-5  In  other  words,  if  a  tribe  submits  a 
grant  application  to  revise  the  tribal  constitution  and  bylaws  to  de- 
fine more  precisely  the  powers  and  responsibilities  of  its  tribal  officials 
and  branches  of  tribal  government,  the  tribal  chairman  could  only  be 
compensated  for  services  related  to  revising  the  constitution  and  by- 
laws. Even  this  cost  would  only  be  allowable  subject  to  advance  agree- 
ment and  approval  of  the  Bureau. 

For  the  same  grant  proposal  to  revise  the  tribal  constitution  and 
bylaws,  services  of  an  attorney  to  draft  new  provisions  or  advise  the 
tribe  of  possible  amendments  would  be  allowable.  Yet.  the  self-deter- 
mination grant  could  not  be  used  to  employ  legal  counsel  to  represent 
the  tribe  on  all  legal  issues  affecting  the  tribal  government.  Specifi- 
cally prohibited  are  legal  expenses  for  the  prosecution  of  claims 
against  the  Federal  Government.29 

The  procedural  guidelines  make  the  distinction  between  a  "specific" 
program  for  improving  the  tribe's  governing  capacity  and  "general" 
co<ts  of  tribal  government.  A  fallacy  of  this  distinction  is  that  many 
tribes  simply  rannot  finance  general  costs  of  tribal  government.  If  all 
tribes  had  sufficient  tribal  income  to  at  least  be  able  to  adequately  sal- 
ary their  chairman,  council  and  tribal  attorney,  then  the  restrictions  on 
compensating  tribal  officers  and  employing  legal  counsel  are  more 
understandable.  But  many  tribes  do  not  have  salaried  chairmen  or 
employ  legal  counsel.  Even  tribes  who  indicated  they  salarv  their 
chairman  or  counsel  complained  that  it  was  insufficient  to  allow  for 
maximum  participation  in  Tribal  Government  affairs. 

One  example  of  the  kind  of  project  which  is  consistent  with  the  act 
and  its  regulations  is  the  improvement  of  the  tribal  judicial  branch  so 
that  it  is  able  to  exercise  the  full  range  of  judicial  powers.  Clearly, 
there  are  a  number  of  ways  in  which  a  grant  application  such  as  this 
could  be  used.  Training  of  tribal  court  judges  on  rules  of  evidence,  case 
law  and  procedural  motion^  would  be  appropriate,  or  the  purchasing 
or  books  necessary  for  a  tribal  law  library.  But  could  the  self-deter- 

"  Note  27.  Surra. 
"Note  27.  Supra. 
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mmation  errant  be  used  to  salary  the  tribal  judge?  The  ability  of  a 
tribe  to  adequately  compensate  its  tribal  judges  is  undoubtedly  crucial 
to  improving  and  Upgrading  the  tribal  court,  yet  under  the  grant 
guidelines,  the  compensation  of  a  tribal  judge  appears  unallowable  or 
at  best,  unclear.  Certainly,  training  of  tribal  judges  is  badly  needed  and 
desired  by  many  tribes.  But  if  the  salary  of  a  tribal  judge  is  inadequate, 
how  do  tribes  attract  and  retain  willing  and  qualified  candidates? 
Again,  for  tribes  who  haye  sufficient  tribal  income  to  salary  these  basic 
and  key  tribal  positions,  the  limitations  or  restrictions  on  costs  are 
reasonable.  But  for  the  many  tribes  who  are  not  able  to  deyelop  their 
income  capabilities  or  who  simply  haye  no  potential  income,  the  limi- 
tations are  burdensome  and  oppressive.  There  are  simply  not  many 
Federal  programs  available  to  tribes  which  are  flexible  enough  to  allow 
thorn  to  finance  basic  tribal  government  positions. 

Public  Law  93-6S8 

On  June  16.  1976.  the  Commissioner  of  Indian  Affairs  notified  all 
area  directors  that  Congress  had  approyed  and  the  President  had 
signed  the  fiscal  year  1976  Self-Determination  Grant  Supplement  in 
the  amount  of  S7.250.000.30  In  determining  the  field  allocations  to 
tribes  under  the  Self-Determination  Grant  Program,  the  majority  of 
the  appropriated  funds  are  to  be  distributed  on  the  basis  of  formula 
which  utilizes  a  declining  per  capita  share  based  on  the  population 
of  each  eligible  tribe.  In  a  memorandum  to  all  area  directors,  the 
Commissioner  of  Indian  Affairs  explained  the  formula  as  follow-  : 

Population :                                                                                                           C°s*  factor 

1st  2.000 $50 

Xext  2.000 40 

Xext  2.000 30 

Xext   2.000 30 

Xext   2.000 20 

Xext  2.000 10 

All  over  10,000 3 

The  population  figures  used  to  calculate  fund  distribution  by  form- 
ula must  be  in  accordance  with  Exhibit  1  OMB  Circular  A-46  revised. 
The  Office  of  Management  and  Budget  (OMB)  issued  Exhibit  1  as  an 
amendment  to  Circular  A-46  on  June  6. 1975  "to  assure  use  of  standard 
data  on  total  population  for  all  Federal  programs  which  make  use  of 
total  population  data  in  the  distribution  of  Federal  benefits."  The  cir- 
cular specifies  that  the  most  current  Census  Bureau  estimates  are  to  be 
used.  Any  exception  must  be  justified  to  OMB  and  approved  by  them. 
Thus,  because  there  are  no  current  census  figures  for  Indian  popula- 
tion beyond  1070  any  exceptions  must  be  approyed  by  OMB. 

The  definition  of  population  required  by  OMB  is  as  follows:  (1) 
for  tribes  eligible  for  general  reyenue  sharing  the  latest  revenue 
sharing  population  figures;  (2)  for  tribes  not  eligible  for  general 
Que  sharing  an  equiyalent  population  is  used;  and  (3)  for  Okla- 
homa, the  census  figure  for  Indians  belonging  to  that  particular  tribe 
in  the  former  reservation  area  if  larger  than  the  revenue  sharing  pop- 
ulation. The  population  figures  for  revenue  sharing  fund  distribution 
are  based  on  the  number  of  persons  under  the  jurisdiction  of  the  gov- 

80  Exhibit  S  ;  Commissioner's  Memorandum  of  June  16,  1976. 
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eminent  and  receiving  substantial  governmental  services.31  For  In- 
dian tribes,  the  figures  are  U.S.  Census  estimates  of  (1)  all  resident 
Indians  within  the  reservation  boundaries  whether  living  on  trust 
land  or  not:  and  (2)  Indians  residing  on  trust  land  pertaining  to  the 
tribe  and  adjacent  to  the  reservation.  Trust  land  is  defined  as  tribal, 
individual  or  public  domain  trust  land  which  is  held  for  members  of 
that  tribe. 

Serious  objections  to  this  criteria  have  been  raised  by  the  tribes 
because  of  the  discrepancy  between  their  eligible  population  under 
Public  Law  638  and  the  service  population  recognized  by  other  Bureau 
programs.  One  rationale  given  by  OMB  for  including  only  Indians 
residing  on  trust  land  adjacent  to  the  reservation  was  some  govern- 
mental unit,  other  than  the  tribe,  would  be  providing  governmental 
services  to  Indians  residing  on  non-trust  lands  outside  the  exterior 
boundaries  of  the  reservation.  This  is  clearly  an  erroneous  assumption 
on  the  part  of  OMB.  Many  Indians  reside  off  the  reservation  but  retain 
their  traditional  ties.  With  the  shortage  of  adequate  housing  and  the 
high  rate  of  unemployment  found  on  reservations,  Indians  must  seek 
housing  and  employment  opportunities  elsewhere.  Yet,  many  are  still 
eligible  for  and  receive  services  from  the  tribe.  If  one  of  the  major 
purposes  of  the  Self- Determination  Grant  Program  is  to  increase 
tribal  ability  to  contract  programs  and  if  off-reservation  Indian  mem- 
bers are  eligible  to  receive  the  benefits  of  those  programs,  then  it  is 
only  fair  and  equitable  to  include  those  persons  in  determining  alloca- 
tion of  Public  Law  638  grants.32  Though  there  is  an  appeals  process 
winch  allows  the  tribe  to  contest  the  assigned  population  figure,  no 
objection  can  be  based  on  the  definitions  and  criteria  outlined  by  the 
Office  of  General  Revenue  Sharing.  The  inequity  of  the  population 
criteria  is  further  exemplified  by  examining  the  computed  "638" 
population  figure.33 

Commissioner  Thompson,  in  a  memorandum  to  all  area  directors, 
recognized  the  tribal  concern  over  the  criteria  used  for  determining 
the  population  figures.34  Without  specifying  a  plan,  the  Commissioner 
expressed  his  confidence  that  the  fiscal  year  1977  allocations  would  be 
made  in  a  way  as  to  provide  assistance  to  tribes  which  find  themselves 
underfunded  in  relation  to  their  service  population. 

Twenty-six  tribes  35  are  listed  as  having  zero  population  figures — 
therefore,  they  will  receive  no  money  under  the  formula  distribution 
system.  For  some  of  these  tribes,  it  is  understandable.  Captain  Grande, 
for  example,  is  a  former  reservation  of  a  Digueno  Mission  Band.  The 
band  eventually  split  up  and  two  new  reservations  were  established. 
Barona  and  Viejas  (  Baron  Long).  Both  reservations  own  the  Captain 
Grande  Reservation  although  no  one  presently  resides  there,  and  there 
is  no  tribal  government. 

A  number  of  those  excluded  tribes,  such  as  the  Orleans  Karok  and 
Saulte  St.  Marie  Chippewa,  either  have  no  land  base  or  no  one  resides 
within  the  boundaries  of  the  reservation.   Because  the  population 

»  Kxhibit  9  ;  Bureau  of  Indian  Affair*  criteria  for  performance  of  substantial  governmen- 
tal functions. 

«  See,  Exhibit  9  ;  for  examples  of  discrepancy  between  tribal  service  population  figures 
and  population  figure  determined  for  ffrant  programs 

■  Exhibit  10  :  "G38"  Grant  Formula  Distribution  for  FY  197G. 
«  Note  .SO.  Supra. 

■  See,  Exhibit  11 ;  for  a  list  of  the  excluded  tribes. 
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criteria  used  requires  a  reservation  population,  these  tribes  will  not 
receive  self-determination  errant  money,  although  they  are  eligible  to 
contract  under  sections  102  and  103  of  the  act.  There  is  no  rationale 
for  excluding  tribes  who  have  no  reservation  or  no  reservation  popula- 
tion. Oklahoma  tribes  are  included  within  the  grant  program  although 
they  have  little  or  no  land  base.  There  is  a  presumption  that  Oklahoma 
tribes  perform  Tribal  Governental  functions  and  provide  services  to 
their  members.  The  same  presumption  should  be  extended  to  any  and 
all  tribes  who  have  a  service  population  whether  or  not  they  have  a 
land  base  or  reservation  population. 

Contracting — tribal  perspective 

As  mentioned  in  the  beginning  of  this  chapter,  no  attempt  will  be 
made  to  analyze  contracting  under  the  Self -Determination  Act  because 
it  is  such  a  new  program.  But,  during  our  hearings,  roundtable  discus- 
sions, and  field  visits  to  reservations  throughout  Indian  country,  a 
number  of  fears  and  concerns  were  raised  by  tribal  leaders  over  con- 
tracting. Some  of  these  fears  and  concerns  must  be  addressed  before 
tribes  take  full  advantage  of  the  provisions  of  the  Act. 

A  great  number  of  tribes  have  indicated  their  fear  that  the  Self- 
Determination  Act  is  nothing  more  than  a  termination  piece  of  legisla- 
tion. Part  of  this  fear,  no  doubt,  stems  from  vivid  memories  of  the 
Indian  policy  of  the  1950's.  Many  tribes  are  simply  fearful  that 
termination  may  one  day  again  become  the  policy  of  the  Federal  Gov- 
ernment. Although  section  3(b)  of  the  Declaration  of  Policy  reaffirms 
Congress'  commitment  to  the  unique  relationship  with  and  responsi- 
bility to  Indian  people,  tribes  are  either  not  aware  of  that  congres- 
sional declaration  or  simply  remain  skeptical.  The  Bureau  has  been  of 
little  assistance  in  trying  to  clarify  any  of  these  tribal  fears.  Through- 
out our  investigative  work,  tribes  have  complained  that  they  do  not 
understand  the  act  and  that  Bureau  employees  either  have  not  ex- 
plained it  or  do  not  understand  the  act  themselves.  As  a  result,  a 
number  of  tribes  are  afraid  to  contract  for  fear  that  once  they  do,  the 
local  agency  will  dwindle  in  size  or  completely  disappear.  Further, 
tribes  are  concerned  that  the  Bureau  will  not  be  strong  advocates  for 
Indian  budget  requests  because  Bureau  employees,  who  may  be  re- 
placed by  tribal  employees,  will  no  longer  have  a  vested  interest  in 
seeking  those  funds.  Thus,  funding  for  contracted  programs  will  dry 
up.  The  Creek  Tribe,  concerned  about  protecting  themselves  against 
termination,  indicated  plans  to  only  ''selectively ''contract  Bureau  pro- 
grams to  avoid  having  the  local  agency  disappear.36 

Maintenance  of  effort 

Directly  related  to  a  fear  of  termination  is  a  tribal  concern  that 
once  a  program  is  contracted  there  are  no  assurances  that  funding  will 
be  maintained  at  the  same  or  a  higher  level  the  following  year. 

Contracting  is  not  a  new  concept.  A  number  of  tribeVhave  been 
contracting  Bureau  programs  for  several  years.  Some  tribes  that  have 
experienced  contracting  complained  of  diminishing  Bureau  funding. 
requiring  increasing  amounts  of  tribal  income  to  supplement  the  pro- 
gram in  order  to  maintain  a  constant  level  of  services  to  tribal 
members. 


Appendix  XVIII  ;  Creek  Field  Report. 


51 

The  Mojave  Apache  Community  on  the  Fort  McDowell  Reserva- 
tion recently  turned  back  to  the  Bureau  its  law  and  order  program 
after  having  contracted  it  for  over  four  years.  Their  funding  level 
increased  only  slightly  over  that  four-year  period,  and  the  tribe  simply 
did  not  have  enough  money  to  maintain  their  vehicles  or  recruit  quali- 
fied officers.  After  turning  the  program  back  to  the  BIA.  last  July  the 
funding  increased  50  percent,  from  $22,000  to  approximately  S44.000.37 
Fort  McDowell  is  now  contemplating  re-contracting  the  program  with 
the  hope  that  it  will  be  funded  at  its  present  level. 

If  the  Self-Determination  Act  is  going  to  be  successfully  imple- 
mented, tribes  need  a  guarantee  of  a  maintenance  of  effort  on  the  part 
of  the  Bureau.  If  situations  like  Fort  McDowell  persist,  the  Congress 
can  be  assured  the  Self-Determination  Act  will  not  be  widely  utilized 
by  the  Indian  community. 

1UA  support  of  Tribal  Government 

Just  as  inadequate  funding  of  programs  can  undermine  well- 
intended  acts  of  Congress,  so  can  the  individuals  called  upon  to  imple- 
ment those  acts.  Testimony  received  over  this  past  year  indicates  that 
a  great  many  tribes  are  dissatisfied  with  the  kinds  of  support  they  have 
received  from  the  Bureau,  whether  at  the  agency,  area  or  central  office 
level.38  Part  of  the  dissatisfaction  stems  from  the  attitude  of  some, 
clearly  not  all.  Bureau  employees  who  use  their  positions  and  authority 
as  a  threat  against  tribal  actions  they  do  not  approve  of.  The  ability  of 
a  superintendent  to  disapprove  a  tribal  resolution  ordinance  can  seri- 
ously disrupt  the  functioning  of  Tribal  Government. 

Although  there  has  been  a  Tribal  Operations  Division  (now  Tribal 
Government  Division)  within  the  BIA  since  at  least  the  passage  of 
the  Indian  Reorganization  Act  in  1034.  there  has  never  been  an  etfort 
by  that  office  to  provide  the  kinds  of  Tribal  Government  assistance  so 
badly  needed  and  requested  by  tribes.39 

Tribal  operations  appears  to  be  limited  to  maintaining  up-to-date 
constitutions  and  bylaws  and  tribal  enrollment.  What  tribal  govern- 
ments are  in  need  of  is  assistance  in  the  drafting  of  law  and  order 
codes,  zoning  ordinances,  implied  current  statutes.  This  kind  of  as- 
sistance is  simply  not  readily  available  through  any  divisions  within 
the  BIA.  The  Bureau  needs  to  re-adjust  its  objectives  to  be  able  to 
respond  to  the  Tribal  Governments  of  197G. 

Recommendations 

1.  A  large  number  of  tribes  do  not  have  sufficient  tribal  income  to 
support  the  most  basic  functions  of  Tribal  Government.  At  minimum, 
tribal  governments  must  have  the  ability  to  salary  a  full-time  chair- 
man, adequately  compensate  tribal  council  members,  and  employ  lesral 
counsel.  There  are  presently  no  adequate  Federal  programs  which  allow 
tribes  to  support  these  basic  functions  and  positions  of  government. 
The  Self-Determination  Grants  Program  lias  the  potential  to  remedy 
;  the  problem  of  poorly  financed  tribal  governments.  Salarying  of  a 
tribal  chairman,  tribal  council,  tribal  attorney,  or  any  other^tribal 

57  See.  Southwest  Transcript  :  Vol.  II,  p.  217. 
^Appendix  I:  Chapter?  I  and  III  (cenerallv). 

39  Appendix  XVI:  Bureau  of  Indian  Affairs  Support  for  the  Functions  of  Tribil  Govern- 
ment—Case Study  of  the  Pine  Ridpe  Reservation.  govern 
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official  should  be  considered  a  legitimate  "capacity  building"  purpose 
be  Self-Detennination  Grants  Program. 
•i.  If  a  population  formula  is  to  be  used  for  the  distribution  of  Fed- 
eral funds,  a  tribe's  service  population  should  include  those  members 
who  off  the  reservation  whether  or  not  on  fee  or  trust  land,  if 

they  are  otherwise  eligible  to  receive  the  benefits  or  services  of  tribally 
administered  programs.  The  criteria  the  Office  of  General  Revenue 
Sharing  utilizes  to  determine  Indian  population  estimates,  should  be 
amended  to  include  tribal  members  residing  on  or  near  the  reserva- 
tion whether  or  not  on  trust  land  and  otherwise  eligible  for  tribally 
administered  program.-. 

ho  have  functioning  Tribal  Governments,  although  they 
have  no  reservation  residents,  should  be  eligible  to  receive  a  self-de- 
termination grant. 
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Chapter  IV 

STATUS  OF  TRIBAL  GOVERNMENT  AND  FEDERAL 
DOMESTIC  ASSISTANCE  PROGRAMS 

In  1976,  the  Federal  Government  will  expend  50.7  billion  dollars 
in  Federal  grants  to  state  and  local  governments  for  Federal  domes- 
tic assistance  programs,  or  22  percent  of  budget  outlays  for  domestic 
civil  purposes.1 

In  the  Summary  Findings  of  A  Study  of  Federal  Indian  Domestic 
Assistance  Programs  conducted  by  the  National  Council  on  Indian 
Opportunity,  Office  of  the  Vice  President,  it  is  stated : 

"There  are  basic  misunderstandings,  inaccurate  information,  and 
lack  of  awareness  and  knowledge  on  the  political  status  of  federally 
recognized  Indian  tribes  in  respect  to  U.S.  Federal  Government-Tribe 
treaty  relationship,  tribal  status  as  units  of  government,  and  tribal 
status  in  respect  to  an  OMB  (Office  of  Management  and  Budget)  ex- 
clusion from  A-95  requirements  for  state  clearances  on  Federal  grants, 
all  of  which  prejudice  and  constrain  federally  recognized  tribes  in 
competing  for  Federal  assistance  program  dollars."  2 

In  this  chapter  of  the  report,  the  Tribal  Government  Task  Force 
has  analyzed  the  status  of  tribal  governments  in  the  massive  delivery 
system  of  Federal  domestic  assistance  programs.  In  our  analysis,  we 
draw  from  several  studies  of  the  Federal  domestic  assistance  delivery 
system,  testimony  given  in  Congressional  hearings,  and  surveys  of  64 
federally-recognized  tribal  governments  now  receiving  services  from 
at  least  one  Federal  program. 

Our  findings  consistently  show  that  in  the  delivery  of  Federal  do- 
mestic assistance  programs,  tribal  governments  are  not  treated  as 
governments  for  the  direct  access  to  Federal  programs  comparable  to 
state  and  local  units  of  government. 

Because  tribal  governments  are  governments,  the  Task  Force  calls 
for  the  recognition  in  Federal  policy  of  tribal  governments  as  equiv- 
alent to  state  governments  for  purposes  of  direct  access  to  Federal 
domestic  assistance  programs.  Any  statute  less  than  this  simply  cannot 
be  reconciled  with  the  basic  Federal-Tribal  relationship,  and  would 
be  tantamount  to  a  repudiation  of  tribes  as  governments. 

A.   Relationship  of  Tribal   Governments  to   Federal  Agencies 

The  relationship  of  tribal  governments  to  the  55  agencies  of  the  Fed- 
eral Government  begins  with  the  yearly  receipt  of  the  Catalog  of  Fed- 
eral Domestic  Assistance  Programs  from  the  Executive  Office  of  the 

1  Federal  Aid  to  State  and  Loc^  Governments.  Special  Analysis,  Office  of  Management 
ind  Budget,  and  Federal  Domestic  Assistance  Catalog. 

2  A  Study  of  Federal  Indian  Domestic  Assistance  Programs  ;  National  Council  on  Indian 
opportunity,  Office  of  the  Vice  President ;  February,  1974  ;  Summary  Findings, 
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[dent  Office  of  Management  and  Budget.  States  and  other  units 
of  l<»<:t]  government  receive  this  catalog  too,  however,  for  these  gov- 
ernments, there  are  special,  well-staffed  offices  designated  to  go  through. 
the  catalog's  1,000  plus  pages  (1975  catalog)  and  whose  responsibility 
it  is  to  determine  which  of  the  some  1.030  Federal  programs  are  ap- 
plicable and  for  which  that  government  is  eligible. 

A  recent  Government  Accounting  Office  report  stated : 

The  Federal  government  has  no  single  source  of  reliable  and  complete  informa- 
tion on  the  type  and  availability  of  Federal  assistance  programs  for  state  and 
governments.  Because  of  the  proliferation  of  such  programs,  state  and  local 
governments  have  devoted  considerable  time  and  effort  to  identifying,  keeping 
informed  of,  and  availing  themselves  of  Federal  assistance.  Despite  these  efforts, 
many  state  and  local  officials  do  not  learn  of  available  Federal  assistance  or  learn 
of  it  too  late  to  apply. 

The  Government  Accounting  Office  report  goes  on  to  say  that  to 
keep  abreast  of  changes  in  the  Federal  programs,  many  cities  and 
states  maintain  representatives  in  Washington  to  rely  on  private  con- 
sultants, often  at  a  considerable  expense;  and  there  is  still  no  assurance 
that  all  sources  have  been  explored. 

The  process  for  Tribal  Governments  is  a  much  simpler  one.  To  begi 
with,  a  recent  study  has  shown  that  Indian  tribal  governments  or 
tribally-chartercd  organizations  are  eligible  for  direct  services  froi 
only  389  of  the  598  programs  analyzed.3  The  study  was  undertaken  t 
identify  tribal  government  eligibility  for  Federal  programs  becaus 
the  catalog  frequently  fails  to  specify  whether  the  eligible  popula- 
tions of  governments,  organizations,  or  individuals  includes  triba1 
governments  or  tribally-chartered  organizations.  Oftentimes,  a  trib 
may  not  learn  that  it  is  ineligible  for  a  particular  Federal  program 
until  after  the  long,  time-consuming  and  complex  process  of  grant 
application  has  been  completed  and  the  materials  have  been  forwarded 
to  the  agency  concerned.  Only  in  the  rejection  process,  does  the  tribe 
become  aware  that  services  provided  by  the  program  applied  for,  are 
not  directly  available  to  Indian  people. 

The  absence  of  a  well-financed  bureaucracy  to  deal  with  the  complex 
Federal  bureaucracy  allows  for  a  simpler  process — the  tribal  govern- 
ment does  not  isolate  those  programs  for  which  it  is  eligible  and  proceed 
with  the  grant  application  process,  because  the  tribal  government 
simply  cannot  know  wherein  lie  the  statutory  barriers  to  tribal  par- 
ticipation in  Federal  domestic  assistance  programs. 

An  earlier  study,  the  Federal  Indian  Domestic  Assistance  Programs 
fFTDAP)  Study,  identified  78  Federal  programs  in  which  tribal  gov- 
ernments were  participating,  out  of  600  Federal  programs  studied. 
This  finding  pointed  to  the  fact  that  the  mere  dissemination  of  the 
Catalog  to  all  federally-recognized  tribes  was  an  insufficient  effort  to 
inform  tribal  governments  of  the  Federal  programs  and  services  that 
were  potentially  available  to  them.  Although"'  the  responsibility  for 
informing  tribes  of  the  availabilitv  of  Federal  programs  was  tradi- 
tionally that  of  the  Bureau  of  Indian  Affairs,  the  results  of  the  FIDAF 
study  showed  this  informational  need  was  not  being  fulfilled. 

These  findings  were  confirmed  by  the  feedback  received  from  Indiai 
tribes  when  a  major  effort  was  begun  in  1972  to  improve  the  delivers 
of  services  to  state  and  local  governments  and  to  the  general  public 
known  as  the  President's  Federal  Assistance  Review  (FAR)  program 
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In  response  to  the  problems  which  surfaced  as  a  result  of  the  FAR 
program,  a  study  of  delivery  of  Federal  programs  and  services  to  all 
federally  recognized  tribal  governments  was  undertaken  by  agree- 
ment of  the  Secretary  of  Interior  and  the  Associate  Director  of  the 
Office  of  Management  and  Budget.  The  study,  Inter-agency  Staff 
Study  Report  of  Federal  Field  Organization  for  Indian  Programs, 
was  originally  intended  to  be  only  a  reconnaissance  study,  but  as  the 
study  evolved,  sufficient  material  was  developed  to  support  specific 
action  recommendation-. 

Statement  of  the  problem  involved  in  the  delivery  of  Federal  pro- 
grams to  tribal  governments  and  tribal  ly-chartered  organizations  was 
detailed  in  the  Summary  of  Findings  of  the  Inter-agency  Stall'  Study 
Report  of  Federal  Field  Organization  for  Indian  Programs.  It  stated, 
"The  Federal  Government,  viewed  from  an  Indian  tribe,  can  best  be 
described  as  a  maze  of  confusion,  contradiction,  inconsistency  and 
fragmentation.  The  problems  of  state  and  local  government,  in  relating 
to  Federal  programs,  were  the  basis  for  the  President's  directives 
of  March  initiating  the  FAR  program.  These  problems  are  multiplied 
for  Indian  tribes  by  the  history  of  change  in  the  Federal  policies 
towards  Indians,  by  special  organizational  arrangements  for  handling 
Indian  programs,  and  by  the  lack  of  knowledge  and  understanding  of 
Indian  tribes  on  the  part  of  Federal  program  officials.  This  has 
resulted  in  many  Federal  actions  which  are  interpreted  as  deliberately 
detrimental  to  Indian  progress.  Progress  in  developing  program 
improvements  under  the  FAR  program  has  produced  actions  that  are 
frequently  not  applicable  to  Indians,  apparently  through  oversight  or 
lack  of  knowledge.  Regional  councils  and  their  emerging  coordination 
role  were  virtually  unknown  to  Indian  tribes,  and  Councils  had  shown 
little  interest  in  Indian  problems,  in  spite  of  the  President's  statement 
in  his  1970  Indian  Message  that  'The  First  Americans — the  Indians — 
are  the  most  deprived  and  most  isolated  minority  group  in  our  Nation. 
On  virtually  every  scale  of  measurement — employment,  income,  edu- 
cation, heaitH — the  condition  of  the  Indian  people  ranks  at  the 
bottom.'  There  is  no  organized,  usable  body  of  knowledge  accessible 
to  Indian  tribes  as  to  Federal  programs  that  are  available  to  them. 
When  information  is  made  available,  they  find  that  the  instructions 
and  guidelines  were  developed  on  a  nationwide  basis  for  use  by  state 
and  local  governments.  Consequently,  the  tribes  are  frequently  required 
to  organize  themselves  differently,  work  through  undesirable  channels, 
and  sometimes  give  up  control  of  a  tribal  function  in  order  to  partici- 
pate in  specific  programs.  The  net  result  today  is  that  Indian  tribes, 
when  considering  the  changes  underway  or  planned  for  the  Federal 
systems  under  the  FAR  program  in  the  light  of  their  past  experience, 
are  forced  to  conclude  that  they  have  much  to  lo<e  and  little  to  gain."  4 

The  relationship  of  Tribal  Governments  to  the  agencies  of  the  Fed- 
eral Government  is  characterized  by  a  pervasive  lack  of  awareness  and 
understanding  on  the  part  of  all  parties  concerned.  The  tribal  govern- 
ment is  uninformed  of  the  Federal  programs  available  to  it.  and  ill- 
equipped  financially  and  administratively  to  pursue  Federal  grants 
for  domestic  assistance  on  a  competitive  basis  with  state  and  local 
governments.  The  Federal  agencies,  in  turn,  have  failed  to  acknowl- 

*  Intpr-Airency    Staff    Study    Report    Federal   Field    Organization   for   Indian   Programs, 
pp.  4-6,  Summary  Findings. 
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treaties,  Federal  policy,  and  court  decisions  which  have  clearly 
Wished  tiie  independent  political  status  of  tribal  governments, 
ion  of  tribal  governments  as  eligible  for  direct  access  to  all 
rant  Federal  domestic  assistance  programs  is  the  only  Federal 
policy  logically  consistent  with  the  basic  policy  upon  which  the  Fed- 
eral-Indian relationship  is  based.  The  practice  of  Federal  administra- 
tive agencies  in  either  ignoring  Indian  tribes,  or  forcing  them  through 
state  agencies  for  funding,  is  a  classic  example  of  what  Kenneth  Davis 
perceives  as  the  worst  abuse  of  Federal  discretionary  power — subvert- 
ing the  intent  of  Congress.5 

B.  Accessibility  to  Federal  Programs  axd  Services 

On  June  30,  1976,  Circular  A-85  of  the  Office  of  Management  and 
Budget  was  revised  to  provide  tribal  governments  with  the  same  op- 
portunity to  participate  in  the  preparation  of  Federal  regulations  as  is 
provided  to  state  and  local  governments. 

Circular  A-85  provides  : 

That  the  chief  executives  of  State  and  local  governments  (and  tribal  govern- 
s  i  will  be  given  a  reasonable  opportunity  to  comment  on  major  proposed 
tl  rules,  regulations,  standards,  procedures  and  guidelines  (hereafter  called 
regulations),  major  interagency  agreements  concerning  program  operations  and 
major  organizational  changes,  any  of  which  have  a  significant  and  nationwide 
effect  on  State  and  local  (and  tribal)  governments. 

Hopefully,  the  revision  of  Circular  A-85  will  for  the  first  time  ex- 
pand the  participants  involved  in  the  decision-making  level  of  the 
Federal  domestic  assistance  delivery  system  to  include  tribal  govern- 
ments. Attempts  to  enhance  the  accessibility  of  tribal  governments 
to  any  part  of  the  Federal  service  delivery  system  in  the  past  have  been 
discouraging. 

.V  workable  approach  to  overcome  the  lack  of  awareness  of  available 
programs,  and  to  improve  the  delivery  of  services  to  tribal  govern- 
ments and  its  success,  is  described  below. 

In  the  Summary  of  Recommendations  of  the  1972  Inter-agency  Staff 
Study  Report  of  Federal  Field  Organization  for  Indian  Programs, 
the  study  staff  recommended  that  "Regional  Councils  should  give  a 
high  priority  to  Indian  problems  by  developing  their  Indian  Task 
Forces  and  encouraging  interagency  coordination  at  the  program 
level."  6  The  Indian  Task  Forces  within  each  Regional  Council  were  to 
be  composed  of  representatives  from  each  Federal  agency  delivering 
ices  to  Indian  tribes,  with  the  designation  of  a  lead  agency  to  act 
as  liaison  with  the  tribal  governments  in  that  region.  It  was  the  re- 
sponsibility of  the  Regional  Council  Indian  Task  Forces  to  coordi- 
nate with  the  Bureau  of  Indian  Affairs  in  the  effort  to  inform  tribes  of 
the  Federal  programs  and  services  available  to  them,  and  to  facilitate 
the  delivery  of  services  to  tribal  governments. 

In  an  attempt  to  assure  the  realization  of  these  goals  set  forth  for 
the  Regional  Councils,  a  memorandum  was  issued  by  the  Office  of 
Management  and  Budget  to  the  Regional  Council  Chairmen  on  March 
15,  1972,  concerning  Indian  reservation  development.  The  memoran- 
dum informed  the  Regional  Council  Chairmen  of  a  new  thrust  pro- 

reMonary  Justice,"  Kenneth  Davis,  Louisiana  State  University  Press. 
0  Inter-A^ency    Staff    Study   Report   Federal  Field   Organizations  for  Indian  Programs, 
p.   «,  Summary  of  Recommendations. 
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gram  announced  by  the  Secretary  of  Interior  and  the  Commissioner  of 
Indian  Affairs  to"  be  called  the  Reservation  Acceleration  Program 
(RAP).  The  memorandum  suggested  that  the  Federal  Regional  Coun- 
cils provide  "guidance  and  technical  assistance  to  tribes  on  regulations, 

standards,  criteria,  or  other  requirements  of  the  member  agencies,  and 
consider  how  existing  and  available  funds  within  each  program  area 
can  be  better  related  to  tribal  priorities."  7 

The  Reservation  Acceleration  Program  was  begun  in  January,  1972, 
and  was  to  involve  12  tribes  chosen  from  the  35  tribes  participating  in 
the  Economic  Development  Administration's  Selected  Indian  Reserva- 
tion Program.  Under  RAP,  a  tribe  would  develop  a  comprehensive 
plan  with  an  associated  projected  budget  for  the  implementation  of  the 
plan.  The  plan  would  then  be  reviewed  by  the  BIA  Agency  office,  the 
BIA  Area  office,  and  again  in  Washington.  At  each  of  these  levels, 
negotiations  with  the  tribe  would  occur  to  determine  the  manner  in 
which  adjustments  in  the  BIA  budget  at  each  level  might  better  re- 
spond to  tribal  priorities  outlined  in  the  RAP  plan. 

Following  this  procedure,  the  tribe  would  submit  its  RAP  plan  to 
the  Federal  Regional  Council  where  representatives  from  each  agency 
would  work  with  the  tribe  and  the  BIA  Area  Director  acting  as  liai- 
son, to  assist  tribes  in  the  review  of  RAP  plans,  in  developing  applica- 
tions for  financial  assistance  from  Federal  agencies,  and  to  continue  to 
provide  technical  assistance  to  tribes  and  support  in  follow-up  on 
pending  assistance  applications.  The  goals  to  be  fulfilled  by  the  Fed- 
eral Regional  Councils  in  their  participation  in  the  Reservation  Accel- 
eration Program  were  outlined  in  a  memorandum  of  June.  1972,  from 
the  Office  of  Management  and  Budget  to  the  Federal  Regional 
Councils. 

Goals 

m  1.  To  render  support  to  the  Reservation  Acceleration  Program,  spe- 
cifically by  providing  counsel  and  suggestions  on  how  the  tribes  might 
achieve  RAP  objectives. 

2.  To  initiate  procedures  to  enable  the  FRC  (Federal  Regional 
Council)  to  maintain  contact  with  RAP  reservations. 

3.  To  assist  the  Department  of  Interior  in  monitoring  the  impact.8 
The  development  of  comprehensive  tribal  plans  and  the  coordination 

with  the  Federal  Regional  Councils  under  the  Intergovernmental  Co- 
operation Act  of  1968,  enabled  tribal  governments  to  participate  in  and 
directly  impact  the  improvement  of  delivery  of  Federal  programs  and 
services  for  the  first  time. 

The  Reservation  Acceleration  Program  failed.  The  responsibility  for 
the  failure  of  what  could  have  been  a  great  step  forward  for  tribal 
governments  lay  mainly  with  the  inability  of  the  Bureau  of  Indian 
Aifairs  to  implement  the  program.  An  interview  with  an  officer  of  the 
Intergovernmental  Relations  and  Regional  Operations  Division  of  the 
Office  of  Management  and  Budget  revealed  the  following  causes  of  the 
Reservation  Acceleration  Program  failure  : 

1.  BIA  mismanagement. — The  Bureau  of  Indian  Affairs  announced 
the  Reservation  Acceleration  Program  without  prior  notification  to 

7  Memorandum  from  Office  of  Manageemnt  and  Budget  to  Regional  Council  Chairmen  ; 
Mf.roh  15,  1972  ;  Frank  C  Carlucci.  Chairman,  Under  Secretaries  Group  for  Regional 
Operation?. 

8  Memorandum  from  Office  of  Management  and  Budget  to  Regional  Councils  ;  June  27, 
1972  ;   Suggested  further  guidance  for  FRC  involvements  in  the  RAP  program. 
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the  Regional  Councils  or  the  tribes  selected  for  the  pilot  project.  Pro- 
cedures for  implementation  were  not  well  thought-out  prior  to  the 
notification  to  the  tribes  and  Regional  Councils. 

2.  BIA  budget— -It  was  determined  that  the  Bureau  could  not  shift 
between  line  items  in  the  Bureau  budget  without  the  approval  of  the 
Secretary  of  Interior  and  the  Office  of  Management  and  Budget.  The 
BIA  could  not  adjust  its  budget  at  the  Agency,  Area,  and  Federal 
levels  specified  in  the  negotiation  process  of  the  RAP  plan  to  reflect 
tribally-established  priorities.  Negotiations  thus  failed  in  the  initial 

fore  the  Federal  agencies  of  the  Regional  Council  ever  got 
involved. 

3.  Reservation  Acceleration  Program  was  not  well  thought-out. — 
Federal  grant  programs  had  already  been  allocated  for  the  upcoming 

ir.  Member  agencies  of  the  Federal  Regional  Councils  could 
not  offer  any  assurance  to  tribes  that  funds  would  be  available  in  the 
following  fiscal  year  as  funds  had  not  yet  been  appropriated.9 

The  concept  embodied  in  the  Reservation  Acceleration  Program,  of 
allowing  tribal  governments  to  have  direct,  face-to- face  access  to  the 
Federal  agencies  represented  at  the  Regional  Council,  seemed  to  be  an 
enlightened  one.  Indeed,  in  the  survey  of  Tribal  Governments  and  pub- 
lic hearings  conducted  by  the  Task  Force,  both  tribes  and  agency  repre- 
sentatives expressed  a  preference  for  this  kind  of  direct  interaction.10 
Clearly,  when  members  of  the  tribal  government  and  representatives 
of  the  Federal  agencies  sit  down  at  the  same  table,  cultrual  differences 
and  bureaucratic  complexities  can  enter  an  arena  which  enhances 
mutual  understanding  and  meaningful  communication. 

C.  Barriers  to  Tribal  Participation  in  Federal  Programs 

The  most  insurmountable  barriers  to  tribal  participation  in  Federal 
programs  are  statutory  barriers.  These  barriers  lie  in  the  authorizing 
legislation  of  each  Federal  program  and  are  the  most  difficult  to  amend 
for  tribal  government  eligibility  in  the  direct  service  population.  A 
Study  of  Statutory  Barriers  to  Tribal  Participation  in  Federal  Do- 
mestic Assistance  Programs  has  been  recently  released,  a  summary  of 
which  is  illustrated  in  Figure  One.  Each  table  represents  the  status  of 
tribal  governments  in  relation  to  the  programs  offered  under  each 
agency  and  Department.  Programs  enumerated  under  Table  1,  are 
those  Federal  programs  in  which  state  government,  local  government, 
another  type  of  program  applicant,  or  multi-tiered  system  receives 
funding  from  a  Federal  agency,  and  there  is  no  apparent  barrier  in 
the  statute  which  might  prevent  an  Indian  Tribal  Government  or  trib- 
ally  chartered  organization  from  dealing  directly  with  the  Federal 
agency  on  the  same  basis.  Table  2  represents  those  Federal  programs  in 
which  Indian  Tribal  Governments  or  organizations  are  apparently  eli- 
\  stance,  but  some  form  of  state  involvement  is  required  by 
the  statute  in  the  form  of  governor's  sign-off,  compliance  with  a  state 
plan  or  other  arrangement  Table  3  indicates  those  Federal  programs 
in  which  an  Indian  Tribal  Government,  triballv-chartered  public  or 
private  organization  appears  to  be  ineligible  under  the  terms  of  the 

v   with    Sydney   Freeman,   Intergovernmental   Relations  and   Regional   Opera- 
tioni  Division,  Office  of  Management  and  Budget,  July  9,  1976. 
10  Appendix  I ;  Chapter  IV. 
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statute.  Example?  of  this  include  a  requirement  that  an  organization 
comply  with  Bfeate  law.  hold  a  state  chain  r.  or  be  an  or^an  of  state 
raiment  The  numbers  in  parentheses  after  each  agency  indicate 
the  number  of  Federal  programs  offered  by  each  agency.11 


FIGURE  1 


Table  1       Table  2      Table  3    Eligible  for- 


U.S.  Department  of  Agriculture: 

Agricultural  Research  Service  (1) (1) 1  out  of  1. 

Animal  and  Plant  Health  Inspection  Service  (3) (1) (1)  1  out  of  3. 

Agricultural  Stabilization  and  Conservation  Service  (13)... (1) 1  out  of  3. 

Commodity  Exchange  Authority  (1) 0  out  of  1. 

Agricultural  Marketing  Service  (5) _ (1)  0  out  of  5. 

Cooperative  State  Research  Service  (4) 1  1  2  2  out  of  4. 

Economic  Research  Service  (1). 0  out  of  1. 

Farmer  Cooperative  Service  (1).. 1  1  out  of  1. 

Farmers  Home  Administration  (21) 9  2  1  11  out  of  21. 

Federal  Crop  Insurance  Corporation  (1) 0  out  of  1. 

Extension  Service  (1) - 1  Do. 

Food  and  Nutrition  Service  (8) 7  1  7  out  of  8. 

Forest  Service  (10) 3 8  3  out  of  10-11. 

National  Agricultural  Library  (1) 0  out  of  1. 

Office  of  Communication  (1) Do. 

Packers  and  Stockyards  Administration  (1) Do. 

Rural  Electrification  Administra  ion  (3) ._  3  0  out  of  3. 

Soil  Conservation  Service  (8).. * 1  2  1  out  of  8. 

Statistical  Reporting  Service  (1) 0  out  of  1. 


Total 17  11  20    28  out  of  85. 


Department  of  Commerce: 

Bureau  of  Census  (7) 4 4  out  of  7. 

Domestic  and  International  Business  Administration  (6) 4 4  out  of  6. 

Economic  Development  Administration  (10) 6  11    7  out  of  10. 

National  Oceanic  and  Anmospheric  Administration  (15)... 5  2  5    7  out  of  15. 

Maritime  Administrate  (10) 2  ._ 1    2  out  of  10. 

National  Bureau  of  Standards  (6) 3 1    3  out  of  6. 

National  Technical  Information  Service  (1) 1  1  out  of  1. 

Office  of  Minority  Business  Enterprise  (1) 1  Do. 

Patent  and  Trademark  Office  (1) 0  out  of  1. 

U.S.  Travel  Service  (1). 1  1  out  of  1. 


Total 27  3  8    27  out  of  58. 


(Department  of  Defense: 

Defense  Supply  Agency  (1) 1  1  out  of  1. 

Department  of  Army,  Office  of  Chief  of  Engineers  (11)...     3 8  3  out  of  11. 

Defense  Civil  Preparedness  Agency  (15) 3  5  5  8  out  of  16. 

Department  of  Army,  National  Guard  Bureau  (1) 1  0  out  of  1. 

U.S.  Soldiers'  and  Airmen's  Home  (1) Do. 

Office  of  AssistantSecretary  (Installations  and  Logistics) (1) 1  Do. 

Secretaries  of  Military  Departments  (1)... 1  Do. 


Total 9  5  14    14  out  of  32. 


Department  of  Health,  Education  and  Welfare: 

Public  Health  Service  (92) 74  8  10  82  out  of  92. 

Office  of  Education  (105) 56  5  27  61  out  of  105. 

National  Institute  of  Education  (1) 1 lout  of  1. 

Office  of  the  Secretary  (20) 7  9  5  16  out  of  20. 

Social  &  Rehabilitation  Service  (9) 1  7  lout  of  9. 

Social  Security  Administration  (8).. 0  out  of  8. 

Public  Health  Service  II  (42) 42 42  out  of  42. 


Total. 1800  23  49    203  out  of  277. 


Department  of  Housing  and  Urban  Development: 

Federal  Insurance  Administration  (4) 1  0  out  of  4. 

Housing  Production  and  Mortgage  Credit  FHA  (46) 16  2  1  18  out  cf  46. 

Community  Plann.ng  and  Development  (7) 5  11  6  out  of  7. 

Office  of  Equal  Opportunity  in  Housing  (1) 0  out  of  1. 

Office  of  Policy  Development  &  Research  (10) 1  1  out  of  1. 

Housing  Management  (1) 1  Do. 

Federal  Disaster  Assistance  Administration  (2) 1  1  lout  of  2. 


Total. 23  4  4    27  out  of  62. 


11  Study  of  Statutory  P.arriers  to  Tribal  Participation  in  Federal  Domestic  Assistance 
Programs,  American  Indian  Law  Center  for  Native  American  Technical  Assistance  Corpo- 
ration. 
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FIGURE  1— Continued 


Table  1 

Table  2 

Table  3    Eligible  for- 

Department  of  Interior: 

34  out  of  34. 

8  . 
2  . 
2  . 

3    8  out  of  13. 

Bureau  of  Mines  (2) -- -- 

i"_ 

2  out  o*2. 

1  2  out  of  3. 
1  out  of  2. 

3    0  out  of  4. 

3    7  out  of  12. 

3  1  out  of  5. 
1  out  of  1. 

Bureau  of  Reclamation  (4) 

U.S.  Fish  anri  Wildlife  Service  (2) 

'. 7 "" 

1  . 

National  Pa-k  Service  (11).. - -- 

Office  of  Water  Research  and  Technology  (4) 

6  . 
1  . 

2    6  out  of  11. 
2    1  out  of  4. 

Total 

29 

l 

17    30  out  of  91. 

Department  of  Justice: 

4  . 
1  . 
1  . 

5  . 

"_ ii~" 

4" 

1  . 

1    4  out  of  5. 

Civil  Rights  Division  CI).. 

Community  Relat;ons  Service  (1) 

Federal  Bureau  of  Investigation  (6) 

Irrigation  and  Naturalization  Service  (1)__ 

Law  Enforcement  Assistance  Administration 

1  out  of  7. 

1  out  of  1. 

5  out  of  6. 

0  out  of  1. 

1    14  out  of  15. 

Bureau  of  Prisons  (1)       

lout  of  1. 

Total 

21 

5 

2    26  out  of  3*. 

Department  of  Labor: 

Bureau  of  Labor  Statistics  (5) -        

5  . 

1  . 

13 

" T" 

5  out  of  5. 

Labor-Management  Services  Administration  (4).. 

Manpower  Administration  (18) _     ._ 

2  1  out  of  4. 

3  13  out  of  18. 

Employment  Standards  Administration  (8) 

Bureau  of  International  Labor  Affairs  (1) 

Occupational  Safety  and  Health  Administration  (1) 

.....     ... .- 

0  out  of  1. 

lout  of  1. 

Total 

20 

i 

6    21  out  of  37. 

Department  of  Transportation: 

United  States  Coast  Guard  (3) 

1  . 
3  . 

1    1  out  of  3. 

3  out  of  4. 

Federal  highway  Administration  (2) 

2    0  out  of  2. 

Federal  Railroad  Administration  (*) 

Urban  Mass  Transportation  Administration  (8) 

1  . 
3  . 

1     lout  of  4. 
5    3  out  of  8. 

Office  of  Pipeline  Safety  Operations  (1) 

1    Ooutofl. 

Total 

Small  Business  Administration  (24) , 

8 

0 
24  . 

10    8  out  of  23. 
24  out  of  24. 

Environmental  Protection  Agency: 

Office  of  Air  and  Waste  Management  (12). 

9 

12  . 
7  . 
1  . 

1 

3    10  out  of  12. 

Office  of  Water  and  Hazardous  Materials  (16) 

2    12  out  of  16. 

Office  of  Research  and  Development  (7) 

7  out  of  7. 

Office  of  Planning  and  Management  (2) 

1    1  out  of  2. 

Office  of  Regional  and  Intergovernmental  Operations  (1) 

Ooutofl. 

Total 

American  Revolution  Bicentennial  Administration  (3).. 

29 

2 

1 

6    29  out  of  38. 
1    2  out  of  3. 

Regional  Commissions: 

Appalachian  Regional  Commission  (15) 

Coastal  Plains  Regional  Commission  (3) 

New  England  Regional  Commission  (3) 

Ozarks  Regional  Commission  (3) 

9 

3 

3 

3 

3 

3  . 

2 

2 

6    9  out  of  15. 

0  out  of  3. 

3  out  of  3. 

Do. 

Do. 

Upper  Great  Lakes  Regional  Commission  (3) 

Old  West  Regional  Commission  (2) 

Pacific  Northwest  Regional  Commission  (2) 

Do. 

Do. 
....  2  out  of  2. 

Total 

28 

6    28  out  of  34. 

Independent  Agencies: 

ACTION  (9) 

7 
7 

1 9~ 

3 
8 

2 

9  out  of  9. 

Civil  Service  Commission  (11) 

Community  Services  Administration  (7) 

Energy  Research  and  Development  Administration  (17) 

Equal  Employment  Opportunity  Commission  (4) 

General  Services  Administration  (10) 

7  out  of  11. 

1    4  out  of  7. 

9  out  of  17. 

3  out  of  4. 

8  out  of  10. 

Government  Printing  Office  (2)  . 

1    0  out  of  2. 

Interstate  Commerce  Commission  (2) 

National  Credit  Union  Administration  (1) 

National  Foundation  on  the  Arts  and  Humanities  (29): 
National  Endowment  for  the  Arts  (12) 

.               ... 

11  . 
13  . 

13 

1 

1           Do. 
lout  of  1. 

1    11  out  of  12. 

National  Endowment  for  the  Humanities  (17) 

13  out  of  17. 

National  Science  Foundation  (13) 

Nuclear  Regulatory  Commission  (!) 

President's  Committee  on  Employment  of  Handicapped  (1) 

13  out  of  13. 

lout  of  1. 

1    Ooutofl. 

Veteran's  Administration  (22) 

6  . 

6    6  out  of  22. 

Water  Resources  Council  (1) 

1    1  out  of  1. 

Total 

79 

6 

12    79  out  of  128. 
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Thus,  out  of  596  Federal  programs  displayed  in  Figure  1.  tribal 
governments  are  eligible  for  direct  access  to  only  389  programs. 

force  findings  confirm  these  facts,  though  the  tribes  surveyed  had  to 
go  through  a  much  more  laborious  process  to  discern  their  inaccessi- 
bility to  Federal  domestic  assistance  programs.  Overwhelmingly,  tribes 
surveyed  expressed  the  desire  that  these  statutory  barriers  be  removed 
and  that  Tribal  Governments  became  eligible  to  be  the  prime  sponsor 
for  all  Federal  programs.12 

The  obstacles  to  tribal  participation  in  Federal  domestic  assistance 
programs  are  not  solely  statutory  barriers.  Many  tribes  who  are  receiv- 
ing Federal  services  have  expressed  difficulty  in  meeting  the  require- 
ments of  Federal  programs  which  were  designed  for  state  and  local 
governments.18  Essentially,  there  has  been  only  a  minimal  effort  to 
scrul  inize  Federal  programs  for  the  flexibility  of  program  standards  to 
meet  the  needs  of  Tribal  Governments.  A  tribe  may  be  eligible  to  apply 
for  Federal  programs  and  receive  monies,  but  the  regulations  which 
determine  the  manner  in  which  the  grant  is  to  be  administered,  negate 
the  utility  of  services  to  be  received.14 

1.    GRANTS    WITH    COST-REIMBURSABLE    OR   MATCHING    REQUIREMENTS 

Originally  designed  for  Federal  grants  to  state  governments,  these 
stipulations  require  a  tribe  to  provide  the  initial  capital  for  a  project 
to  be  undertaken,  without  regard  to  the  well-documented  and  widely 
recognized  lack  of  financial  resources  available  to  Indian  tribes.  Thus, 
in  order  for  a  tribe  to  receive  monies  once  its  grant  application  has  been 
approved,  the  Tribal  Government  must  secure  a  loan  from  a  bank  at  the 
going,  soaring,  interest  rates.  State  governments,  with  their  substantial 
sources  of  revenue  (state  and  local  governments  have  allocated  about 
10  percent  of  their  own  resources  to  meet  matching  requirements  for 
Federal  grant  monies)15  experience  little  difficulty  in  complying  with 
such  regulations.  But  because  most  Indian  land  is  held  in  trust  by  the 
Federal  government,  the  tribe  cannot  even  offer  its  property  as  col- 
lateral, and  oftentimes,  must  secure  the  approval  and  support  of  the 
BIA  in  order  to  obtain  a  loan.  This  procedure  necessitates  the  perpetua- 
tion of  Bureau  control  over  tribal  actions  and  impinges  upon  the 
sovereignty  of  the  Tribal  Government,  which  once  again  finds  itself 
beholden  to  the  whim  of  the  agency  some  have  termed  "Our  Brother's 
Keeper''.16 

2.   FORMULA   GRANTS   BASED   ON   POPULATION 

It  is  a  little  known  fact  that  82.9  percent  of  the  Indian  tribes  in  the 
United  States  have  populations  of  less  than  1,000  members.17  It  is, 
however,  a  widely-known  fact  in  Indian  Country  that  population  cor- 
responds inversely  to  need.  It  is  precisely  these  small  tribes,  which  face 
imminent  extinction,  who  suffer  when  allocations  are  determined  on 
the  basis  of  population.  Given  population  bases  which  are  so  small  that 
apportionment  of  fund^  becomes  meaningless  in  responding  to  the 
need,  Tribal  Governments  are  thrust  into  the  position  of  tapping  every 

"Appendix  I;  Chapter  IV. 

1S  Appendix  T  ;  Chapter  IV. 

14  Appendix  I :  Chanter  TV. 

*5  Senate  bill  S.  32S1 — Federal  Procram  Information  Act. 

18  "Our  Brother's  Keeper  :  The  Indian  in  White  America."  Citizen's  Advocate  Center, 
1969,  New  Community  Press. 

17  BIA  Tribes  in  Order  by  Population:  1973  Revenue  Sharing;  or  Equivalent  for  Non- 
Revenue  Sharing  ;  or  State  Alternate  for  Oklahoma. 
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possible  sonrce  of  revenue  to  compensate  for  the  meager  sums  and  serv- 
ices offered  by  any  one  Federal  program  which  allocates  funds  ona 
formula  basis.  The  magnitude  of  this  problem  has  been  illustrated  in 
countless  examples,13  but  the  most  recent  allocations  based  on  popula- 
tion—monies to  support  and  strengthen  tribal  governments  under  sec- 
tion 101-  of  the  Indian  Self -Determination  and  Educational  Assistance 
^ct— find  the  Flandreau  Sioux  Tribe  of  South  Dakota  receiving  a  total 
of  $2000.00  for  fiscal  year  1077  to  support  its  tribal  government,  while 
the  Navajo  Tribe,  with  the  largest  population  base  of  any  tribe,  will  be 
receiving  $646,560.00  for  the  same  fiscal  year.19 

This  problem  is  further  compounded  by  the  necessity  that  all  Fed- 
eral agencies  comply  with  Office  of  Management  and  Budget  Circular 
A-46,  which  requires  that  all  Federal  program  funds  allocated  on  a 
formula  basis  be  based  on  1970  census  data.20  Many  tribes  have  voiced 
the  complaint  that  1070  census  data  was  inaccurate  in  its  initial  count, 
with  the  inaccuracy  greatly  magnified  in  1976.  For  the  Oneida  Tribe 
of  Wisconsin,  who  sets  its  enrolled  membership  at  7,000  members 
while  the  Bureau  figures  designate  1,497  members  for  purposes  of 
section  104  allocations,  this  will  mean  a  difference  of  $185,150.00  in 
monies  to  be  received  by  the  Oneida  Tribe  for  support  of  its  tribal 
government.21 

3.    LACK    OF   UNIFORMITY    IN    FEDERAL   PROGRAM   FUNDING 
CYCLES    AND    SHORT-TERM    APPROPRIATIONS 

An  integral  factor  in  the  effectiveness  of  any  government  depends 
on  the  ability  of  the  government  to  develop  short-  and  long-range  plans 
for  its  resources.  However,  a  great  deal,  if  not  all  tribal  government 
planning  and  resource  allocation,  functions  are  dependent  upon  the 
actions  of  the  Federal  Government.  Many  of  the  tribes  interviewed  in 
the  task  force's  year-long  study  of  tribal  governments  were  found  to 
have  few  sources  of  tribal  income.22  Usually,  there  is  not  even  enough 
money  to  salary  a  full-time  tribal  chairman,  let  alone  the  tribal  coun- 
cil, or  the  much  needed  position  of  a  tribal  planner  or  administra- 
tor.23 Occasionally,  a  tribe  is  able  to  obtain  a  grant  from  the  Economic 
Development  Administration  to  retain  a  tribal  planner.  Even  then,  it 
is  often  impossible  for  the  tribe  to  acquire  the  funds  necessary  to  de- 
velop their  natural  resources,  where  resources  exist.  Where  there  are 
funds  and  resources  to  be  planned  for,  and  the  administrative  and 
planning  capability  in  place,  reliance  is  still  heavily  upon  Federal 
funds  for  the  realization  of  any  efforts  toward  development.  This  re- 
liance makes  tribal  governments  a  great  deal  more  vulnerable  to  the 
problems  created  by  the  lack  of  uniformity  in  funding  cycles  and 
short-term  appropriations  of  which  state  and  local  governments  com- 
plain so  frequently. 

Senator  Jerome  T.  Hart  of  Michigan,  in  a  statement  issued  in  a 
Joint  Hearing  before  the  Subcommittee  on  Intergovernmental  Rela- 
tions of  the  Committee  on  Government  Operations  and  the  Subcom- 
mittee on  Administrative  Practice  and  Procedure  of  the  Committee 
on  the  Judiciary,  described  the  problem  for  his  State  : 

[■  Appendix  T  :  Chapter  IV. 

1,:^;'11.!,r,("\,,irfl'-sT/"r  S?C5L1«YeflrJ,1®77  limlor  Section  104  of  P.L.  93-63S. 
■■>    ■  n       7^°  R^vi8^/  O(lloe  of  Management  and  Budget. 

■AjJ^^SaSteJS1  Yca1'  1<J"  UIldC1'  Section  104  of  P'L-  93"638- 
Appendix  I  ;  Chapter  III. 
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During  our  budget  cycle  we  plan  numerous  programs  on  the  assumption  that 
federal  funds  will  become  available.  .Many  times,  however,  we  have  taken  action 
onlv  with  verbal  assurance  from  a  Federal  agency  that  the  funds  will  material- 
ize. It  for  some  reason  the  money  is  not  available  tit  the  beginning  of  our  liseal 
year,  we  have  the  following  alternatives:  (1)  continue  the  program  and  fund 
it  with  state  monies  and  hope  that  I  lie  federal  funds  will  materialize,  (2)  delay 
the  implementation  of  the  program,  (3)  ran.  el  the  program.  Oilier  problems 
stem  from  the  fact  that  grants  may  begin  or  end  at  any  point  in  a  year.  Many 
times  we  receive  guarantees  that  the  administration  cannot  fulfill  or  later  re- 
scinds. The  delay  of  federal  funds  places  us  in  the  position  of  having  one  liseal 
year  for  the  grain  program  on  a  stale  basis,  and  then  having  a  different 
period  for  the  federal  funds'  portion  of  that  same  grant.  When  you  come  to  the 
second  year  funding,  it  becomes  very  difficult  to  explain  to  the  princira;> 
the  total  program  will  be,  how  long  it  will  run,  and  the  amount  of  the  state/ 
federal  match.-* 

This  statement  does  indeed  reflect  an  administrative  nightmare,  but 
the  problem  comes  down  to  a  much  more  basic  level — sometimes  a  mat- 
ter of  survival — for  Indian  tribes.  The  lack  of  uniformity  between 
agencies  in  funding  cycles  means  that  a  tribe  can  secure  HUD  701 
monies  to  construct  housing  for  tribal  members,  and  then  have  to  wait 
until  the  next  funding  cycle  to  obtain  HIS  services  to  provide  water, 
plumbing  and  a  sanitary  disposal  system  for  sewage.25  Because  of  the 
critical  shortage  of  housing  on  many  reservations,  tribal  members 
have  the  choice  of  moving  into  a  house  with  no  water  or  plumbing,  or 
remaining  outside  for  the  winter  and  risk  freezing  to  death.2*  Cer- 
tainly the  inability  to  perform  any  comprehensive  planning  due  to 
variations  in  funding  cycles  can,  and  in  many  cases  does,  have  dis- 
astrous effects  upon  Indian  people,  and  severely  limits  the  services  a 
tribal  government  can  provide  for  its  members. 

Short-term  appropriations,  particularly  one-year  funding,  has 
equally  deleterious  effects  on  the  reservation  and  the  lives  of  its  in- 
habitants. Tribal  governments  are  frequently  looked  upon  as  "bad 
investments"  by  Federal  agencies.27  Monies  are  made  available  on  a 
short-term  basis,  often  as  though  any  grants  made  are  for  "pilot-proj- 
ects"— not  to  be  taken  seriously  by  anyone  outside  of  the  exterior 
boundaries  of  the  reservation.  Make-shift  holding  centers  for  orphaned 
children  are  thrown  up  while  the  tribe  obtains  a  grant  to  build  a  per- 
manent orphanage,  only  to  have  funding  discontinued  before  beds, 
medical  supplies,  food,  and  child-care  personnel  can  be  secured.  Chil- 
dren must  be  sent  off  the  reservation  to  live  with  non-Indian  families 
until  funding  can  be  secured  from  another  source  to  fully  equip  a 
permanent  facility.  In  the  meantime,  families  are  torn  apart,  children 
lose  contact  with  their  culture,  jurisdictional  battles  ensue  over  cus- 
tody once  the  child  has  been  forced  to  leave  the  reservation.28  These 
are  not  merely  administrative  nightmares. 

I).  Federal  Program  Requirements  Which  Ixfrixge  Upon 

THE    SOVEREIGXTY    OF    TlUBAL    GOVERXMEXTS 

The  focal  concern  of  the  Tribal  Government  Task  Force  and  the 
61  tribes  surveyed  by  the  task  force  is  that  eligibility  requirements 

"•Statement  coneerninsr  Federal  Aid  Reporting  Systems.  Senator  Jerome  T.  Hart  Joint 
Hearing  before  the  Subcommittee  on  Intergovernmental  Relations  of  the  Committee  on  (Gov- 
ernment Operations  and  the  Subcommittee  on  Administrative  Practice  and  Procedure  of 
the  Committee  on  the  Judiciary,  March  5,  1D7G. 

*  Appendix  I  ;  Chapter  IV. 

-•  Appendix  I :  Chapter  IV. 

"  Appendix  I  :  Chapter  IV. 

«  Appendix  I  ;  Chapter  IV. 
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of  Federal  programs  recognize  tribal  governments  as  equivalent  to 
state  governments  for  the  direct  access  to  Federal  domestic  assistance 
programs. 

The  relationship  of  Indian  tribes  to  the  Federal  Government  was 
established  by  treaties  between  the  two  parties— recognizing  tribal 
governments  as  sovereign  nations  with  inherent  rights  of  self-govern- 
ment. This  relationship  has  been  reaffirmed  in  Federal  policy  and  court 
decisions  which  have  upheld  the  definition  of  tribal  sovereignty  as  the 
intent  of  Federal  policy.  In  accordance  with  this  established  defini- 
tion, any  arrangement  which  forces  a  tribe  to  come  under  the  jurisdic- 
tion of  state  courts  or  governments  is  an  infringement  on  the  sover- 
eignty of  tribal  governments. 

However,  regulations  and  statutes  of  some  Federal  programs  have 
failed  to  recognize  the  independent  political  status  of  tribal  govern- 
ments by  imposing  administrative  conditions  upon  the  receipt  of  Fed- 
eral program  monies  which  require  tribal  governments  to  deal  with 
the  state.  It  is  these  conditions  which  tribes  surveyed  by  the  task 
force  unanimously  oppose.29  Of  these  Federal  program  regulations 
or  eligibility  requirements  which  force  tribes  to  deal  with  the  Fed- 
eral Government  through  the  state,  there  are  three  major  tribal-state 
relationships  which  are  in  direct  conflict  with  Federal  policy  and  the 
concept  of  tribal  sovereignty.  These  relationships  are  outlined  below 
with  examples  of  Federal  programs  which  violate  the  sovereign  status 
of  tribal  governments. 

1.  ELIGIBILITY  EEQtJIRMENTS  WHICH  REQUIRE  TRIBES  TO  FORM  CON- 
SORTIUMS OR  JOIN  INTER-TRIBAL  ORGANIZATIONS  TO  BECOME  ELIGI- 
BLE  FOR   FEDERAL   PROGRAMS 

The  necessity  to  form  consortiums  or  join  inter-tribal  organizations 
to  qualify  for  Federal  grants  is  most  often  clue  to  a  lack  of  a  sufficient 
population  base  to  be  served  by  a  Federal  program.  Small  tribes  par- 
ticularly, fall  victim  to  this  stipulation  and  are  forced  to  seek  out 
other  tribes  with  common  areas  of  need  and  a  willingness  to  cooperate. 
Given  the  geographical  isolation  of  many  small  tribes  and  scarce 
financial  resources  which  preclude  travel,  it  is  more  often  than  not, 
a  sheer  impossibility  for  small  tribes  to  identify  other  tribes  in  a 
similar  situation  and  to  make  the  communication  necessary  for  such 
an  alliance.  More  importantly,  the  principle  of  sovereignty  recognizes 
the  integrity  of  a  sovereign  government  to  form  associations  or  al- 
liances only  upon  the  discretion  of  the  sovereign,  and  not  as  a  function 
of  the  administrative  requirements  of  another  governmental  unit. 
Thus,  eligibility  requirements  such  as  Section  96.42  of  the  Compre- 
hensive Employment  and  Training  Act  (CETA) 30  which  requires  that 
a  tribe  must  represent  at  least  1.000  persons,  immediatelv  places  82.9 
percent  of  Indian  tribes  under  the  condition  of  having  to  form  con- 
sortiums or  mter-tribal  organizations  to  become  eligible  for  CETA 
funding,  and  is  in  clear  violation  of  the  princiDle  of  sovereign-chosen 
alliances. 


29  Appendix  I :  Chapter  IV. 

•°  Public  Law  93-201  Sec.  96.42. 
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2.    FEDERAL   PROGRAM    FUNDS    WHICH    REQUIRE    STATE   PASS-TIIROUGII    OR 

SIGN -OFF. 

There  are  a  number  of  Federal  programs  which  fall  into  this  cate- 
gory, and  a  far  greater  number  of  problems  stemming  from  this  proc- 
ess. Requirements  of  state  pass-through  or  sign-oil'  place  the  tribal 
government  directly  under  the  control  of  the  state,  and  more  than 
any  other  Federal  program  requirement,  infringe  upon  the  sov- 
ereignty of  tribal  governments.  One  example  of  a  Federal  program 
which  places  tribal  governments  under  state  control  is  the  greatly 
opposed  title  XX. 

Title  XX  is  a  1974  amendment  to  the  Social  Security  Act  which 
pertains  to  the  area  of  social  services  funding.  The  Department  of 
Health,  Education  and  Welfare  provides  75%  matching  funds  to  the 
states  with  the  responsibility  for  the  delivery  of  services  delegated 
to  the  states.  Within  the  broad  policy  goals  provided  for  in  title  XX, 
states  are  given  virtually  complete  discretion  to  determine  what  kinds 
of  services  they  will  provide  and  the  recipients  eligible  for  such  serv- 
ices. In  the  determination  of  eligibility  for  public  assistance,  Indian 
trust  income  per  capita  payments  derived  from  tribal  trust  resources 
have  not  been  considered  an  exempt  resource  by  the  states.  This  is  a 
'violation  of  treaty  and  trust  status  of  such  monies.  To  compound  the 
problem,  the  BIA  and  the  Indian  Health  Service  (HIS)  have  denied 
'•social  services  to  tribes  in  P.L.  280  states  maintaining  that  the  tribes 
are  receiving  social  services  from  the  state  under  title  XX.31  The 
jstate,  on  the  other  hand,  can  maintain  that  it  is  the  responsibility  of 
BIA  and  HIS  to  provide  social  services  to  the  tribes.  The  tribes  are 
caught  in  the  middle.  In  a  letter  to  Mr.  Mel  Tonasket,  president  of 
the  National  Congress  of  American  Indians,  November  3,  1075, 
the  Papago  Tribe  of  Arizona  outlined  its  objections  to  title  XX  as 
follows : 

1.  By  granting  States  authority  to  set  standards  of  qualification,  the  States 
are  given  the  power  to  usurp  or  interfere  with  the  sovereign  powers  of  Indian 
Tribes  to  govern  themselves  *  *  * 

2.  By  granting  States  final  authority  to  set  standards  of  qualification,  the 
Federal  Government  is  delegating  to  the  States  the  power  to  disqualify  Indian 
Tribes  from  participation  in  Federal  programs  *  *  * 

3.  By  granting  States  authority  to  set  standards  of  qualification,  the  States 
ire  given  implied  power  to  force  Indian  Tribes  to  the  jurisdiction  of  State  courts 
!in  order  to  meet  such  standards. 

i  4.  By  granting  the  States  authority  to  select  the  planning  and  funding  agencies 
|!or  Federal  programs,  the  State  is  given  latitude  to  select  as  such  agencies  either 
political  subdivisions  of  the  State  or  contract  providers  organized  by  special  in- 
erest  groups,  both  of  which  represent  constituencies  inimical  to,  or  in  competition 
;vith  Indian  interests.82 

Many  programs  were  cited  by  tribes  surveyed  as  programs  which 
:equire  the  subordination  of  the  tribal  government  to  the  state,  such 
us  the  Law  Enforcement  Assistance  Administration  programs, 
Coastal  Zone  Management  Program,  food  stamp  program,  and  John- 


31  Appendix  I ;  Chapter  IV. 

32  Letter  to  Mr.  Mel  Tonasket,  President.  National  Congress  of  American  Indians  from 
he  Papago  Tribe  of  Arizona  ;  November  3, 1975. 
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son-O'Malley  funds  for  education.  In  each  case,  the  main  complaint 
was  that  tribes  should  not  have  to  be  beholden  to  the  state  under  any 
circumstances,  since  their  relationship  is  with  the  Federal  Govern- 
ment. In  addition,  tribes  cited  examples  where  Federal  funds  which 
were  supposed  to  pass-through  the  state  directly  to  the  tribal  govern- 
ment, were  held  by  the  state  in  escrow,  and  apportioned  out  to  the 
tribe  on  a  basis  the  state  deemed  appropriate — the  state  often  claim- 
ing that  they  needed  "proof  that  the  tribe  could  handle  the  money 
and  would  spend  it  efficiently.33 

In  more  than  one  instance,  the  state  has  misinterpreted  its  role 
in  the  delivery  system  clearly  going  beyond  Congressional  intent  ex- 
pressed in  authorizing  legislation,  and  set  itself  up  to  be  the  final 
arbiter  over  all  tribal  actions.  In  another  case,  a  state  held  back  monies 
for  education  from  the  tribe  until  the  state  was  satisfied  that  the  tribe 
was  offering  state-accredited  courses  in  its  school.34  When  the  state 
investigators  discovered  that  courses  on  Indian  history  and  Indian 
culture  were  available  to  the  students,  the  state  refused  to  "pass-on" 
any  of  the  remaining  Federal  funds  maintaining  that  such  courses 
were  not  part  of  the  traditional  curriculum.35  Moreover  several  states 
were  cited  as  having  taken  a  percentage  of  the  Federal  funds  due  to 
tribal  governments,  to  cover  the  costs  of  alministrating  the  monies.36 

These  illustrations,  and  numerous  other  examples  offered  by  the 
tribes  surveyed,  show  the  state  to  be  in  clear  violation  of  any  role 
that  was  intended  for  it  in  the  delivery  of  Federal  domestic  assistance 
programs.  No  where  does  it  call  for  states  to  determine  how  Federal 
funds  should  be  spent,  and  no  where  do  the  regulations  of  any  Federal 
program  allow  the  state  to  appropriate  funds  for  itself  under  the  guise 
of  the  state's  judgment  that  monies  are  being  spent  unwisely  by  Fed- 
eral grant  recipients.  The  list  of  examples  goes  on  and  on,  but  the 
obvious  conclusion  can  be  drawn  immediately — states  should  be  elimi- 
nated from  the  delivery  system  of  Federal  domestic  assistance  pro- 
grams to  tribal  governments. 

The  perpetuation  of  any  state  control  over  Tribal  Governments, 
absent  Congressional  approval,  is  a  violation  of  the  intent  of  Congress, 
the  tribe's  inherent  rights  of  self-government  and  the  law. 

3.  INCORPORATION  OF  CHARTER  UNDER  STATES  VS.  RECOGNITION  OF 
TRIBALLY-CIIARTERED    ORGANIZATIONS 

Implicit  in  the  concept  of  inherent  powers  of  self-government  and 
the  recognition  of  the  independent  political  status  of  tribal  govern- 
ments is  the  power  of  the  tribal  government  to  establish  triballv 
chartered  organizations.  This  power  has  never  been  abrogated  by 
Federal  law,  and  is  indeed  recognized  in  P.L.  93-638  in  the  definition 
of  the  Indian  Self-Determination  and  Educational  Assistance  Act : 

'Tribal  organization'  means  the  recognized  governing  body  of  any 
Indian  tribe ;  any  legally  established  organization  of  Indians  which 
is  controlled,  sanctioned,  or  chartered  by  such  governing  body  *  *  *  3r 

It  is  the  conclusion  of  the  task  force  that  regulations  or  statutes 
which  require  state  incorporation  or  charter  are  clear  usurpations 

38  Appendix  I ;  Chapter  rv 
34  Appendix  I ;  Chapter  IV. 
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87  Public  Law  93-638  Sec.  4  Definitions. 
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of  tribal  powers  recognized  by  Federal  law  and  policy,  and  should  be 
deleted  from  all  Federal  program  legislation  and  administrative 
requirements. 

Task  force  interviews  identified  two  Federal  programs  in  which  a 
number  of  tribes  were  participating  that  require  state  incorporation 
or  charter.  Discussion  of  the  problems  surrounding  each  is  provided 
below. 

Small  Business  Administration  (SBxV).  Provisions  of  SBA  grants 
require  a  tribe  to  establish  a  corporation  under  state  guidance  before 
grants  will  be  approved.  The  requirement  of  state  incorporation  gives 
the  state  discretion  over  the  eligibility  of  Tribal  Governments  for  Fed- 
eral program  funds  and  thereby  impinges  upon  the  sovereignty  of 
tribal  governments. 

Housing  and  Urban  Development  (HUD)  701  Program.  The  HUD 
T01  Program  makes  planning  and  housing  moneys  available  to 
Indian  tribes  upon  the  establishment  of  a  Housing  Authority  which 
is  required  to  be  a  distinct  entity  separate  from  the  tribal  govern- 
ment. This  presents  an  infringement  upon  tribal  sovereignty  because 
Federal  programs  should  not  supersede  the  sovereignty  of  a  tribal 
government  by  dictating  how  that  government  must  organize  itself  in 
order  to  become  eligible  for  a  program.  The  more  immediate  problem 
that  stems  from  the  establishment  of  a  Housing  Authority  is  that 
there  is  no  accountability  to  the  tribal  government.  Indeed,  grand 
jury  indictments  have  recently  been  handed  down  on  the  Navajo 
Reservation  because  the  Xavajo  Housing  Authority  made  poor  invest- 
ments with  the  Federal  funds  it  received,  which  resulted  in  the  loss 
of  moneys  to  be  used  for  the  construction  of  homes  on  the  reserva- 
tion. The  tribal  council  had  no  control  over  the  actions  of  the  Hous- 
ing Authority  because  of  the  HUD  701  requirements.38  These  require- 
ments prevent  the  tribal  government  from  assuring  its  members  that 
funds  provided  under  this  program  will  be  appropriately  spent,  and 
clearly  violate  the  sovereignty  of  the  tribal  government. 

E.  Potential  Solutions  to  the  Problems  Confronting  Tribal 
Governments  in  Tribal  Participation  in  Federal  Domestic 
Assistance  Programs 

The  following  discussion  provides  potential  solutions  identified  by 
the  Task  Force  to  problems  confronting  tribal  governments  in  their 
participation  in  Federal  domestic  assistance  programs : 

1.   FEDERAL   PROGRAM   INFORMATION  ACT    (SEN AIT:  BILL  S.    3281) 

The  Committee  on  Government  Operations,  in  stating  the  need  for 
S.  3:281,  concludes,  "that  beneficiaries  of  Federal  grants  programs  have 
a  right  to  the  full,  fair  and  timely  disclosure  of  program  information 
and  that  the  Federal  Government  has  a  responsibility  to  make  such 
information  readily  available.  In  addition,  enactment' of  the  Federal 
Program  Information  Act  would  be  an  important  step  in  fulfilling 
this  responsibility  and  reducing  the  inequities  and  inefficiencies  in  the 
present  information  system."  39 

38  Appendix  I  :  Chanter  IV. 
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The  Federal  Program  Information  Act  has  the  potential  to  solve 
many  of  the  problems  tribal  governments  have  traditionally  encoun- 
tered *°  in  becoming  aware  of  available  Federal  programs  and  deter- 
mining tribal  government  eligibility  for  such  programs. 

This  act  would  create  a  Federal  Program  Information  Center  which 
would  be  required  to : 

(1)  Establish  and  maintain  a  data  base  containing  comprehensive 
information  on  all  Federal  domestic  assistance  programs; 

(2)  Develop  find  maintain  a  computerized  information  system  to 
provide  for  the  widespread  availability  of  information  contained  in 
t  lie  dal  a  base  bv  computer  terminal  facilities ; 

|  Publish  a  catalog  of  Federal  domestic  assistance  programs,  con- 
taining information  from  the  data  base.41 

If  this  proposed  information  system  were  constructed  in  a  careful 
and  thorough  manner,  tribes  could  have  access  to  the  information 
contained  in  the  data  base  through  a  telephone  call.  Thus,  if  a  tribe 

ed  to  build  a  school,  a  telephone  call  could  secure  a  print-out 
containing  all  information  necessary  to  the  undertaking  of  such  a 
project.  The  print-out  would  contain  such  information  as  to  which 
Federal  programs  the  tribe  is  eligible  to  apply,  in  order  to  obtain 

ranee  to  construct  a  school;  build  a  road  to  the  school;  provide 

rical,  heating  and  plumbing  facilities;  secure  trained  educational 
personnel;  obtain  textbooks  and  other  instructional  materials;  pro- 
vide desks  and  other  equipment :  and  even  curriculum  packages  avail- 
able through  the  computer  facilities  of  the  Educational  Research 
Information  Clearinghouse. 

However,  it  must  be  cautioned  that  in  order  to  make  such  a  data 
base  relevant  to  tribal  populations,  the  barriers  to  tribal  participation 
in  Federal  programs  must  be  carefully  analyzed.  Statutes  and  regu- 
lations of  each  Federal  program  would  have  to  be  amended  to  specify 
tribal  eligibility  in  each  program,  otherwise  retrieval  of  informa- 
tion from  the  data  base  would  be  no  more  meaningful  than  the  infor- 
mation contained  in  the  present  Catalog  of  Federal  Domestic 
Assistance  Programs  which  does  not  specify  tribal  eligibility  or 
ineligibility. 

2.  JOINT  FUNDING  SIMPLIFICATION  ACT  AND  INTERGOVERNMENTAL 
COOPERATION   ACT   OF    19  68 

The  Joint  Funding  Simplification  Act  (P.L.  93-510)  was  enacted 
by  Congress  on  December  5, 1974, 

"to  enable  State  and  local  governments  (and  tribal  governments) 
and  private,  non-profit  organizations  to  use  Federal  assistance  more 
effectively  and  efficiently,  and  to  adapt  that  assistance  more  readily 
to  their  particular  needs  through  the  wider  use  of  projects  drawing 
upon  resources  available  from  more  than  one  Federal  agency,  pro- 
gram, or  appropriation."  *2 

Although  the  regulations  for  the  act  have  just  been  issued  (July  30, 
1976),  a  number  of  local  and  state  governments,  as  well  as  at  least 
one  tribal  government,  have  already' made  integrated  grant  applica- 
tions as  provided  for  in  the  act.  As  reflected  in  the  title  of  the  act, 

40  Appendix  I ;  Chapter  IV. 
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the  Joint  Funding  Simplification  Act  attempt?  to  relieve  the  burden 
upon  Federal  grant  applicants  of  the  complexifies  involved  in  secur- 
ing grants  from  the  55  agencies  of  the  Federal  Government  offering 
1,030  Federal  domestic  assistance  prog  ram-. 

The  great  potential  of  the  Act  to  resolve  the  problems  confront- 
ing tribal  governments  can  perhaps  best  be  described  by  the  experi- 
ence of  the  Pima-Maricopa  Tribe  of  the  Salt  River  Reservation  in 
Arizona. 

Through  the  concerned  efforts  of  a  few  enlightened  and  persevering 
individuals,  the  concepts  embodied  in  the  Reservation  Acceleration 
Program  were  finally  realized  in  1976  under  the  Joint  Funding  Sim- 
pi  ilication  Act. 

A  five-year  plan  was  drawn  up  for  the  Salt  River  Reservation, 
combining  41  Federal  grants  into  one  integrated  grant  package.  In- 
stead of  41  different  grants  with  a  potential  of  41  sets  of  eligibility 
requirements,  funding  cycles,  and  reporting  requirements,  the  tribe 
deals  with  one  Federal  grant  annually  administered  by  HEW,  desig- 
nated as  the  lead  agency  to  administer  the  grant.  The  process  fol- 
|]  lowed  in  the  formulation  of  the  integrated  grant  package  was  as 
follows : 

/.  Preliminary  application, — The  tribe  develops  a  comprehensive 
plan  for  the  development  and  allocation  of  its  resources.  Tribal  priori- 
ties for  development  are  clearly  outlined  in  the  comprehensive  plan. 
The  plan  has  two  parts — a  one-year  plan  for  the  upcoming  fiscal 
year,  and  a  long-range  plan,  in  this  case,  a  five-year  plan. 

:.  Negotiation  with  the  Bureau  of  Indian  Affairs. — The  Salt  River 
Reservation  has  11  BIA  contracts.  These  contracts  were  negotiated 
( before  the  finalization  of  a  comprehensive  plan  to  determine  what 
portion  of  each  tribal  priority  would  be  filled  by  BIA  programs. 

3.  I?t  view  of  comprehensive  plan  by  the  Feeleral  agencies  con- 
d. — Alterations  in  the  tribal  plan  would  be  made  for  one  of  two 

reasons : 

a.  tribe  is  not  eligible  under  Federal  program  statutes  (where 
eligibility  is  an  administrative  requirement,  eligibility  require- 
ments which  exclude  tribes  can  be  waived  by  the  Federal  pro- 
gram grant  officer) 

b.  not  enough  money  available  in  grant  program  to  accomplish 
tribe?s  goals 

4.  Negotiation  between  tribe  and  Federal  agencies  concerned. — 
[Representatives  from  each  Federal  agency  for  whose  programs  appli- 
cations are  being  made,  meet  with  members  of  the  tribal  government. 
'Representatives  from  Federal  agencies  are  those  who  are  responsible 
'for  a  grant  and  have  the  authority  to  waive  administrative  require- 
ments where  necessary  at  the  time  the  integrated  grant  is  being 
negotiated.  All  administrative  requirements  can  be  waived,  but  not 
requirements  which  are  part  of  a  statute  or  Federal  program  act  or 
authorizing  legislation  of  an  agency. 

•5.  Formal  application. — A  formal  application  is  drawn  up  by  the 
'tribe,  accompanied  by  each  agency's  commitment  for  funds  and 
endorsement  of  the  grant  package. 

6.  Transfer  of  funds. — Each  Federal  agency  transfers  funds  al- 
located in  the  grant  package  to  one  agency  designated  as  the  lead 
I  agency  to  administer  the  grant. 
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7.  Letter  of  Credit. — The  lead  agency  issues  one  letter  of  credit  to 
a  local  bank.  The  tribe  can  draw  upon  the  letter  of  credit  at  a  specified 
rate.  In  addition,  the  flexibility  of  funds  within  the  grant  package 
allows  grant  recipients  to  spend  funds  in  any  order  as  long  as  alloca- 
tions under  each  grant  are  spent  appropriately  at  the  end  of  the  fund- 
ing year.  This  eliminates  the  problem  of  different  funding  cycles. 

8.  Rejyorting  requirements. — The  tribe  reports  quarterly  to  the  lead 
agency  on  one  grant  program.43 

In  addition  to  great  potential  of  the  Joint  Funding  Simplification 
Act  for  tribal  governments,  the  technical  assistance  needed  by  many 
tribes  to  build  up  the  capacity  to  administer  integrated  grants  is  avail- 
able through  the  Intergovernmental  Cooperation  Act  of  1968. 44  Tribes 
can  use  the  monies  allocated  under  Section  104  of  the  Indian  Self- 
Determination  Act  and  Educational  Assistance  Act  to  provide  the 
matching  share  for  salaries  of  government  personnel  (Civil  Service 
Commission  matches)  requested  by  the  tribal  government  to  provide 
needed  expertise  and  technical  assistance,  under  the  Intergovern- 
mental Cooperation  Act. 

The  Joint  Funding  Simplification  Act  enables  tribes  to  have  direct 
access  to  Federal  agencies,  and  to  negotiate  one  integrated  gram% 
thereby  alleviating  a  majority  of  the  problems  now  confronting  tribal 
governments  in  their  relationship  to  Federal  domestic  assistance 
programs. 

3.  COOPERATION  OF  FEDERAL  REGIONAL  COUNCILS  AND  THE  BUREAU  OF 
INDIAN  AFFAIRS  IN  IMPLEMENTATION  OF  THE  JOINT  FUNDING  SIMPLI- 
FICATION   ACT 

The  success  of  the  potentials  offered  by  the  Joint  Funding  Simplifi- 
cation Act  is  largely  dependent  on  the  cooperation  of  the  Federal 
Eegional  Councils  and  the  Bureau  of  Indian  Affairs  in  the  negotiation 
process  described  above.  The  development  of  Indian  Task  Forces  with- 
in each  Regional  Council  called  for  in  the  Inter-agency  Staff  Report 
of  Federal  Field  Organization  for  Indian  Programs  could  conceiv- 
ably provide  the  mechanism  for  assuring  the  effective  implementation 
of  the  Joint  Funding  Simplification  Act.  The  Bureau  of  Indian  Af- 
fairs, as  the  agency  charged  with  overseeing  Indian  Affairs,  should 
be  responsible  for  informing  tribes  of  the  options  available  to  them 
under  the  Joint  Funding  Simplification  Act,  and  should  encourage 
tribal  governments  to  enter  into  the  negotiation  process  with  full 
support  from  the  Bureau. 

4.  RECOGNITION  OF  TRIBAL  GOVERNMENTS  AS  PRIME  SPONSORS  FOR  FEDERAL 
PROGRAMS  AND  RECOGNITION  OF  TRIBALLT-CHARTERED  ORGANIZATIONS 

The  most  important  resolution  to  the  problems  confronting  tribal 
governments  should  be  the  recognition  of  tribal  governments  as  equiv- 
alent to  state  governments  for  the  direct  access  to  Federal  domestic 
assistance  programs.  This  recognition  should  be  in  the  form  of  a  Con- 
gressional resolution  supported  by  an  Executive  Order  establishing 
Federal  policy  which  recognizes  the  status  of  tribal  governments  in 

43  Process    described    by    Sydney   Freeman.    Intergovernmental    Relations    and    Regional 
Operations  Divisions,  Office  of  Management  and  Budget. 
"42  U.S.C.  4201  et  seq. 
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the  Federal  domestic  assistance  program  delivery  system. 

Once  this  Federal  policy  has  been  established,  eligibility  require- 
ments and  administrative  requirements  stipulating  state  pass-through 
or  sign-off  would  be  in  direct  conflict  with  the  law  requiring  tribal 
governments  have  direct  access  to  the  Federal  domestic  assistance  pro- 
gram  delivery  system  and  could  be  challenged  on  this  basis. 

The  Task  Force  supports  this  approach  to  the  recognition  of  tribal 
governments  based  on  its  surveys  of  tribal  governments  and  on  dis- 
cussions held  with  government  officials  who  endorse  this  procedure 
as  being  the  most  direct  and  effective  manner  to  assure  that  tribal 
governments  have  direct  access  to  Federal  domestic  assistance 
programs. 

Recognition  of  the  sovereign  powers  of  tribal  goverments  (see 
Chapter  II)  includes  the  recognition  of  the  authority  of  tribal  gov- 
ernments to  incorporate  or  charter  tribal  organizations  for  eligibility 
ro  participate  in  Federal  programs  which  require  state  incorporation 
or  charter  of  tribal  organizations.  Federal  program  requirements 
which  subordinate  the  tribal  government  to  the  state  are  in  clear 
violation  of  all  established  Federal  policy  and  Congressional  intent 
embodied  in  authorizing  legislation,  and  should  be  immediately 
rescinded  by  the  agencies  concerned. 

5.   ELIMINATION   OF  THE   STATE  FROM  THE  DELIVERY  SYSTEM  OF  FEDERAL 
PROGRAMS   TO   TRIBAL   GOVERNMENTS 

Federal  policy  established  by  a  Congressional  resolution  and  a 
supporting  Executive  Order  would  recognize  tribal  governments  as 
equivalent  to  state  governments  for  the  direct  access  to  Federal  do- 
mestic assistance  programs.  Such  a  policy  would  eliminate  states 
from  the  delivery  system  of  Federal  programs  to  tribal  governments 
on  the  basis  that  state  delivery  of  Federal  programs  and  services  are 
in  direct  conflict  with  Federal  policy. 

Recommendations 

The  Tribal  Government  Task  Force  recommends  that: 

1.  An  Executive  Order  and  a  Congressional  resolution  should 
establish  Federal  policy  of  Tribal  Governments  as  equivalent  to  state 
governments  for  the  direct  access  to  Federal  programs  and  services. 

2.  Federal  program  standards  and/or  eligibility  requirements 
should  recognize  the  authority  of  tribal  governments  to  create  public 
agencies  or  corporations  eligible  for  Federal  programs. 

3.  Congress  should  eliminate  eligibility  requirements  which  force 
tribes  to  form  consortiums,  inter-tribal  organizations,  or  affiliate  with 
other  tribes  to  become  eligible  for  Federal  programs. 

4.  Congress  should  eliminate  matching  or  cost-reimbursable  require- 
ments from  Federal  domestic  assistance  programs  which  require  tribal 
governments  to  put  up  initial  capital  before  Federal  monies  can  be 
received. 

5.  Congress  should  pass  appropriate  legislation  to  insure  that  fund- 
ing eycles  of  Federal  domestic  assistance  programs  are  made  uniform, 
so  that  loner-range  planning  of  funds  can  become  a  realistic  function 
of  tribal  governments. 
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6.  Congress  should  enact  Senate  bill  S.  3281 — Federal  Program 
Information  Act — to  increase  the  availability  of  information  about 
Federal  domestic  assistance  programs  to  intended  beneficiaries  with 
a  special  amendment  which  addresses  the  delivery  of  Federal  domestic 
assistance  programs  to  tribal  governments. 

7.  An  Executive  Order  should  be  issued  which  calls  for  the  com- 
pliance of  Federal  agencies,  Federal  Regional  Councils,  and  the  Bu- 
reau of  Indian  Affairs  in  the  implementation  of  the  Joint  Funding 
Simplification  Act  for  delivery  of  Federal  programs  and  services  to 
tribal  governments. 
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LAND  CONSOLIDATION  AND  ACQUISITION 

t  The  Tribal  Government  Task  Force  received  testimony  from  a 
significant  number  of  tribal  representatives  expressing  the  view  that 
the  question  of  land  consolidation  and  acquisition  was  of  the  most 
critical  nature  and  should  be  accorded  the  highest  priority  by  this 
task  force  in  our  report  to  the  Congress.  The  overwhelming  consensus 
o[:  tribal  opinion  as  relate^  to  use  was  that  maintenance  and  develop- 
ment of  the  tribal  land  base  must  be  regarded  as  absolutely  essential 
to  the  survival  and  growth  of  the  tribe  itself.  Accordingly,  the  task 
force  recommends  that  the  American  Indian  Policy  Review  Com- 
mission and  the  Congress  address  the  issue  of  land  consolidation  and 
acquisition  as  a  most  pressing  problem  which  cries  for  attention. 
Regardless  of  our  most  sincere  efforts  in  all  other  areas  of  the  tribal- 
U.S.  relationship,  if  the  Indian  land  base  continues  to  disappear,  the 
tribes  themselves  will  disappear  and  the  totality  of  special  Indian 
laws,  treaties,  programs  and  services  will  be  rendered  completely 
meaningless  for  those  tribal  governments  confronted  with  reservation 
land  bases  which  were  entirely  allotted. 

The  problems  of  land  consolidation  and  acquisition  are  most  pain- 
ful and  complicated.  Almost  daily,  tribal  leaders  see  individual  trust 
allotments  and  interests  therein  being  sold  and  transferred  to  fee 
patent,  non-trust  status.  They  are  constantly  aware  of  the  waste  of 
fractionated  land  holdings  being  leased  in  the  most  undesirable  man- 
ner by  the  BIA,  simply  because  it  is  impossible  to  gain  a  consensus  of 
numerous,  and  oftentimes,  remote  interest  holders.  The  nature  of  these 
problems  are  discussed  from  the  perspective  of  the  tribal  leader  in 
detail  in  the  narrative  below  as  well  as  analysis  of  alternative  solu- 
tions for  the  consideration  of  the  Commission  and  Congress.  The 
discussion  below  is  presented  in  the  format  of  a  personal  statement 
and  represents  the  personal  convictions  of  task  force  member  Mr. 
Jerry  Flute,  as  well  as  the  consensus  of  the  task  force. 

The  issue  of  Indian  heirship  law  problems  in  Indian  Country  must 
first  be  reviewed  from  the  historical  aspect  before  one  can  fully  under- 
stand the  complications  that  exist  today. 

Prior  to  the  European  occupation,  tribes  viewed  the  lands  within 
their  territories  to  be  sacred.  Sacred  because  the  land  was  Mother 
Earth.  And  Mother  Earth  was  part  of  the  circle  of  existence,  provided 
by  the  Great  Spirit.  This  is  a  universal  Indian  belief  in  the  religious 
spiritual  context  of  Indian  philosophy  and  practice.  The  Great  Spirit 
created  all  things  including  Mother  Earth.  From  Mother  Earth  de- 
velops all  forms  of  life  and  life-giving  nutrients.  Tribes  believe  very 
strongly  that  all  the  lands,  rivers,  mountains,  trees  and  air  belonged 
to  the  Great  Spirit,  and  every  thing  that  grew  from  the  land,  includ- 
ing the  Indians,  must  respect  that  blessing.  Over  the  years,  thousands 
of  disputes  between  tribes  developed  because  of  land  territory.  At  no 
time  did  any  of  the  tribes  view  the  territory  as  their  land,  but  con- 
sidered the  use  of  the  land,  rather  than  ownership.  Use  of  the  land 
and  disputes  centered  around  hunting,  fishing  and  grazing.  Few  dis- 
putes over  land  resulted  because  of  farming.  Indians  believed  and 
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still  believe,  that  because  of  the  sacredness  of  the  land,  it  could  not  be 
owned,  could  not  be  partitioned,  fenced  and  developed  for  one  indi- 
vidual. Territories  were  looked  upon  in  the  context  of  tribal  use  over 
individual  use. 

"With  the  coming  of  the  settlers  and  the  subsequent  need  for  land, 
the  concept  of  land  ownership  was  brought  into  the  country  and 
became  part  of  treaty  negotiations  with  tribes.  Many  attempts  were 
made  to  disestablish  tribalism  and  the  Federal  government  found 
that  defining  territories  as  reservations  did  not  contain  the  ingredients 
to  have  the  proper  effect  in  breaking  down  tribalism.  Consequently, 
in  the  late  1800's,  another  attempt  was  made  by  the  Federal  Govern- 
ment to  divide  and  conquer  tribes  bv  allotting  lands  to  individual 
members  of  a  tribe.  Tribes  strongly  objected  to  this  allotment  proce- 
dure and  in  spite  of  the  objections.  Congress  passed,  in  1887,  the 
Dawes  Act,  which  provided  for  the  allotment  of  land  to  each  member 
of  the  Tribe.  The  intention  of  this  act  was  to  break  down  tribalism 
in  hopes  of  civilizing  the  Indians. 

A  selling  point  in  the  Allotment  Act  was  to  make  farmers  of  the 
Indian  as  a  first  step  in  civilization.  It  is  apparent  that  many  prob- 
lems developed  in  the  plan.  The  first  of  the  problems  was  that  Indians 
selected  their  own  allotments.  In  making  the  selection,  the  individuals 
thought  first  of  water  and  shelter,  not  giving  consideration  to  the 
breaking  of  sod  and  seeding.  They  looked  for  the  wooded  areas  near 
lakes  and  streams  for  protection. 

Secondly,  treaties  promiced  the  necessary  agricultural  tools  of  oxen, 
yokes,  plows,  et^.  The  Federal  Government  did  riot  live  up  to  this 
-;on.  Thirdly,  a  majoritv  of  lauds  selected  were  not  suitable  for 
farming.  Had  tribes  been  able  to  continue  in  their  contiguous  terri- 
torial hoMiner.  perhaps  the  plan  would  have  worked.  As  allotments 
were  made  and  identified,  it  became  apparent  that  little  land  was 
cnle^ed  in  adioininor  tracts  and  the  checkerboard  effect  became  ob- 
vious. This  occurence  fell  squarelv  into  the  scheme  for  the  second 
l^n cP  of  the  plan  :  opening  reservation  s  to  white  settlers  on  those  un- 
allotted tracts.  Federal  negotiations  with  trrVs  to  sell  the  unallotted 
lards  wp-pe  cumbersome  and  lengthy :  but  nevertheless,  successful  in 
many  areas,  resulting  in  the  opening  of  reservations  to  the  Homestead 
Act.  In  spite  of  the  tribes'  set-back  in  retaining  their  territories,  it  was 
fhe  Indian  who  taught  the  white  cettler  to  survive  in  an  alien  environ- 
ment. This  act  of  generosity  soon  proved  to  be  disastrous  to  many 
tribes. 

The  verv  homesteaders  they  helped  began  encroaching  on  the  In- 
land and  eventually  bought  it  for  little  or  nothing.  The  land 
base  that  was  not  sold  hcran  a  new  era  of  complexity.  A  new  problem 
emerged  which  has  yet  to  be  resolved  by  anv  Congress.  Presidential 
A  dministrafion  or  tribe.  As  pointed  out  earlier,  tribes  did  not  accept 
the  individual  ownership  0f  land,  and  as  recently  as  the  1887  Dawes 
Act.  -ra-jppfo'l  individual  ownership.  Individual  Indians,  beginning 
with  the  Da^es  Act.  continued  to  have  a  mix^d  feeling  about  owner- 
ship and  had  no  understandingr  whatsoever  about  a  "Last  "Will  and 
Testament".  Indians  felt  that  whatever  land  was  assigned  or  allotted 
to  them  could  simply  be  <riven  by  word  of  mouth  to  whomever  they 
chose.  This  method  of  caving  was  accepted  within  the  family  and 
clan  as  beine-  the  way  it  should  he. 

The  problem  was  getting  the  BIA  Superintendent  or  a  probate 
hearing  judge  to  agree  with  the  gift  conveyance.  Superintendents  and 
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probate  judges  began  relying  on  existing  state  and  Federal  statutes 
governing  probates  to  determine  who  the  legal  heirs  were  to  be.  Hypo- 
thetically,  when  Joe  Eagle  Horse,  in  1802,  gave  his  eldest  of  eight 
children  his  160-acre  tract  of  land,  that  was  accepted  within  the 
family.  When  Superintendent  Great  White  Father  and  Honorable 
Justice  reviewed  Mr.  Eagle  Horse's  probate,  they  decided  that  all  of 
his  surviving  children  would  inherit  one  half  of  the  160-acre  allotment 
and  the  surviving  widow  the  other  half,  thereby  placing  nine  heirs 
on  a  160-acre  allotment. 

The  next  year,  the  widow  died,  and  the  powers  that  be  decided  that 
the  widow's  three  sisters  should  inherit  one  half  of  her  interest  and 
the  remaining  interest  should  go  to  the  eight  children,  now  placing  11 
heirs  to  the  160  acres.  Ten  years  later,  two  of  the  cisters  with  husbands 
and  12  children  died  and  now  there  are  25  heirs  to  the  160  acres.  This 
is  exactly  what  has  happened  to  the  allotted  Indian-owned  lands.  The 
problem  has  magnified  to  the  point  that  one  72-acre  allotment  (at- 
tached as  an  exhibit  to  this  report)  in  the  Sisseton-Wahpeton  Tribe 
contains  no  less  than  315  heirs. 

The  lease  revenue  derived  from  this  land  is  at  the  mercy  of  the  local 
BIA  Superintendent.  The  reason  is  obvious — no  one  heir  really  cares 
about  the  lease  because  they  all  have  such  a  small  interest.  Conse- 
quently, the  Superintendent  will  advertise  the  tract  of  land  as  avail- 
able to  a  bid  lease.  Non-Indian  farmers  and  ranchers  operating  in  the 
same  vicinity  as  available  allotted  lands,  collaborate  on  who  wants  to 
use  the  land  and  how  much  should  be  bid.  Generally,  the  bid  is  as  low 
a?  possible.  Surrounding  farm/ranch  operators,  respecting  their 
,  neighbors,  will  not  bid  against  each  other.  Consequently,  the  72  acres 
of  farm  land  is  rented  for  a  mere  $1.50  per  acre  when  the  adjoining 
|  non-Indian-owned  farmland  is  leased  for  $45.00  per  acre.  The  BIA 
Superintendent  then  accepts  the  bid  and  awards  a  3  to  5-year  lease, 
since  no  other  bids  have  been  submitted.  To  compound  this  problem, 
the  Bureau  of  Indian  Affairs  now  has  to  determine  how  much  of  the 
$325.00  goes  to  each  of  the  315  heirs.  Since  the  heirs  have  begun  to 
accumulate  since  the  1887  allotment,  their  shares  are  proportionately 
different.  The  Bureau  of  Indian  Affairs  must  also  collect  the  rent 
payment;  divide  the  money;  post  to  each  heir's  realty  account  the 
percentage  they  have  coming;  and  issue  a  lease  check  to  the  heirs. 

In  1072,  the  BIA  realty  staff  at  the  Sisseton  Agency  indicated  that 
the  approximate  cost  per  heir  transaction  was  $15.00.  This  amount 
covers  advertising,  selection,  collection,  posting,  paying  and  cancelling 
of  checks.  Simple  mathematics  reveals  a  cost  to  administer  this  72 
acres  of  fractionated  heirship  land  of  $1,725.00  versus  an  income  from 
the  land  of  $325.00.  The  Task  Force  on  Tribal  Government  has  heard 
testimony  urging  legislation  (''Indian  Land  Reform")  to  allow  con- 
solidation of  tribal  lands  through  eminent  domain,  solicited  and 
unsolicited  purchase.  Obviously,  with  substantial  appropriation  au- 
thority, testimony  has  urged  consideration  of  the  incorporation  of 
FHA  (Farmers  Home  Administration)  Indian  Land  Acquisition  loan 
provisions  and  provisions  of  the  IRA  on  revolving  loans  and  grants 
in  addition,  to  address  the  total  resource  development  issue  rather 
than  limiting  land  acquisition  to  agriculture  or  small  public  use 
ventures. 

A  question  which  surfaces  in  the  area  of  eminent  domain  is:  How 
does  a  simple  land  consolidation  scheme,  to  eliminate  fractionated  heir- 
ship, fit  into  the  interpretation  of  public  use?  Currently,  eminent 


80 

domain  is  used  for  highway  rights-of-way,  urban  renewal,  industrial 
parks,  recreational  parks,  etc.  Funding  for  these  projects  obviously 
provide  for  payment  to  the  property  owners  at  a  fair  current  market 
value.  Provisions  also  include  the  right  to  public  hearing  and  the  right 
to  challenge  through  appropriate  courts  of  jurisdiction.  This  task 
force  does  not  see  eminent  domain  as  the  total  answer  to  eliminating 
the  heirship  problem.  The  following  issues  need  to  be  considered:  (1) 
Does  a  tribe  interested  in  exercising  eminent  domain  have  the  tribal 
constitutional  authority  ?  (2)  Does  the  tribe  have  resources  to  pay  fair 
market  value  \  It  is  the  feeling  of  this  task  force  that  a  very  limited 
number  of  tribes  could  answer  "yes''  to  those  questions. 

The  issue  of  Indian  Land  Reform,  considering  testimony  given,  re- 
quires more  extensive  research  than  time  permits  this  task  force.  It 
is  our  understanding  that  the  Commission  core  staff  has  undertaken 
this  research  and  will  be  considering  such  legislation.  This  task  force 
has  reviewed,  for  example,  the  Washington  Law  Review  article  on 
"Too  Little  Land — Too  Many  Heirs :  The  Indian  Heirship  Land  Prob- 
lem'* dated  1971.  It  is  obvious  that  extensive  research  and  valid  recom- 
mendations are  contained  in  this  document.  This  task  force  recom- 
mends that  serious  consideration  be  given  to  this  research  paper  in 
deliberation  for  a  solution  to  the  heirship  problem.  Secondly,  it  should 
be  pointed  out  that  this  research  document  indicates  that  there  have 
been  at  least  a  dozen  bills  introduced  in  Congress  to  enable  Indians  to 
halt  the  fractionation  process,  but  none  has  been  enacted. 

Quoting  from  Stephen  A.  Langone's  article,  "The  Heirship  Land 
Problem  and  Its  Effect  On  the  Indian,  the  Tribe,  and  Effective  Utiliza- 
tion.*' 01st  Congress.  1st  Session.  "Toward  Economic  Development  for 
Xative  American  Communities,*'  page  543 : 

1.  There  is  no  easy  simple  solution  to  the  problem. 

2.  Xo  solution  will  meet  with  the  complete  approval  of  all  parties  concerned. 

3.  A  solution  to  the  problem  cannot  be  reached  without  expenditure  of  money 
on  the  part  of  those  concerned. 

4.  The  problem,  as  it  is  now  constituted,  is  unmanageable,  increasing  in  scope 
and  requires  solution. 

5.  Fractionation  is  an  economic  problem  for  the  individual  Indian  owner,  the 
tribe  and  the  Federal  government. 

6.  The  Indian  owners  are  a  primary  concern  in  any  attempt  to  solve  the  problem, 
with  the  tribe  being  secondary  concern,  and  the  Federal  government,  third. 

7.  The  present  administrative  and  personnel  cost  to  the  Federal  government 
could  be  more  effectively  used  by  other  Indian  assistance  programs. 

8.  Possible  remedies  to  reduce  or  solve  the  problem  include :  inheritance  restric- 
tions, exchange,  sale,  partition,  eseheate  and  fee  title. 

9.  Whatever  approach  is  taken,  reservation  of  minerals  in  trust,  the  holding 
of  cash  estates  in  trust,  etc.  will  continue — to  some  extent — the  fractionation, 
inheritance  and  record-keeping  problem. 

It  is  the  recommendation  of  this  task  force,  that  because  the  prob- 
lem is  complex  and  requires  sole  concentration  to  the  issue,  that  a  con- 
tinuation of  time  be  allowed  to  address  a  solution.  It  is  apparent  that 
much  time,  resources  and  energy  have  been  expended  over  the  years 
without  a  workable  plan.  It  is  our  feeling  that  a  workable  plan  can  be 
developed  from  the  research  data  now  available.  The  Task  Force  on 
Tribal  Government  has  spent  much  time  in  hearings,  securing  research 
data  and  compiling  survey  documents  to  be  able  to  point  out  a  solution 
which  so  many  have  attempted.  It  is  not  our  intention  to  '-pass  the 
buck;*  on  this  problem,  but  to  point  out  that  we  have  simply  not  had 
the  time  to  comprehensively  point  a  direction.  We  urge  the  review  of 
resource  data  which  we  have  collected,  as  well  as  the  data  core  staff  has 
available. 
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Chapter  VI 
SPECIAL  PROBLEMS  OF  SMALL  TRIBES 

There  are  481  tribes  recognized  by  the  BIA  as  eligible  to  contract 
under  the  Self-Determination  Act.  Of  that  number.  326  have  popula- 
tions of  less  than  350  members.  With  small  tribes  comprising  the  great 
majority  of  recognized  tribes,  it  is  no  wonder  that  they  complain  bit- 
terly of  prejudice  in  the  manner  in  which  a  number  of  Federal  pro- 
grams are  distributed.1  Chief  among  these  programs  and  already 
touched  upon  in  Chapter  Three,  is  the  Self-Determination  Program. 

Population  formula 

For  the  fiscal  year  1976  transactional  grant  period  (May  1-Sep- 
tember  30),  grants  totaling  $5,999,743  may  be  distributed  to  455  tribal 
governments.  "May"  is  emphasized  because  although  the  grants  are 
available  on  a  non-competitive  basis,  tribes  must  submit  grant  appli- 
cations by  August  15,  1976  or  their  share  may  be  made  available  to 
other  tribes  within  the  same  area  office  who  have  established  the  need 
for  additional  funding.  As  Table  I  indicates,  the  use  of  the  popula- 
tion distribution  formula  clearly  works  to  the  detriment  and  discrim- 
ination of  small  tribes. 


1  For  example,  General  Revenue  Sharing. 
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•H638"  FORMULA  DISTRIBUTION  FOR  FY    '76 

[by  number  of  small   tribes   (less  than  350 
and  number  of  large  tribes   (more  than  350] 


FORMULA 
Distribution 

FY  76 

(in  millions)  4 


100       200       300        400       500 
Less  than  350  More  than  350 

Number  of  tribes-  with  more  or  less  than  350  members 

With  tribes  of  less  than  350  persons  comprising  almost  66  percent  of 
the  total  number  of  tribes  eligible  to  receive  self-determination  grants, 
the  population  formula  is  even  more  unequitable.  Three  hundred  tribes 
are  eligible  to  receive  only  $773,596  or  12.9  percent  of  the  total  Public 
Law  93-638  share  allocation  for  fiscal  year  1976.  If  Alaska,  with  175 
villages  of  less  than  350,  is  excluded,  the  difference  in  allocations  be- 
tween small  and  large  tribes  is  even  more  dramatic. 
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Area  office 

Less 

than 
350 

More 
than 
350 

Total 

Less 

than 
350 

More 
than 
350 

Total 

Less 

than 
350 

More 

than 

350 

Less 
than 
350 

More 
than 
350 

1 
7 

10 

0 

4 

»175 

28 
23 

0 
2  17 

2  16 

3  59 

14 
16 
12 
9 
9 

30 
19 
7 
1 
21 
15 
2 

15 

23 

22 

9 

13 

205 

27 

10 

1 

38 

31 

61 

$824 
32,  572 
31,832 

""17,466" 

486, 157 

21,968 

8,235 

""43,"358" 
41.178 
90,  012 

$760,  984 
543,  385 
268,  380 
466,  087 
319,  530 
488,  052 
396,  065 
566,  930 
266,  200 
737,  081 
383,  005 
39,  448 

$761,808 
566,  957 
300,212 
466,087  . 
336,  990 
974,  209 
418,  083 
575, 165 
266,200  . 
780, 439 
424, 183 
129, 460 

0.1 
5.8 
10.6 

""5.2" 

49.9 

5.3 

1.4 

""5."6~ 

9.7 

69.5 

99.9 
94.2 
89.4 

100.0 
94.8 
50.1 
94.7 
98.6 

100.0 
94.4 
90.3 
30.5 

$824 
4,653 
3,183 

"4,"365" 
2,778 
2,746 
2,745 

"2,550" 

2,573 
1,526 

$54,  355 

Albuquerque 

Unadarko 

33,  399 
22,  365 
51,787 

35,  503 

uneau 

Minneapolis 

Muskogee 

Navajo 

'hcenix 

Portland.. 

Sacramento. 

16,  268 
20,  846 
80,  990 
266,  20 
35,  099 
25,  534 
19,  724 

Total. 

Ixcluding  Alaska — 

300 
125 

155 
125 

455 
300 

737,  596 
287,  439 

5,226,147 
4,  738,  095 

5,  999,  743 
5,  025,  534 

12.9 
5.7 

87.1 
94.3 

2,579 
2,300 

33,717 
37,  905 

1  4  tribes  with  a  zero  population. 
2 1  tribe  with  a  zeio  population. 
3 18  tribes  with  a  zero  population. 

Table  2  shows  that  of  250  tribes,  one-half  are  under  350  persons  and 
ret,  the  125  small  tribes  are  only  to  receive  5.7  percent  of  the  "638" 
ilia  re  allocation  for  tribes  within  the  lower  48  states. 

Small  trite  incentives 

In  his  memorandum  of  June  17,  1976  the  Commissioner  of  Indian 
itfairs  distributed  a  two-part  table  entitled,  Public  Law  93-638 
funding  Allocations  To  Be  Obligated  During  the  fiscal  year  1976 
Yansitional  Quarter.2  Section  1  of  the  Table  shows  the  source  of  total 
landing  available  for  fiscal  year  1976  and  the  transitional  quarter.  The 
iscal  vear  1976  supplement  amounts  to  $7,250,000  and  the  traditional 
Niarter  funds  are  $800,000  for  a  total  of  $8,050,000.  Column  2  of  sec- 
ion  2  lists  what  is  known  as  small  tribe  incentives  available  to  small 
ribes  in  each  Area  Office. 

■  Recognizing  that  the  population  formula  meant  insignificant  ac- 
lounts  of  money  available  to  a  large  number  of  tribes,  the  BIA  de- 
igned an  incentive  program  whereby  tribes  of  less  than  350  members 
oukl  qualify  for  a  supplemental  grant  in  addition  to  their  basic  "638" 
hare.  If  a  small  tribe  wishes  to  receive  the  supplement,  it  must  either : 
1)  form  coalitions  with  other  small  tribes  to  enter  into  joint  projects 
j/hich  achieve  economies  of  scale  provided  that  the  coalition  has  a 
ombined  population  of  at  least  150  persons;  or  (2)  submit  single  tribe 
>ns  for  projects  which  are  determined  to  be  particularly  viable 
\\  relation  to  the  purpose  of  the  Self-Determination  Grants  Program, 
ded  a  tribe  has  a  population  of  less  than  350  persons.3 
In  determining  the  funding  shares  of  coalitions,  the  cost  factor  for 
re  first  150  persons  in  the  coalition  is  $100  per  person  rather  than  $50.4 
iierefore,  two  tribes  of  75  members  each  could  be  eligible  for  a 
)tal  of  $15,000  for  a  joint  project.  The  emphasis  is  clearly  on  coali- 
ons  of  tribes  forming  service  populations  of  150  or  less  because  the 
unding  cost  factor  of  $100  per  person  only  applies  to  the  first  150 
ersons  in  the  coalition's  service  population. 

On  an  annual  basis,  tribes  of  150  or  less  can  qualify  for  no  more 
mn  £10.000  incentive  funding  and  tribes  between  100  and  350  for 


-  Exhibit  12  :  P.L.  93-63S  ;  Funding  Allocations  to  Be  Obligated  During  fiscal  vear  197G 

id  Transitional  Period. 

3  Exhibit  8  :  Commissioner's  Memorandum  of  June  1G,  197G. 

*Note  3,  Supra. 
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from  $0,950  to  $50  incentives,  not  to  exceed  $n,500.5  These  figures  have 
been  adjusted  to  provide  for  5-inonth  operations  for  fiscal  }Tear  1976; 
therefore,  transitional  quarter  funding  is  $4,170  for  tribes  of  150  or  less 
and  varies  from  $4,119  to  $21  for  tribes  between  150  and  350  persons 
not  to  exceed  a  total  of  $7,298.6  The  emphasis  or  priority  is  clearly  in 
funding  tribes  which  form  coalitions.  The  Tribal  Government  Task 
Force  has  found  that  many  tribes  do  not  want  to  form  consortiums  or 
coalitions  for  the  delivery  of  services  to  their  members.  In  addition 
the  incentive  that  small  tribes  form  coalitions  with  other  small  tribes 
of  less  than  150  persons  is  perhaps  too  limiting.  It  presupposes  that 
small  tribes  will  be  geographically  in  close  proximity  to  one  another 
which  is  not  always  the  case.  For  example,  the  Flandreau  Sioux  Tribe 
is  the  only  small  tribe  within  the  Aberdeen  Area  Office  which  means 
that  it  would  be  extremely  difficult  to  form  a  workable  coalition  with 
another  small  tribe  outside  its  area. 

Although  there  should  not  be  priority  given  to  tribes  who  form  coa- 
litions as  opposed  to  submitting  single  tribe  applications  if  a  small 
tribe  wishes  to  form  a  coalition  with  a  tribe  larger  than  150  persons,  it 
should  still  be  able  to  qualify  for  a  small  tribe  incentive. 

Approximately  $908,457  has  been  allocated  in  fiscal  year  1976 
supplemental  period  for  small  tribe  incentives.7  The  total  grant  allo- 
cation (;'638"  shares  and  small  tribes  incentives)  for  tribes  under  350 
persons  is  Sl.G82.053  for  this  transitional  period  or  24.4  percent  of  the 
total  amount  to  be  distributed  pursuant  to  the  Self-Determination 
Grants  Program.  TVhile  the  Bureau  is  to  be  commended  for  includ- 
ing small  tribe  incentive  funding  within  the  grant  program  and  at- 
tempting to  distribute  the  grants  on  a  more  equitable  basis,  neverthe- 
less, nearly  two-thirds  of  all  tribes  will  be  entitled  to  receive  only  24 
percent  of  the  available  grant  allocations.  Task  force  findings  indicate 
that  the  great  majority  of  tribes  who  can  neither  salary  their  chair- 
man, tribal  council,  nor  employ  legal  counsel  are  tribes  with  less  than 
350  persons. 

Relationship  of  population  formula  to  tribal  need 

Fiscal  year  1977  will  be  the  first  full  year  in  which  the  Self- 
Determination  Grants  Program  will  be  operational.  As  indicated  ear- 
lier, the  funding  allocations  for  fiscal  year  1976  only  reflect  a  5-month 
period,  therefore  the  funding  distribution  only  reflects  approximately 
49  percent  of  the  formula.  For  fiscal  year  1977.  the  budget  request  for 
the  grant  program  is  $17,160,000  in  grants.  $4,597,000  in  training  and 
technical  assistance.8  and  $11.130,000for  contract  support.9 

Although  each  tribe  will  receive  a  larger  sum  than  in  fiscal  year  1976. 
198  tribes  with  populations  of  less  than  150  persons  will  be  eligible 
to  receive  no  more  than  $9,900  each,  while  102  tribes  with  population- 
of  no  more  than  350  persons  will  be  eligible  to  receive  a  maximum  of 
$17,500  each  (excluding  the  small  tribe  incentive)  based  on  the  $50 
per  person  formula.10  Does  the  population  formula  reflect  the  actual 

5  Note  3,  Supra. 

6  Note  3,  Supra. 

7  Note  2.  Supra. 

B11^hF^filJ^l-  ?e  ,ma-d?  frailable  to  cover  the  costs  of  training  tribal  personnel  in  aren- 
such  as  financial  administration,  merit  personnel  system   etc 

oviraStScSUpport  provides  tribes  with  funding  to  cover  "overhead  or  indirct  cost*. 
±v  -Note  6,  Supra. 
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needs  of  each  tribe?  Clearly,  it  does  not.  Nowhere  is  independent  tri- 
bal income  taken  into  consideration  nor  the  ability  of  a  tribe  to  finance 
its  chairman,  council  and  tribal  attorney.  There  are  tribes  who  are 
administratively  sophisticated;  who  have  personnel  systems,  account- 
ing and  financial  management  departments.  There  is  no  doubt  that 
each  tribe  can  utilize  their  share  of  the  grant  allocation  for  capacity 
building  purposes,  but  is  that  in  fact  the  best  utilization  of  a  limited 
amount  of  funds?  The  fallacy  of  the  population  formula  as  applied  to 
the  grant  program,  is  that  the  cost  of  strengthening  tribal  government, 
preparing  for  contracting  or  training  tribal  employees,  is  not  neces- 
sarily tied  to  the  population  of  that  tribe.  For  example,  would  it  cost 
the  Xavajos  as  much  money  to  draft  a  constitution  as  it  would  a  small 
California  tribe  I  If  a  tribe  submits  a  grant  application  to  improve  its 
tribal  court  the  tribal  population  is  not  really  a  factor  in  the  amount 
needed  to  acquire  a  law  library  or  train  tribal  judges.  Task  force 
findings  indicate  that  poorly  financed  tribal  governments  are  ones  with 
small  populations  and  limited  resources.  Under  the  population  for- 
mula the  greatest  number  of  tribes  with  the  greatest  needs  receive  the 
smallest  allocation  of  funds. 

Population  formulas  should  only  be  used  in  conjunction  with  a  well- 
financed  small  tribes  incentive  program  which  does  not  limit  the 
amount  of  money  each  small  tribe  can  receive.  A  greater  portion  of 
the  total  grant  allocation  should  be  discretionary,  thus  allowing  small 
tribes  to  submit  grant  applications  which  truly  reflect  tribal  needs. 

Recommendations 

1.  Because  the  population  formula  for  distribution  of  Federal  funds 
works  to  the  disadvantage  of  the  largest  number  of  tribes  having  the 
greatest  needs,  a  population  formula  should  only  be  used  in  conjunc- 
tion with  a  well-financed  small  tribes  incentive  program  which : 

a.  Does  not  limit  the  amount  of  any  grant  each  tribe  can  receive ; 

b.  Allocates  grants  based  on  tribal  need. 

2.  Although  coalitions  should  be  encouraged  among  small  tribes,  it 
should  not  be  a  priority  in  small  tribe  incentive  funding. 

3.  Small  tribes  should  not  be  limited  to  forming  coalitions  with  tribes 
of  less  than  150  persons. 

4.  The  Bureau  of  Indian  Affairs  should  be  directed  to  undertake  a 
leeds  assessment  of  each  tribal  government  to  determine  tribal  capa- 
bility to  finance: 

a.  the  tribal  chairman; 

b.  the  tribal  council ; 

c.  a  tribal  attorney ; 

(J.  a  tribal  administrator;  and 
e.  a  support  staff. 

5.  The  Self-Determination  Grants  Program  should  continue  indefi- 
nitely and  with  increased  funding  to  meet  tribal  governmental  needs 
!is  reflected  in  the  Bureau's  needs  assessment. 
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TRIBAL  GOVERNMENT  TASK  FORCE  ANALYSIS  OF 
TRIBAL  GOVERNMENT  ACCOUNTABILITY 

The  acount  ability  of  Tribal  Governments  to  their  constituents  is  a 
concern  which  has  been  expressed  by  at  least  one  of  the  Congressional 
members  of  the  American  Indian  Policy  Review  Commission.  The 
Tribal  Government  Task  Force  has  addressed  this  issue  extensively 
in  its  research  and  surveys  of  Tribal  Governments.' 

Analysis  of  the  results  received  from  this  research  has  convinced 
the  task  force  that  the  accountability  of  tribal  governments  is  an 
internal  matter  of  tribal  governments,  and  does  not  lend  itself  to  rec- 
ommendations of  Federal  policy.  To  this  end,  the  task  force  will 
unofficially  be  issuing  a  separate  report 2  to  tribes  based  on  the  findings 
of  the  task  force,  with  recommendations  to  tribal  governments  as  to 
how  a  tribal  government  may  better  organize  itself,  revise  its  constitu- 
tion, or  take  whatever  internal  measures  which  are  appropriate  to  in- 
suring the  guarantee  of  individual  rights  and  due  process  called  for 
in  the  Indian  Civil  Rights  Act  of  1968. 

In  order  that  the  Commissioners  be  fully  aware  of  the  thrust  of 
the  task  force  findings  and  the  general  nature  of  task  force  recom- 
mendations to  be  provided  to  the  tribes,  a  brief  discussion  of  mecha- 
nisms to  improve  Tribal  Government  accountability  is  provided  below. 

The  task  force  began  its  work  to  address  the  issue  of  tribal  gov- 
ernment accountability  by  analyzing  85  tribal  constitutions,  selected 
to  provide  a  representative  sample  of  tribes  with  varying  populations, 
natural  resources,  and  trust  lands.  The  purpose  of  this  analysis  was 
to  identify  internal  constitutional  limitations  that  would  in  any  way 
affect  the  accountability  of  elected  officials  of  the  tribal  government, 
or  the  procedures  by  which  a  tribal  official  or  tribal  council  could  be 
removed  from  office,  if  such  action  were  deemed  necessary  by  a  ma- 
jority of  tribal  members. 

Tribal  constitutional  analysis  revealed  that  the  large  majority  of 
tribal  constitutions  did  indeed  contain  provisions  for  tribal  referen- 
dum, recall,  and  removal  of  tribally-elected officers. 

To  the  extent  that  such  procedures  provided  for  in  tribal  constitu- 
tions function  effectively,  and  based  on  Federal  policy  which  recog- 
nizes the  sovereignty  of  Tribal  Governments,  the  task  force  concluded 
that  it  was  not  the  responsibility  of  the  task  force  or  of  Congress  to 
interfere  in  the  internal  functioning  of  Tribal  Governments.  Where 


1  See  Appendix  I. 

2  The  Tribal  Government  Task  Force  has  obtained  private  foundation  support  to  issuo  a 
■eparate  tribal  report  on  the  findings  of  the  task  force.  The  report  will  focOfl  on  task  forcp 
recommendations  to  tribes,  on  the  basis  of  the  research  of  the  task  force  has  conducted  over 
the  past  year. 

(91) 


92 

such  remedies  are  not  provided  in  tribal  constitutions,  the  task  force 
will  suggest  to  tribes  a  variety  of  ways  in  which  such  remedies  could 
be  guaranteed  for  all  tribal  members. 

A  second  area  of  study  conducted  by  the  task  force  focused  upon 
the  separation  of  powers  existing  in  Tribal  Governments.  It  has  been 
the  criticism  of  some  non-Indian  onlookers,  that  too  much  power  is 
placed  in  the  executive  branch  of  the  tribal  government.  As  discussed 
extensively  in  Chapter  III  of  the  task  force  report,  a  major  factor  in 
this  problem,  where  it  exists,  is  largely  due  to  a  lack  of  adequate 
finances  to  support  the  basic  operations  of  Tribal  Government.  More 
>pecifical]y,  a  Jack  of  funds  to  finance  little  more  than  the  .-alary  of  the 
tribal  chairman,  in  many  cases  means  that  tribal  funds  are  insufficient 
to  provide  a  balancing  legislative  branch  empowered  to  oversee  the 
actions  of  the  executive.  "Without  the  financial  resources  to  enable  a 
system  of  checks  and  balances  provided  for  in  the  United  States  Con- 
stitution, it  is  small  wonder  that  a  legislative  branch  of  Tribal  Gov- 
ernment, comparable  in  its  functions  to  the  United  States  Congress, 
cannot  exercise  its  powers  effectively. 

Because  of  insufficient  tribal  funds  to  compensate  tribal  council  per- 
sons, council  members  are  forced  to  engage  in  full-time  employment 
outside  of  the  tribal  government,  and  can  only  devote  evenings  and 
weekends  to  the  problems  confronting  their  government.  This  situa- 
tion precludes  any  possibility  of  monitoring  the  activities  of  the  Tribal 
Government  on  a  day-to-day  basis.  It  is  unthinkable  that  the  Congress 
of  the  United  States  could  function  on  this  basis  and  adequately  rep- 
resent the  concerns  of  its  citizenry. 

In  similar  fashion,  a  part-time  legislative  branch  is  equally  un- 
workable for  Tribal  Governments. 

Thus,  in  order  for  Tribal  Governments  to  be  truly  accountable  by 
the  standards  set  forth  in  Federal  policy  and  embodied  in  the  Indian 
Civil  Rights  Act  of  1968.  tribal  governments  must  have  the  financial 
resources  necessary  to  enable  their  legislative  branches  of  government 
to  be  accorded  the  status  and  powers  on  a  tribal  level,  comparable 
to  those  powers  accorded  to  the  legislative  branch  of  the  Federal 
Government. 

The  existence  of  a  fully-functioning  independent  judiciary  is 
thwarted  by  the  same  problem — lack  of  sufficient  financial  resources 
to  make  the  position  of  tribal  judges  not  only  full-time,  but  positions 
which  are  accorded  the  independent  status  and  powers  of  a  judicial 
branch  of  government.  Tribal  courts  should  not  be  subject  to  partisan 
influence  of  any  sort,  and  it  is  the  conclusion  of  this  task  force  that 
in  order  to  guarantee  the  full  freedom  of  the  tribal  court  from  po- 
litical involvement,  financial  resources  and  training  are  needed  to  in- 
sure the  protection  of  due  process  rights  to  all  parties  litigating  in 
tribal  courts. 

It  is  worthy  of  note,  that  in  the  task  force's  investigation  of  the 
issue  of  Tribal  Government  accountability,  the  task  force  found  that 
many  tribal  governments  had  taken  measures  to  assure  their  accounta- 
bility, over  and  above  traditionally-defined  safeguards  as  outlined  in 
the  United  States  Constitution.  Despite  limited  tribal  funds,  a  num- 
ber of  Tribal  Governments  have  established  it  as  a  responsibility  of 
the  highest  priority — to  inform  tribal  members  on  a  consistent  basis 
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of  tlio  actions  taken  by  the  tribal  government.  The  "White  Mountain 
Apache  Tribe  of  Arizona  purchases  radio  time  once  a  week  for  reser- 
vation-wide broadcasts  informing  tribal  members  of  issues  con- 
fronting the  tribe,  decisions  made  and  actions  taken  by  the  tribal 
government. 

The  accountability  of  tribal  governments  is  an  issue  of  concern  not 
only  to  the  Congressional  members  of  the  Policy  Review  Commission, 
but  more  importantly,  a  widely-expressed  interest  of  tribal  members. 
The  Tribal  Government  Task  Force  is  happy  to  report  that  insofar 
as  Tribal  Governments  have  been  allowed  to  exercise  their  powers  in 
an  arena  in  which  there  is  mutual  recognition  of  the  independent 
political  status  of  tribal  governments,  Tribal  Government  accounta- 
bility to  tribal  members  is  a  well-institutionalized  practice  on  the 
great  majority  of  Indian  reservations  today. 
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Appendix  I. — Index  to  Tribal  Government  Task  Force  Report 
Numerical  code  to  indexed  documents 

1.  Public  Hearings ;  Task  Forces  2  &  4 ;  Phoenix,  Ariz. ;  June  2-3,  1976. 

2.  Public  Hearings ;  Task  Forces  1,  2,  3,  4  &  9 ;  Muskogee,  Okla. ;  May  13-14, 

1976. 

3.  Public  Hearings;  Task  Forces  1,  2,  3,  4  &  9 ;  Oklahoma  City,  Okla. ;  May  10- 

11, 1976. 

4.  Public  Hearings ;  Task  Forces  1,  2,  3  &  4 ;  Missoula,  Mont. ;  Apr.  19,  1976. 

5.  Public  Hearings;  Task  Forces  2,  3  &  4;  Aberdeen,  S.  Dak.;  Apr.  15-16,  1976. 

6.  Public  Hearings ;  Task  Forces  2  &  3 ;  Superior,  Wis. ;  Mar.  19-20,  1976. 

7.  Public  Hearings ;  Task  Forces  1,  3  &  4 ;  Yakima,  Wash. ;  Feb.  4,  1976. 

8.  Public  Hearings;  Task  Forces  2  &  4;  San  Marcos,  Calif.:  Jan.  31,  1976. 

9.  Public  Hearings;   Task  Force  1,  4  &  10;   Sacramento,  Calif.;  Jan.  20-21, 

1976. 

10.  Public  Hearings ;  Task  Force  4 ;  Pierre,  S.  Dak. ;  July  28-29,  1975. 

11.  Exhibits  presented  at  Public  Hearings. 

12.  Field  Consultant  Report — Quinault  Indian  Reservation. 

13.  Field  Consultant  Report — Makah  Indian  Reservation. 

14.  Field  Consultant  Report — Warm  Springs  Reservation. 

15.  Field  Consultant  Report — Soboba  Indian  Reservation. 

16.  Field  Consultant  Report — Santa  Rosa  "Tachi"  Rancheria. 

17.  Field  Consultant  Report — Pyramid  Lake  Pauite  Indian  Reservation. 

18.  Field  Consultant  Report — Pala  Indian  Reservation. 

19.  Field  Consultant  Report — Uintah-Ouray  Reservation. 

20.  Field  Consultant  Report— Zuni  Pueblo. 

21.  Field  Consultant  Report — Sisseton-Wahpeton-Sioux,  Sisseton  Reservation. 

22.  Field  Consultant  Report — Cheyenne  River  Sioux,  Cheyenne  River  Reserva- 

tion. 

23.  Field  Consultant  Report — Standing  Rock  Sioux,  Standing  Rock  Reservation. 

24.  Field  Consultant  Report — Fort  Berthold  Reservation. 

25.  Field  Consultant  Report — Rocky  Boy's  Reservation. 

26.  Field  Consultant  Report — Laguna  Pueblo. 

27.  Field  Consultant  Report — Seneca  Nation,  Allegany  Reservation. 

28.  Field  Consultant  Report — Northern  Cheyenne  Reservation. 

29.  Field  Consultant  Report — Cheyenne  and  Arapaho  Tribes  of  Oklahoma. 

30.  Field  Consultant  Report — Comanche  Tribe  of  Oklahoma. 

31.  Field  Consultant  Report— Creek  Tribe  of  Oklahoma. 

32.  Field  Consultant  Report — Navajo  Reservation. 

/.  Tribal  Government  Relationship  to  Department  of  Interior 

A.    JURISDICTION 

1.  Exercise  of  Jurisdiction — Tribal  Government 

Tribal  ordinances,  BIA  authority  to  approve/p.  71-72/1 

2.  Felony  Jurisdiction 

Federal  policy  vacillation  towards  Indians/S.  D.  Attorney  general/p.  174-78  & 
189/10 

3.  P.L.  2S0— States 

BIA,  authority  to  approve  tribal  ordinances/1 

BIA,  trustee  role  in  tribal  self-determination/p.  63-65  &  86-S7/1 

BIA,  trustee  role  v.  tribal  jurisdiction/p.  70-71/1 

DOI  solicitor,  tribal  sovereignty,  views/S.  D./p.  10-14/5 

(07) 
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Secretary  of  Interior's  approval  of  tribal  constitutions,  etc./Campo  Reservation/ 

1 1  90/8 
Secretary's  approval  of  tribal  constitution,  etc./Campo  Reservation/II.  90/8 
Secretary's  role,  Calif  ./I.  92-94/8 
Termination  act,  effects,  recommendations,  Calif./p.  234-45/9 

B.    TRIBAL    POWEBS  OF  SELF-GOVERNMENT* 

Amendment  to  U.S.  Constitution,  "Indian  land  titles  will  never  be  extinguished"/ 
Cheyenne  River/p.  14/22 

Federal  policy  on  resource  development  should  encompass  strong  position  on  eco- 
nomic utilization  and  protection  of  tribal  lands  with  federal  support  for 
policy/ Warm  Springs/p.  6/14 

Federal  policy,  government  should  attempt  to  support  tribes  on  individual  basis/ 
Makah/p.  12/13 

Membership  regulation/Pala/p.  1/18 

Non-temination  policy  &  recognition  of  tribal  sovereignty,  strong  legislation  with 
provision  that  such  legislation  could  not  be  rescinded/Cheyenne  River/p.  13- 
14/22 

Powers  of  tribes ;  tribe  sees  Bureau  as  attempting  to  restrict  through  regulations 
that  are  not  necessarily  the  intent  of  Congressional  legislation/Seneca/p.  3/27 

Repeal  of  termination  policy/Makah/p.  16/13 

Repeal  of  termination  policy/Warm  Springs/p.  8/14 

Repeal  of  termination  policy/Cheyenne  River/p.  13-14/22 

Repeal  of  termination  policy/Quinault/p.  15/12 

Secretarial  approval  of  constitutional  changes,  approval  process  is  so  time-con- 
suming that  few  desires  for  change  are  carried  out/Rocky  Boy's/p.  5/25 

Secretarial  approval  for  land  use  or  natural  resource  development/tribe  ques- 
tions the  necessity/Cheyenne-Arapaho/p.  1/28 

Secretarial  approval  of  resolutions,  policy  is  inconsistent  with  the  development  of 
tribal  sovereignty/Seneca/p.  2/27 

Secretarial  approval  of  resolutions,  problem  with  amount  of  time  necessary  to 
gain  approval  of  proposed  plans/Laguna/p.  1/26 

Secretarial  approval  of  proposed  constitutional  changes,  control  over  internal 
structure  of  tribe  is  inappropriate/Laguna/p.  2/26 

Secretarial  approval,  land  use  should  not  be  subject  to/Laguna/p.  2/26 

Secretarial  approval  of  resolutions,  requirements  should  be  removed  from  tribal 
constitution/Ft.  Berthold/p.  4/24 

Secretarial  approval  of  resolutions,  takes  too  long  to  get  BIA  approval/Ft. 
Berthold/p.  4/24 

Secretarial  approval  of  resolutions,  should  be  abolished  because  final  approval 
or  rejection  should  be  in  council  or  tribal  members  as  a  whole/Ft.  Berthold/ 
p.  5/24 

Secretarial  approval  of  resolutions,  tribe  has  been  delayed  for  three  years  in 
pursuing  a  mineral  exploration  contract  because  Secretary  has  not  acted  on 
agreement/Xavajo/p.  5-6/32 

Secretarial  approval  of  resolutions,  large  delaying  factor  upon  tribal  action/ 
Cheyenne-Arapaho/p.  2/28 

Secretarial  approval  of  resolutions  or  ordinances  or  by-laws,  BIA  should  never 

have  full  authority/Soboba/p.  2/15 
Secretarial  approval  of  resolutions,  BIA  should  not  have  final  approval  or  dis- 
approval power/Santa  Rosa/p.  2/16 
Secretarial  approval  of  resolutions,  BIA  should  not  approve  any  resolutions, 

process  is  in  conflict  with  tribal  self-determination/Pyramid  Lake/p.  2/17 
Secretarial  approval  of  resolutions,  process  takes  too  long/Pala/p.  1/18 
Secretarial  approval  of  resolutions,  provisions  for  review  in  Ute  constitution/ 

Ute/p.  4/19 
Secretarial  approval  of  resolutions,  review  should  not  be  necessary  on  non-trust- 
related  issues/Ute/p.  4/19 
Secretarial  approval  of  resolutions,  slow  procedure  with  accompanying  delays, 

examples/Ute/p.  4/19 
Secretarial  approval  of  resolutions,  burdensome  process/Zuni/p.  3/20 
Secretarial  approval  of  resolutions/Quinault/p.  2/12 

Secretarial  approval  of  resolutions  on  trust  issues,  limits  ability  of  tribe  to 
function  effectively/Quinault/p.  5/12 
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Secretarial  approval  of  constitution  &  by-laws  &  resolutions  &  council  actions, 
IRA  constitution/Makah/p.  5/13 

Secretarial  approval  of  resolutions,  approval  on  non-trust  issues  will  be  elimi- 
nated by  constitutional  revision/Makah/p.  5/13 

Secretarial  approval  of  resolutions,  time  lag  problem  after  submittal  to  Bureau/ 
Makah/p.  5/13 

Secretarial  approval  of  resolutions,  tribal  opposition/Makah/p.  5/13 

Secretarial  approval  of  resolutions,  infringement  on  tribal  sovereignty/Makah/ 
p.  5/13 

Secretarial  approval  of  resolutions,  tribe  loses  large  volume  of  time  because  BIA 
will  not  approve  transaction  because  there  is  no  precedent/Makah/p.  6/13 

Secretarial  approval  of  resolutions,  diminishes  power  of  tribe  to  act  on  its  own 
behalf/Makah/p.  G/13 

Secretarial  approval  of  resolutions  on  non-trust  issues,  unnecessary/Warm 
Springs/p.  3/14 

Secretarial  approval  of  resolutions,  rejection  of  zoning  ordinance/Quinault/ 
p.  2/12 

Secretarial  approval  of  resolutions,  basis  of  authority/BIA  Superintendent/Pima 
Agency /p.  71-72/1 

Secretarial  ratification  of  tribal  constitution  once  drafted,  tribe  is  in  process 
of  self-government,  not  self-government  by  authorization/Creek/p.  3/31 

Secretarial  approval  of  resolutions,  time  delays  &  inconsistency  in  responding/ 
Cheyenne  River/p.  3/22 

Secretarial  approval  of  resolutions  on  non-trust  issues,  useless  procedure/ 
Sisseton/p.  4/21 

Secretarial  approval  of  resolutions,  unnecessary /Comanche/p.  3/30 

Secretarial  approval  of  constitution  once  drafted,  tribal  members  should  be  only 
I     ones  who  have  to  approve  as  affected  population/Creek/p.  3-4/31 

Secretarial  approval  of  resolutions,  delays  in  approval  are  undesirable/Standing 
Rock/p.  2/23 

Secretarial  approval  of  resolutions  on  non-trust  issues,  unnecessary/Standing 
Rock/p.  2/23 

j  Self-Determination  Act,  will  enhance  the  possibility  of  termination/Laguna/p. 
10/26 

Self-Determination  Act,  intent  of  termination/Cheyenne  River/p.  11/22 

Self-Determination  Act,  seen  as  federal  government  trying  to  get  out  of  the  In- 
dian business/Makah/p.  15/13 

Self-Determination  Act,  can  lead  to  termination  because  no  assurance  that  there 
will  be  money  to  carry  out  basic  operations  of  tribe  after  contracting/Makah/p. 
15/13 
j  Self-Determination  Act,  contracting,  few  years  may  see  BIA  budget  nonexistent 
&  no  more  trust  responsibility/Makah/p.  15/13 

Self-Determination  Act,  fear  of  Federal  government  using  Self-Determination 
Act  for  purposes  of  termination  of  the  Federal  trust  responsibility/Ft.  Bert- 
hold/p.  16/24 

Self-Determination  Act,  if  tribe  does  well  under  the  contracting  provisions.  Fed- 
eral Government  would  feel  the  trust  responsibility  should  no  longer  exist/Ft. 
Berthold/p.  16/24 
] Self-Determination  Act,  designed  to  assist  the  tribes  in  becoming  'self-governing' 
or  in  'termination',  Self-Determination  Act  purpose  &  individual  tribal  re- 
sponse could  determine  the  very  existence  of  some  tribes/Ft  Berthold/p.  17/24 

Self-Determination  Act,  could  lead  to  termination  for  smaller  tribes  if  popula- 
tion rather  than  demonstrated  need  is  the  prime  factor  for  determining  allo- 
cations/Rock Boy's/p.  19/25 

Self-Determination  Act,  intent  of  legislation  was  to  create  a  positive  influence 
on  tribal  government  development  yet  much  of  this  has  been  nullified  at  the 
regulation  level  by  a  Bureau  which  is  attempting  to  gain  more  powTer  over  the 
internal  functions  of  Indian  tribes. 

Self-Determination  Act,  intent  is  termination/Standing  Rock/p.  10-11/23 

Self-Determination  Act,  extend  life  of  act  to  a  minimum  period  of  25-50  years  to 
test  it  in  conjunction  with  strong  legislation  of  non-termination  policy/Stand- 
ing Rock/p.  11/23 

Self-Determination  Act,  designed  to  create  competition  between  tribes  for  avail- 
able Federal  assistance  and  thus  is  a  clear  termination  intent  of  the  Federal 
government/Ft.  Berthold/p.  17/24 
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Self-Determination  Act,  tribes  will  be  forced  into  competition  in  order  to  ga 

assistance  &  services  available  and  that  the  Federal  Self-Determination  A 

budget  will  be  too  limited  to  be  beneficial  to  all  tribes/Ft.  Berthold/p.  17/24 
Sovereignty,  historical  facts  demonstrate  the  past  policy  of  hindering  the  tril 

in  asserting/Ft.  Berthold/p.  5/24 
Termination,  termination  is  present  policy/Rock  Boy's/p.  20/25 
Termination,  Congress  should  make  an  official  declaration  or  legislation  of  a  noi 

termination  &  tribal  sovoreignty  policy  /Rocky  Boy's/p.  20/25 
Termination,  treaties  should  be  reviewed  &  reaffirmed  through  legislation/Rock 

Boy's/p.  20/25 
Termination,  terminatation  of  all  tribes  inevitable  in  the  far  future  and  Sel 

Determination  Act  may  be  merely  another  tool  to  be  used  by  the  Feedral  go 

ernment  to  achieve  that  end/Ft.  Berthold/p.  17/24 
Termination,  will  again  become  or  currently  is  policy  of  U.S.  Government/ Stant 

ing  Rock/p.  11/23 
Termination,  Federal  Government  should  officially  recognize  tribal  sovereignt 

and  individual  treaties/Standing  Rock/p.  11/23 
Termination,  federal  government  should  express  a  strong  declaration  of  nor 

termination  stating  that  no  future  Congress  could  alter  that  policy/Standiu 

Rock/p.  11/23 
Termination,  federal  government  should  cut  personnel  positions  at  Bureau  are 

levels  and  put  needed  personnel  at  agency  levels  to  provide  greater  assistant 

to  tribes/Standing  Rock/p.  11/23 
Termination,  fear  of,  federal  government  seen  as  shirking  its  responsibility  t 

protect  and  defend  tribal  lands  and  resources/Ute/p.  9/19 
Termination/Comanche/p.  9/30 
Termination,  Federal  government  could  do  much  to  eliminate  threat  by  rescinc 

ing  House  Congressional  Act  103-A 
Termination,  United  States  Congress  should  formally  rescind  House  Congre> 

sional  Act  103-A/Xorthern  Cheyenne/p.  9/29 


II.   Indian   Tribes   as   Governments — Problems  in  Exercising  Powers   of   Self- 

Government 

A.  HUNTING  AND  FISHING  RIGHTS 

BIA,  efforts  with  state  to  get  hunting  and  fishing  jurisdiction,  Washington/p. 

426-27/7 
Hunting  and  fishing  code/L'Anse  Reservation,  Michigan/II.  19/6 
Hunting  and  fishing  enf./Apache/p.  230  &  p.  245-46/1 
Hunting  and  fishing  enforcement/Oneida/I.  36/6 
Hunting  and  fishing  enforcement/ San  Carlos  Apache/p.  306/1 
Hunting  and  fishing  jurisdiction/ Apache/p.  229  &  p.  243-44/1 
Hunting  and  fishing  jurisdiction/Fond  du  Lac/I.  136/6 
Hunting  and  fishing  jurisdiction/Paiute/p.  126-27/1 

Hunting  and  fishing  jurisdiction/San  Carlos  Apache/p.  288-89  &  p.  294/1 
Hunting  and  fishing/L'Anse  Reservation,  Mich./II.  57-58/6 
Hunting  and  fishing  litigation,  trival  resources/Minn.  Chippewa/I.  109-10/7 
Hunting  and  fishing  powers,  tribe  would  like  to  exercise/Standing  Rock/p.  2/23 
Hunting  and  fishing  regulation/Laguna/p.  1/26 
Hunting  and  fishing  regulation/Mohave  Apache/p.  229/(1) 
Hunting  and  fishing  regulation/Navajo/p.  4/32 
Hunting  and  fishing  regulation/Northern  Cheyenne/p.  2/29 
Hunting  and  fishing  regulations/Papago/p.  97/(1) 
Hunting  and  fishing  regulations/Seneca/p.  2/27 
Hunting  and  fishing  regulations,  tribal  vs.  state  jurisdiction  and  court  decision/ 

Kaibab  Paiute/p.  126-27/(1) 
Hunting  and  fishing  regulations  tribe  is  exercising  and  cooperation  with  state/ 

Gila  River/p.  6/Phoenix,  Arizona/Hearings 
Hunting  and  fishing/San  Carlos  Apache/p.  288-89  &  294/1 
Regulation  of  fishing  on  and  off  reservation,  fisheries  patrol,  Boldt  decision  of 

ll)74/Makah/p.  2/13 
i  Tribal  conservation  code/Leech  Lake/Boris  Forte/I.  137/6 
Zoning,  non-Indian  ordinances  allow  reservation  hunting/II.  160-61/8 

B.    JURISDICTION 

1.  Concurrent  Jurisdiction 

Concurrent  jurisdiction  over  offenses  covered  by  state  and  federal  law/Quinault/ 
'      P-  1/12 
Concurrent  jurisdiction  in  law  enforcement,  cross-deputization  with  local  state 

and  municipal  law  enforcement  personnel/Ute/p.  1/19 
Cross-deputization/Apache/p.  252-53/1 
Cross-deputization/Gila  River/p.  8/1 
Cross-deputization/Salt  River/p.  324/1 
Cross-deputization/L'Anse  Reservation,  Mich./II.29-30/6 
Cross-deputization/Mille  Lacs/II.  195-97/6 
Cross-deputization/Cheyenne/p.  160/10 
Cross-deputization/Crow  Creek/p.  200/10 
Cross-deputization/Rosebud/p.  123A/10 

Cross-deputization/S.  D.  State  Attorney/p.  242^3  &  251-52/10 
Cross-deputization/S.  D./p.  222/10 

Cross-deputization/S.  D.  Attorney  General/p.  193-95/10 
Cross-deputization /Klallam/P-  51-59/7 
jCross-deputization/Suquamish/p.  84  &  86-S7/7 
Cross-deputization/Yakima/Warm  Springs/p.  250-51/7 
Cross-deputization/Yakima/p.  154/7 

Cross-deputization/hunting  and  fishinqr/Skokomish/p.  651-52/7 
CJross-deputization/need  for/Creek/p.  3/31 
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Croes-depotization  with  counties  and  working  relationship/Gila  River/p.  8/ 
Phoenix,  Arizona/hearings 

I  n-s-deputization  between  Bureau  officer  and  two  counties  surrounding  reserva- 
tion land/Kaibab  Paiute/p.  138/(1) 

Warrants,  extradition,  S.D.  State  Attorney/p.  243-45/10 

2.    (Exercise  of  Jurisdiction — Tribal    Government) 

Appellate  court  recommendations,  S.D.  Attorney  General/p.  186 

Appellate  procedures/ Apache/p.  236  &  251/1 

Appellate  proeedures/Papago/p.   114-18/1 

Appellate  procedures/Paiute/p.  141/1 

Appellate  procedures/San  Carlos  Apache/p.  301/1 

Appellate  procedures/Salt  River/p.  325-26/1 

Appellate  procedures/Salish  Kootenai/p.  57-58/4 

Appellate  proeedures/Yankton/p.  144-45  &  149-50/5 

Appellate  system.  view/Cheyenne  River/p.  334-36/5 

BIA,  r»>le  in  tribal  jurisdiction  over  non-Indians/p.  65-66/1 

BIA,  special  officer's  authority/p.  48/1 

Broadcast,  tribal  government  proceedings/ Apache/p.  262-63/1 

C.  R.  A.,  against  Indian  tradition /Cheyenne  River/p.  333/36/5 

C.R.  A.  Apache/p.  237/1 

C.  R.  A.  and  provision  of  counsel/Rosebud/p.  345-46,  349,  367-68/10 

C.  R.  A./San  Carlos  Apache/p.  288  &  302/1 

C.K.A..  view/Fort  Berth old/P-  275/5 

Code.  revision/Papago/p.  109-10/1 

Court  Apache/p.  233/1 

Court-BIA  authority  conflict/Yankton/p.  140-41/5 

Court  inadequacy,  view/DOI  solicitor/S.D./p.  45^-49/5 

Conrt  proc^dures/Yankton/p.  142, 150-51/5 

Court  system/Cheyenne  River/p.  330-32/5 

Court  system,  problems/Pine  Ridge/p.  481-83/5 

Court  system/Winnebago/p.  441-455,  461/5 

Court  system/Fond  du  Lac/I.  133/4 

Court  system  adequacy,  BIA  view/Portland/p.  142-43/4 

Court  system/Montana  legislator/p.  103/4 

Court  system,  view/Salish  Kootenai/p.  30-31/4 

Court  system,  grievance  committee/ Apache/p.  249-51,  259-62/1 

Conrt  system.  Paiute/1 

Criminal  .iurisdiction/Xez  Perce/p.  700-01/7 

Criminal  jurisdietion/Puyullap/p.  627/7 

Criminal  jurisdiction/Warm  Springs/p.  247-48-/7 

Criminal  jurisdiction,  tribal  assumption/Sugamish/p.  80  &  93-94/7 

Criminal  justice  program s/Colville/p.  609/7 

DOI  approval  tribal  constitution/Salt  River/p.  331-33/1 

Expansion  of  tribal  jurisdiction  beyond  misdemeanor  jurisdiction/Gila  River/ 

p.  16-18/ (1) 
FBI-BIA  relationship  felony  jurisdiction/p.  51-54  &  56-62/1 
FBI  investigations  delay,  BIA  role  in/p.  56-62/1 
FBI  investigations  delay  and  recommendations/p.  54-60/1 
FBI-tribal  relationship/Gila  River/p.  12-18/1 
FBI-tribal  relationship  on  investigations/p.  52/1 
Felon v  jurisdiction,  FBI  &  U.S.  Attorney  authority  on  reservation/p.  49-50  & 

no-6l/l 
Felony  jurisdiction/ San  Carlos  Apache/p.  305/1 
Felony  jurisdiction,  problems/Cheyenne  River/p.  339-41/5 
Indian  appeals  court,  view/Oneida/I.  36/6 
Indian  rights,  view/Yakima/1. 116-17/8 
Judicial  review/ Apache/p.  235-36,  248  &  250-51/1 
Judicial  review/Papa go/p.  119-20/1 
Judicial  review/San  Carlos  Apache/p.  300-01/1 
Judicial  review/Salt  River/p.  325/1 
Judicial  system /Pine  Ridge/p.  85-86/1 
Justices  of  the  Peace/Montana  legislator /4 
Juvenile  court/San  Carlos  /Apache/p.  305-06/1 
Maior  Crimes  Act,  view/DOI  solicitor.  S.D./p.  11/5 
Major  Crimes  jurisdiction/Gila  River/p.  15/1 
Major  Crimes.  prosecution/Paiute/p.  142^3/1 
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Iajor  Crimes  Act/L'Asne  Reservation,  Mich./II.  29/1 
Officers  tribal  government  non-salaried/Suquamish/p.  94-95/7 
elf-determination,  view/Apache/p.  162-163, 167-69,  278-80/1 
■elf-government,  view/Panma/II.  9-10/8 
Separation  of  powers/p.  270-71/10 
reparation  of  powers,  BIA  recommendation/p.  74/1 
Sovereignty,  view/San  Carlos  Apache/p.  281-96/1 
it  ate  limitations  on  tribal  power/Oneida/I.  24/6 
'ribal  chairman's  power/Pine  Ridge/p.  475-79/5 
'ribal  constitution/Winnebago/p.  430/32/5 
Tribal  constitution/ Yankton/p.  127-30/5 
'ribal  constitution  revision/San  Carlos  Apache/p.  307-08/1 
[ribal  council/ Yankton/p.  126  &  136-37/5 
Tribal  council.  problems/Fort  Berthold/p.  230/41/5 
'ribal  court,  lack  of/Campo/II.  91/1 
'rilKil  court/Salt  River/p.  324/1 
ribal  court  authority,  basis/Rosebud/p.  261-63/16 
'ribal  court  competence/Rosebud/p.  265-67,  272-73,  277-78/10 
'ribal  court  competence,  S.D./p.  303-07/10 

tribal  court,  state  recognition/Blackfeet/p.  37  (taped  section )/4 
'ribal  court,  state  recognition  of/Salish  Kootenai/p.  58/4 
['ribal  court  order,  recognition/Paiute/p.  139/1 
["ribal  court  order,  state  recognition/Apache/p.  251-52/1 
['ribal  court  order,  state  recognition/Papago/p.  113-14/1 
1'ribal   court   order,   state   recognition/San  Carlos  Apache/p.  303/1 
rribal  court  order,  state  recognition/Cheyenne  River/p.  354-55/5 
['ribal  court  order,  state  recognition/Yankton/p.  144/5 
1'ribal  courts,  view/S.D.  State  Attorney /p.  257-61/10 
Fribal  executive  power  to  hire  and  fire/Gila  River/p.  6  &  24-25/1 
rribal  government  actions,  state  recognition/Salt  River/p.  321-22/1 
Fribal  government  separation  of  powers/Gila  River/p.  6  &24-25/1 
rribal  government  separation  of  powers/Yankton/p.  130-33.  135,  168/5 
Fribal  government  separation  of  powers  needed/Salish  Kootenai/p.  88-89/4 
rribal  government  and  sovereignty,  view/Yakima/L  117-20/8 
1'ribal  government,  view/Nebraska  Indians/p.  11, 13,  22/10 
rribal  government,  view/S.  D.  Attorney  General/p.  184-85/10 
rribal  sovereignty,  DOI  solicitor's  view/S.  D./p.  10-14/5 
(Felony  Jurisdiction) 
DOI  solicitor,  conflict  of  interest  in  natural  resources,  problems,  Salish  Kootenai/ 

p.  32-34/1 
FBI— BIA  relationship /p.  .",1-54/1 

FBI.  investigations,  delay  and  recommendations/p.  54-60/1 
FBI— tribal  relationship/Gila  River/p.  12-18/1 
FBI — tribal  relationship  in  investigations/p.  52/1 
Felony  jurisdiction/ Apache/p.  253-54/1 
Felony  jurisdiction,  FBI,  and  U.S.  Attorney  authority  on  reservation/p.  49-50  k 

60-61/1 
Plenary  power,  view/United  Tribes  Council/p.  50-54,  56/9 

S.  (Jurisdiction  over  non-Indians-Legnl  Bnsi*) 

BIA.  role  in  tribal  jurisdiction  over  non-Indians/p.  65-66/1 
Checkerboard,  Flathead/p.  26-27,  7S/4 
Checkerboard,  problems,  Washington/p.  118/4 
Checkerboard/San  Carlos  Apache/p.  294-96/1 
Checkerboard/Lac  du  Flambeau/II.  65-66/6 
Checkerboard/ Cheyenne  River/p.  346-47/5 
Checkerboard/Standing  Rock/p.  374-77,  383-86/5 
Checkerboard/Winnebago/p.  403-04/5 
Checkerboard/Agua  Caliente/1. 107-09/8 
Checkerboard/Palm  Springs/I.  80/8 

Checkerboard  situation/Flathead  Reservation/p.  30-31.  50-53/10 
Checkerboard  situation/Nebraska  Indians/p.  13,  20-21/10 
Checkerboard  situation/S.  D./p.  78-80/10 

Criminal  jurisdiction  over  non-IndiansAYashington/p.  50-52/7 
Exclusive  tribal  jurisdiction/Quinault/p.  398-99.  404-08/7 

Exclusive  tribal  jurisdiction  over  non-Indians  in  hunting  and  fishing/Quinanlt/ 
p.  415  7 
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Jurisdiction  of  actions  of  tribal  government,  tribal  court/Papago/p.  114,  120/(1) 
Jurisdiction  of  tribal  court  over  Bureau  administrative  operations  located  on 

•rvation/BIA  superintendent/Pima  Agency /p.  66-69/(1) 
Jurisdiction  of  trilial  court  over  violations  of  tribal  zoning  ordinance/Gila  River/ 

p.  27-28/(1) 
Jurisdiction  of  tribal  court  over  adoption  of  Papago  child  residing  off  reservation/ 

Papago/p. 107-108/(1) 
Jurisidiction  over  Corps  of  Engineers  flood  land,  tribal  view/Fort  Bertbold/p. 

242.  52 
Jurisdiction  over  election  disputes,  tribal  court/Papago/p.  119-120/(1) 
Jurisdiction  over  election  disputes,  tribal  council  vs.  judicial  branch/Gila  River/ 

P.  26/(1) 
Jurisdiction  over  hunting  and  fishing,  continual  disputes  with  state/Cheyenne 

River/p.  2/22 
Jurisdiction  over  non-Indians,  tribe  is  in  process  of  expanding/Rocky  Boy's/p. 

1/25 
Jurisdiction  over  non-Indians,  power  has  been  exercised  to  great  degree  in  past 

though  not  specifically  provided  for  in  Law  &  Order  Codes/Rocky  Boy's/p. 

1/25 
Jurisdiction  over  non-Indians/Apaches/p.  226-27.  234.  240-42,  247/1 
Jurisdiction  over  non-Indians/San  Carlos  Apache/p.  282,  285-88,  298-99/1 
Jurisdiction  over  non-Indians/Papago/p.  99. 103/1 
Jurisdiction  over  non-Indian  ineident/Paiute/p.  138/1 
Jurisdiction  over  non-Indians/L?Anse  Reservation.  Mich./II.  29/6 
Jurisdiction  over  non-Indians/Fort  Berthold/p.  226/5 
Jurisdiction  over  non-Indians/Fort  Berthold/p.  436-37/5 
Jurisdiction  over  non-Indians/Winnebago/p.  403.  406-08/5 
Jurisdiction  over  non-Indians.  view/Oneida/L  38-39/6 
Jurisdiction  over  non-Indians  in  law  enforcement  desired/White  earth/I.  171- 

72/1 
Jurisdiction  over  non-Indians.  view/Corps  of  Engineers/p.  77-S0/5 
Jurisdiction  over  non-Indians.  S.  D./p.  278/10 
Jurisdiction  over  non-Indians.  S.  D.  Attorney  General/p.  178/10 
Jurisdiction  over  non-Indian/Rosebud  and  Sisseton  cases.  S.D.  350-55/10 
Jurisdiction  over  non-Indians /Blackxeet/p.  37"  (tape  section)  /4 
Jurisdiction  over  non-Indians,  revision  of  Code  of  Justice  to  provide/Standing 

Rock/p.  1/23 
Jurisdiction  over  non-Indians,  treaty  powers  of  exclusion  and  sovereign  powers 

of  extradition  for  failure  to  comply /Qninanlt/p.  3/12 
Jurisdiction  over  non-Indians.  BIA  Superintendent  approval/BIA  Superinten- 
dent/Pima Agency /p.  65-66/  (1 ) 
Jurisdiction  over  non-Indians/Xavajo/p.  3/32 
Jurisdiction  over  non-Indians/rtp/p.  1/19 
Jurisdiction  over  non-Indians,  tribe  took  jurisdiction  with  Secretary  of  Interior 

approval/Northern  Chevenne/p.  2/29 
Jurisdiction  over  non-Indians,  tresoas^  case/Kaibab  Paiute/p.  137-138/(1) 
Jurisdiction  over  non-Indians/Zuni/p.  2/20 
Jurisdiction  over  non-Indians,  federal  government  should  pass  laws  affirmatively 

declaring-  tribal  right/Standing  Rock/p.  9/23 
Tribal  jurisdiction  over  non-Indians.  Governor  of  Utah  has  publicly  encouraged 

Utah  residents  to  ignore  tribal  citations/Ute/p.  1/19 
Jurisdiction  over  non-Indians  on  reservation.  none/Warm  Springs/p.  1/14 
Jurisdiction  over  non-Indians  on  reservation/Papago/p.  97-99.  103/ CI) 
Jurisdiction  over  non-Indians  on  reservation,  constitutional  revision/Makah/p. 

2/13 
Jurisdiction  over  non-Indians  on  reservation,   tribe  wishes  to  exercise/Warm 

Springs/p.  2/14 
Jurisdiction  over  non-Indians  on  reservation,  tribal  desire  to  exercise/Pyramid 

Lake/p.  1/17 
Jurisdiction  over  all  reservation  land  requested/Lac  du  Flambeau/II.  66-67/6 
Jurisdiction  over  Toppenish.  Wash./Yakima/p.  663-65,  671/7 
Jurisdiction  over  tribal  lands/Creek/p.  1/31 
Jurisdiction  over  tribal  members/Cheyenne  River/p.  2/22 
Jurisdiction  over  non-Indians/Cheyenne  River/p.  346-47.  354.  361-64/5 
Jurisdiction  over  non-Tndians/Rosebud/p.  261-78.  348-58/10 
Jurisdiction  over  non-Indians/Puyallup/p.  630-35/7 
Jurisdiction  over  non-Indians  Quinault/p.  412/7 
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i   Jurisdiction  over  non-Indians/Vakinia/p.  662-CS3/7 
I  Jurisdiction  over  non-Indians/Cahuilla/1.  72-7<;  s 

Jurisdiction  over  non-Indians/Pala/II.  95/8 

Jurisdiction  over  non-Indians/Rosebud/p.  348-58/10 

Non-Indian  participation  in  tribal  government  rejected/Cheyenne  River/p. 
361-04/5 

Non-Indian  participation  in  tribal  government  rejected/Standing  Rock/5 

Recommendations,  confine  jurisdiction  to  where  whites  outnumber  Indians/p. 
14   7 

Recommendations,  criminal  jurisdiction  over  non-Indians,  Wash. /p.  50-52/7 

Recommendations,  jurisdiction  for  non-Indians/Suquamish/p.  28-29/7 

Recommendations,  limit  jurisdiction  on  fee  patent  land/p.  62-66 
I  State,  county  law  enforcement  inadequate,  Wash.,  p.  123-25/7 

Sovereignty.  non-Indian  opposition/p.  41-44/7 

State  jurisdiction  to  consolidate  reservation  with  non-Indian,  land/Fond  du  Lac 
v.  Hoard  of  Supervisors/Minn.  Chippewa/I.  122-23/6 

..]  -/.  Land  Use  Control  (Zoning) 

BIA,  zoning  assistance  not  given/Quinault/p.  428/7 

BIA,  zoning  conflict  with  Salt  River/p.  333-34/1 

Conflicts,  between  county  and  reservation  regulations/ Yakima/p.  199-201/7 

County  zoning  jurisdiction,  mobile  home  incident/Calif./p.  309/9 

County  zoning  on  reservation.  problems/Lac  du  Flambeau/II.  65/6 

Development,  position/Palm  Springs/I.  100-01/8 

Drafting  of  zoning  ordinance,  council  appointed  commission  to  study  zoning 
laws  of  counties  and  cities  and  states  and  attend  zoning  hearings  and  obtain 
copies  of  state  zoning  regulations/Gila  River/p.  28-29/(1) 

Dual  zoning,  favored  by  non-Indians/Yakima/p.  170-71  &  175-77/7 
'"  Rancheria,  easement  problems,  Calif. /p.  242-^13/9 

Tribal  zoning,  fee  patent  owners  view,  Wash. /p.  140-42/7 

Zoning/Oneida/I.  31/6 

Zoning,  state-tribal  conflicts,  Mum./I.  156-57/6 

Zoning,  dual  jurisdiction/Palm  Springs/II.  64/1.  80-83,  S5/8 

Zoning.  discrimination/Agua  Caliente/II.  75/8 
^Zoning,  by  tribal  government,  Wash./p.  140^2/7 
M  Zoning/ Warm  Springs/p.  224-25/7 
J  Zoning,  county  view/Colville/p.  224-25/7 

Zoning,  fee  patent  land,  recommendations/ Yakima/p.  204-05/7 

Zoning,  conflict  with  BIA/Salt  River/p.  333-34/1 
'Zoning  discrimination/Agua  Caliente/II.  75/8 

Zoning  of  fee  patent  land/Yakima/p.  204-05/7 

Zoning  jurisdiction/Cheyenne  River/p.  306/5 
l  Zoning  jurisdiction/Quinault/p.  409-11/7 
r  Zoning  jurisdiction/Agua  Caliente/I.  111-15/8 

Zoning  jurisdiction/Degayo/1. 129, 1. 143/S 

Zoning  jurisdiction/Soboba/II.  160-61/8 
_  Zoning  jurisdiction/Apache/p.  230-33/1 

Zoning  jurisdiction/Gila  River/p.  6,  27-29/1 
.  Zoning  jurisdiction/Papago/p.  S9/1 

Zoning  jurisdiction/Paiute/p.  127/1 

Zoning  jurisdiction/Salt  River/p.  319-20/1 

Zoning  jurisdiction  statutes  effect  on/Agua  Caliente/II.  50-52/8 

Zoning  jurisdiction  under  280,  Calif./I.  39/8 

Zoning  and  land  use  regulations/Kaibab  Paiute/p.  127/(1) 

Zoning  and  land  use  regulations  exercised  for  past  3  years/Gila  River/p.  6/ 
Phoenix,  Arizona — Hearings 

Zoning  ordinance/Quinault/p.  1/12 
1  Zoning  problems/ Agua  Caliente/II.  37/8 

Zoning  problems/Rincon  Reservation/I.  53/8 

5.  Public  Law  280 — Implementation 

County-tribal  government  police  relationship/Gila   River/p.   20-28/1  Law  en- 
forcement jurisdiction  over  non-Indian  desired/White  Earth/I.  171-72/6 
(a)  P.L.  280-States 
1 280  and  tribal  self-government.  BIA  views/I.  39-41/8 
BIA,  FBI  relationship  felony  jurisdiction/p.  51-54 ;  56,  63/1 
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BIA,  land  programs,  tribal  input/Gila  River/p.  42-43/1 

BIA,  law  enforcement  special  officer/Gila  River/p.  13-20/1 

BIA,  law  enforcement  special  officer's  role/p.  47-51,  57-58,  63/1 

Conflict  of  interest  within,  Calif./I.  50-51/8 

(  onflict  of  interest  within,  Quechan/1. 14-18,  II.  56-57/8 

Corps  of  Engineers,  conflict  of  interest  in  federal  legal  representation/p.  106-08/5 

DOI  solicitor,  conflict  of  interest  in  Indian  representation/S.  D./p.  8-9,  20-21, 

26-29,  35-38/5 
DOI  solicitor,  conflict  of  interest  on  natural  resources  problems/Salish  Kootenai/ 

p.  32-34/5 
DOJ,  misconduct  Indian  land  claims  settlement/Calif./p.  84/9 
DOJ,  relations  with  Quechan/I.  11/8 

DOJ  relationship  with  Warm  Springs/ (non-280) /p.  258-59/9 
Retrocession,  law  enforcement  preparation/Quechan/1. 19-20/8 
Retrocession,  position/Fond  du  Lac/I.  134/6 
Retrocession,  position/Lac  du  Flambeau/II.  73-74/6 
Retrocession,  position,  Minn. /Chi  ppewa/I.  88-89/6 
Retrocession,  position/Red  Cliff/II.  184-85/6 
Retrocession,  position/St.  Croix/II.  74/6 
Retrocession,  position/Quechan/I.  8-9/8 
Retrocession,  position/Sycuan  Reservation/II.  128-29/8 
Retrocession,  position/Los  Coyotes  Reservation/II.  123-25/8 
Retrocession,  position/Winn/p.  9,  12,  14,  20-22/8 
Retrocession,  position/ Agua  Caliente/I.  110-11,  II.  64-65/8 
Retrocession,  position/Cahuilla/I.  70-71/8 
Retrocession,  position/Cochella/I.  187/8 
Retrocession,  position/Campo  Reservation/II.  90/8 
Retrocession,  position/Pauma/II.  10-11,  12/8 
Retrocession,  position/Pala/II.  92-93/11. 103-06/8 
Retrocession,  position/Rincon  Reservation/I.  59-60/8 
Retrocession,  position/ Sayan  Reservation/I.  140-41/8 
Retrocession,  position/Yakima/I.  120/8 
Retrocession,  position/Palm  Springs/I.  102-03/8 
Sovereignty,  View/Yakima/p.  7-9,  13/9 

6.  Tax 

280  effect  on  state  personal  property  tax/Montana/p.  9/4 

BIA,  assistance  to  Wash./IRS/p.  315-17,  321/7 

Cheyenne/p.  163/10 

Economic  benefits  from  tax  status/Col ville/p.  310-11.  324/7 

Indian  taxation  suggested  on  severance  of  fee  patent  land/Fort  Berthold/p. 
438-39/5 

IRA  constitution/Gila  River/p.  24/(1) 

IRA  constitution/Kaibab  Paiute/p.  139/(1) 

IRA  constitution/Makah/p.  5/13 

Leasehold  tax,  tribe  would  like  to  exercise  fractional  interest/Zuni/p.  2/20 

Leasehold  tax/Ute/p.  2/19 

Revenue  potential  from  tax  status/Salish  Kootenai/p.  94-95/4 

Sales,  privilege  tax  over  non-members  on  the  reservation,  tribe  would  like  to  exer- 
cise/Standing Rock/p.  2/23 

Sales  tax/Chmeyenne  River/p.  1/22 

Sales  tax/Sisseton/p.  2/21 

Sales  tax/Ute/p.  2/19 

Sales  tax/Zuni/p.  2/20 

State  attempts  to  tax  Indians/Gila  River/p.  36/1 

State  attempts  to  tax  Indians/San  Carlos  Apache/p  291-92/1 

State  cigarette  tax  on  reservation/Montana/p   5-6  *>4/4 

State  coal  tax  jurisdiction/Montana/p.  17-19/4 

State  income  tax,  application  to  certain  Indians/Montana/p.  3-4/4 

State  oil  and  gas  tax/Montana/p.  14-15/4 

Mate  personal  property/inheritance  tax  on  Indians/Montana/p.  15-17/4 

7-12/4rS°         propertr   tax'   application  to   certain   Indians/Montana/p.    1-3, 

Stf.te  personal  property  tax/Minn.  Chippewa/I.  102/6 
l^!m^^Perty  taX'  M°bile  home  on  trust  land/Minn.  Chippewa/I.  101, 
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State  tax  jurisdiction,  legal  bases/Montana/p.  9-14/4 
State  tax  litigation/Montana/p.  24-27/4 
State  taxation/L'ance  Reservation/Mich./II.  39-40/0 
State  taxation,  Mich./I.  254-55/6 
Suit  against  possessory  tax/Agua  Caliente/II.  44/8 
Tax  collection  enforcement,  Bureau  will  not  assist/Makah/p.  8/13 
Tax  jurisdiction/I.  179-81,  184/8 
Taxation/Ft  Apache/p.  167/(1) 
Taxation/Warm  Springs/p.  254-55/7 
Taxation,  none/Ft.  Berthold/p.  1/24 
Taxation/Laguna/p.  1/26 
Taxarion/Navajo/p.  5/32 
Taxation,  none/Pyramid  Lake/p.  1/17 
Taxation,  none/Rocky  Boy's/p.  1/25 
Taxation,  some  fee  patent  land/Warm  Springs/p.  1/14 
Taxation  code  and  taxes/Quinault/p.  1/12 

Taxing,  none,  though  provided  for  in  tribal  constitution/Standing  Rock/p.  1/23 
Taxation,  tribe  is  considering  the  potential  for  taxing  non-Indian  business  enter- 
prises on  the  reservation/Northern  Cheyenne/p.  3/29 
Tribal  government,  state  revenue  dept.,  view/Montana/p.  12-13,  21-23/24 
Tribal  tax  jurisdiction/Menominee/II.  117-19/G 
Tribal  tax  power/Salish  Kootenai/p.  86/4 
Tribal  taxation/San  Carlos  Apache/p.  297/1 
Tribal  taxation/Salt  River/p.  319-20,  326-27/1 
U.S.  withholding  Indians'  taxes/Mercer  Clincher/Montana/p.  5/4 
View/Cahuilla/I.  67/8 
View/Quechan/I.  24/8 
Warm  Springs/p.  245^6/7 

C.    TBIBAL  POWERS   OF   SELF-GOVERNMENT 

Abuse  of  reservation  land  by  non-Indians/Papago/p.  97-98/(1) 

Appellate  system,  3-judge  panel  from  other  reservations/Papago/p.  115/(1) 

Appointment  of  tribal  judges,  authority  of  tribal  council  to  fire  judges/Papago/p. 
102/(1) 

Assertion  of  sovereign  powers,  BIA  does  nothing  to  aid  tribe/Quinault/p.  6/12 

Authority  of  tribe,  technical  support  and  advice  regarding  authority  has  never 
been  offered  by  BIA  officials/p.  2/25 

BIA  leasing  program,  BIA  has  made  leases  to  non-Indian  lessees/Ute/p.  1/19 

Building  code/Quinault/p.  2/12 

Business  and  occupations  tax  on  Indian  and  non-Indian  businesses  operating  on 
Indian  land/Makah/p.  3/13 

Challenges  to  tribal  jurisdiction  not  opposed  by  tribe's  trustee — Department  of 
Interior/Quinault/p.  5/12 

Child  custody,  need  for  financial  assistance  for  full  jurisdiction/Sisseton/p.  2/21 

Child  custody/Kaibab  Paiute/p.  128/(1) 

Child  custody,  Title  XX — Social  Security  Act.  conflict  over  state  provision  of 
services  to  reservation/Gila  River/p.  7/Phoenix,  Arizona — Hearings 

Child  custody  and  adoption  and  foster  care,  jurisdiction  of  tribal  court/Papago/p. 
104/(1) 

Child  placement,  Title  XX — Social  Security  Act,  jurisdictional  problems,  recogni- 
tion of  state  vs.  tribal  courts/Gila  River/p.  7/Phoenix,  Arizona — Hearings 

Child  placement  under  CFR  court/Kaibab  Paiute/p.  139-141/(1) 

Child  welfare  jurisdiction/Ute/p.  2/19 

Civil  and  criminal  jurisdiction/Cheyenne  River/p.  1/22 

Civil  jurisdiction  over  tribal  members/Cheyenne-Arapaho/p.  1/28 

Comprehensive  conservation  ordinance/Quinault/p.  3/12 

Conflict  of  interest/Comanche/p.  7/30 

Conflict  of  interest,  BIA  and  Bureau  of  Reclamation  /Mohave  Apache/p.  226/1 

Conflict  of  interest,  BIA  and  Bureau  of  Reclamation/Sisseton/p.  4/21 

Conflict  of  interest  in  Bureau/Makah/p.  12/13 

Conflict  of  interest  between  Bureau's  trust  responsibility  and  Department  of 
Interior  to  protect  non-Indian  interest/Warm  Springs/p.  6/14 

Conflict  of  interest,  natural  resource  development,  BIA  and  Department  of  In- 
terior/Standing Rock/p.  8/23 

Conflict  of  interest,  natural  resource  development,  BIA  and  Department  of  In- 
terior/Laguna/p.  8/26 
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Conflict  of  interest  in  providing  legal  assistance  to  superintendent  ts.  tribe  under 

IM.  solicitor's  office/BIA  superintendent— Pima  Agency/p.  69-71/(1) 

let  of  interest,  tribe  wants  control  of  river  flowing  through  reservation  which 
_h  national  park  and  supplies  water  to  Bureau  of  Land  Man- 
Land.  Department  of  Interior  is  caught  between  its  trust  relation- 

ship  with  the  tribe  and  protecting  the  interests  of  the  Forest  Service  and  the 

Bureau  of  Land  Management/Northern  Cheyenne/p.  9/29 
Conflicts  in  law  and  order  with  state  and  county  officials/Makah/p.  2/13 
Constitution,  drafting  of/Creek/p.  3/31 
Constitution,  none/Soboba/p.  1/15 

irution  and  by-laws  or  written  tribal  customs,  need  for/Sohoba/p.  1/15 
Constitution  and  by-law  revision/ltfakah/p.  2/13 
Constitutional  revision  to  provide  longer  terms  for  councilmen  and  chairman  to 

prevent    yearly    turnover   and    better    tribal    government    structure/Mohave 

Apaehe/p.  214(1) 
Contract  justice  of  peace.  non-Indian  judge/Kaibab  Paiute/p.  137/(1) 
Contracting  for  law  and  order  under  P.  L.  93-638/Makah/p.  2/13 
Control  of  land  and  resources,  need  for  financial  assistance  /Ft.  Berthold/p.  1/24 
Control  over  sales  of  own  timber,  tribe  would  like  to  exercise/Makah/p.  4/13 
Control  water  resources  and  right  to  develop  recreational  use,  tribe  would  like 

to  exercise/ Sen eca/p.  2/27 
Cooperation  agreements  with  other  jurisdictions,  need  for/Creek/p.  2/31 
Criminal  and  civil  jurisdiction/Northern  Cheyenne/p.  2/29 
Criminal  and  civil  jurisdiction,  desire  to  exercise  /Pala/p.  1/18 
Criminal  and  civil  jurisdiction.  non/Comanche/p.  1/30 
Criminal  and  civil  jurisdiction  over  all  Indians  on  reservation/Ft.  Berthold/ 

p.  1/24 
Criminal  and  civil  jurisdiction  over  all  Indians  on  reservation/Laguna/p.  1/26 
Criminal  and  civil  jurisdiction  over  all  persons  who  enter  exterior  boundaries  of 

reservation/Quinault/p.  1/(12) 
Criminal  and  civil  jurisdiction  over  tribal  members/Makah/p.  1/13 
Criminal  and  civil  jurisdiction  over  tribal  members/Warm  Springs/p.  1/14 
Criminal  and  civil  jurisdiction  over  tribal  members/Rocky  Boy's/p.  1/25 
Criminal  and  civil  jurisdiction  over  tribal  members  /Standing  Roek/p.  1/23 
Criminal  and  civil  jurisdiction  over  tribal  members/Zuni/p.  1/20 

stablisbmetft  of  original  boundaries  of  Uintah-Ouray  reservation/Ute/p.  3/19 
District  councils,  manage  local  affairs  and  advise  and  make  recommendations 

to  tribal  council,  need  for  strength ening/Sisseton/p.  3/21 
Divorr-e  and  property  settlement,  jurisdiction  of  state  vs.  tribal  court/Papago/ 

p.  113-114/  (1) 
Divorce  settlement  involving  non-tribal  members,  decision  and  jurisdiction  of 

tribal  court  upheld  by  federal  district  court  and  state  Supreme  Court/Warm 

Springs/p.  2/14 
Economic  development  /Ute/p.  3-4/19 
Election  of  chief  police  officer/Gila  River/p.  18,  19/ CI) 
Election  of  judges,  at  large  every  3  years/Gila  River/p.  18,  19/(1) 
Election  of  tribal  judges  and  tribal  chairman  and  vice-chairman/Fort  Apache/ 

r».  io5-iGP»/a) 

Executive,  legislative  and  judicial  branches  of  tribal  government/Gila  River/ 

p.  61/Phoenix.  Arizona — Hearings 
Exercise  all  powers  of  sovereign  state,  tribal  desire/Makah/p.  4/13 
Exercise  of  powers,  inadequacy  of  funding  to  exercise/Standing  Rock/p.  1/23 
Exercise  of  powers  within  reservation  boundaries,  tribe  plans  to  exercise  powers 

comparable  to  state  exercise  within  state  boundaries/Cheyenne  River/p.  3/22 
Expansion  of  tribal  jurisdiotion/BIA  superintendent/Pima  Agency/p.  61-62/(1) 
Federal  policy,  government  should  attempt  to  support  tribes  on  individual  basis/ 

Makah/p.  12/13 
Coals  of  self-government/Ft.  Apache/p.  162/  (1) 
Government  powers,  desire  to  exercise/Creek/p.  2/31 
Grievance  Committee/Papago/p.  122/(1) 
Gun  control  ordinance/Quinault/p.  3/12 
Housing  placements/Rocky  Boy's/p.  1/25 
Implied  consent  law,  tribe  considers  adopting  for  jurisdiction  over  non-Indians 

22?™f\  on   reservation,   Bureau   discourages   this   action/Mohave  Apache/p. 

Independence  of  judicial  branch,   election   vs.   appointment   of   tribal  judges/ 
Papago/p  119/(1) 
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Indian  Reorganization  Act  constitution/Mohave  Apache/p.  214/(1) 

Indian  Reorganization  Act  constitution/Ute/p.  1/19 

Indian   Reorganization  xVct  constitution/Pyramid  Lake/p.   1/1  < 

Investigations  bv  BIA  and  FBI  are  incomplete  and  inconclusive/Makah/p.  3/13 

Investigation  of  major  crimes  on  reservation,  BIA  vs.  FBI  officers/BIA  super- 
intendent/Pima  Agency /p.  51-53/(1) 

Judicial  and  law  enforcement  powers,  shared  jurisdiction  with  state/Seneca/p. 
2/27 

Judicial  system/Cheyenne  River/p.  1/22 

Judicial  system,  need  for  revision  and  update/Sisseton/p.  3/21 

Jurisdiction  over  major  crimes,  tribe  would  like  to  exercise/Xavajo/p.  5/32 

Jurisdiction  expansion,  need  for  technical  assistance/Ft.  Berthold/p.  3/24 

Jurisdiction  over  all  persons  within  reservation  boundaries,  tribe  is  considering 
expanding  jurisdiction/Ft.  Berthold/p.  2/24 

Jurisdiction  over  waters  of  glacial  lakes  within  exterior  boundary  of  reserva- 
tion, need  for  legal  assistance  to  assert  jurisdiction  instead  of  state/Sisseton/ 
p.  3/21 

Jurisdiction  over  disputes  between  tribal  members  and  tribal  government/Salt 
River  tribal  court/Mohave  Apache/p.  235/(1) 

Jurisdiction  over  election  disputes/Salt  River  tribal  court/Mohave  Apache/p. 
235-236/(1) 

Jurisdiction  over  child  custody  and  divorce  and  marriage  and  foster  placement/ 
Salt  River  tribal  court/Mohave  Apache/p.  234/  ( 1 ) 

Jurisdiction  over  non-Indians,  major  problem/Makah/p.  2/13 

Land  and  resource  jurisdiction/Zuni/p.  3/20 

Land  assignments/Santa  Rosa/p.  1/16 

Land  control  powers  over  non-Indian  and  allotted  lands,  tribe  would  like  to 
exercise/Standing  Rock/p.  2/23 

Laud  disputes,  tribal  council  sits  as  reviewing  board  for  decisions  made  by  tribal 
court/Zuni/p.  1/20 

Land  use/Seneca/p.  2/27 

Land  use  codes,  currently  being  considered  for  revision/Ft.  Berthold/p.  1-4 

Land  use  jurisdiction,  Grazing  Code/Zuni/p.  1/20 

Land  use  and  natural  resource  regulation/Northern  Cheyenne/p.  2/29 

Land  use  ordinance  for  zoning  of  land  development  as  residential  or  commercial 
or  business,  being  developed/Makah/p.  3/13 

Land  use  planning  agreement  with  adjacent  non-Indian  community,  drainage 
problems  and  compliance  with  restrictions/Mohave  Apache/p.  230-233/(1) 

Land  use  planning/Comanche/p.  1/30 

Land  use  planning  ordinance/Warm  Springs/p.  1/14 

Land  use  regulation/Xavajo/p.  4/32 

Land  use  regulation/Cheyenne-Arapaho/p.  1/28 

Land  use  regulation/Cheyenne  River/p.  1/22 

Land  use  regulation/Laguna/p.  1/26 

Land  use  regulation/Rocky  Boy's/p.  1/25 

Land  use  regulation/Soboba/p.  1/15 

Land  use  regulation,  desire  to  exercise/Pala/p.  1/1S 

Land  use  regulation,  tribe  is  trying  to  put  lands  back  into  tribal  corporate  owner- 
ship to  be  put  into  trust  by  Secretary  of  Interior  to  alleviate  checkerboard 
situation/Sisseton/p.  2/21 

Land  use,  responsibility  of  federal  probate  examiner  &  BIA  offices/Ute/p.  1/19 

Law  and  order  code,  adoption  of  Salt  River  law  and  order  code/Mohave  Apache/ 
P.  234/(1) 

Law  and  order,  constant  changeover  of  BIA  personnel/Makah/p.  1/13 

Law  and  order,  inadequacy  of  BIA/Kaibab  Paiute/p.  13S/(1) 

Law  and  order  code/Makah/p.  1/13 

Law  and  order  code/Xavajo/p.  3/32 

Law  and  order  code/Quinault/p.  1/12 

Law  and  order  code/Ute/p.  1/19 

Law  and  order  code  and  pertinent  ordinances  revision/Makah/p.  2/13 

ILaw  enforcement/Standing  Rock/p.  1/23 

Law  enforcement/Xorthern  Cheyenne/p.  2-3/29 
Law  enforcement/Rocky  Boy's/p.  1/25 

Law  enforcement.  Anglo  and  BIA  police  systems,  large  degree  of  non-Indian- 
owned  land  on  reservation/Ft.  Berthold/p.  2/24 
Law  enforcement,  BIA  responsibility/Kaibab  Paiute/p.  123-136/(1) 
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Law  enforcement,  cross  deputization  of  tribal  and  state  and  municipal  officers/ 

Zuni/p.  1/20 
Law  enforcement,  desire  exercise/Creek/p.  1/31 
Law  enforcement,  no  controversy  with  state  and  local  officials  regarding  police 

function/Warm  Springs/p.  1/14 
Law    enforcement,    cross-deputization   and   extradition   agreements   with   state 

counties/Ft.  Berthold/p.  2/24 
Law  enforcement,  checkerboarded  reservation  makes  enforcement  virtually  im- 
possible without  plat  maps  available  in  every  situation/Sisseton/p.  2/21 
Law  enforcement,  cross-deputization  agreement  with  state  cancelled  after  case 

brought  to  Eighth  Circuit/ Sisseton/p.  2/21 
Law  enforcement  under  Major  Crimes  Act,  "they  must  have  a  quota  of  cases  they 

will  bring  and  once  this  is  reached  no  other  cases  are  prosecuted  even  if  we 

think  it  is  an  important  onev/Sisseton/p.  2/21 
Law  enforcement,  desire  to  exercise/Pala/p.  1/18 
Law  enforcement,  desire  to  exercise/Santa  Rosa/p.  1/16 
Law  enforcement,  tribal  police  foree/Xavajo/p.  3/32 
Law  enforcement,  cross-deputization  with  state/Xavajo/p.  4/32 
Law  enforcement/Cheyenne  River/p.  1/22 
Law  enforcement  agency/Laguna/p.  1/26 
Law  enforcement  personnel/Quinault/p.  2/12 
Leases,  non-Indians  can  sublease  but  Indians  cannot/Ute/p.  1/19 
Leasing  program,  BIA/Ute/p.  1  &  2/19 
Legal  disputes  and  lawsuits  involving  state,  responsibility  of  federal  government 

to  provide  financial  assistance  and  legal  assistance/Ute/p.  2/19 
Legal  disputes  with  state,  need  for  full-time  legal  assistance/Sisseton/p.  2/21 
Liquor  tax  on  businessmen  selling  alcoholic  beverages/Pyramid  Lake/p.  1/17 
Major  Crimes  Act,  jurisdiction  of  federal  agent  on  reservation/Ute/p.  1/19 
Major  Crimes  Act.  law  enforcement  and  federal  investigation,  dissatisfaction 

with/Zuni/p.  1/20 
Major  Crimes  Act,  special  officer  does  not  recommend  prosecution,  tribe  dis- 
satisfied with  law  enforcement/Sisseton/p.  2/21 
Membership  customs  and  traditions/Soboba/p.  1/15 
Membership  regulation/Cheyenne  River/p.  1/22 
Membership  regulation/Comanche/p.  1/30 
Membership  regulation/Ft.  Berthold/p.  1/24 
Membership  regulation/Laguna/p.  1/26 
Membership  regulation/Makah/p.  3  &  4/13 
Membership  regulation/Xavajo/p.  a/32 
Membership  regulation/Xorthern  Chevenne/p.  3/29 
Membership  regulation/Santa  Rosa/p.  1/16 
Membership  regulation/Seneca /p.  2/27 
Membership  regulations/Standing  Rock/p.  1/23 
Membership  regulation/Ute/p.  2/19 
Membership  regulations/Zuni/p.  2/20 

Membership  regulation,  requires  Secretarial  appro val/Sisseton/p.  2/21 
Misdemeanor  punishment  on  state  and  federallv  defined  misdemeanors/Quinault/ 

p.  3/12 
Mismanagement  of  forest  products,  tribal  suit  against  BIA/Quinault/p.  6/12 
Natural  resource  development/Xavajo/p.  5/32 
Xavajo  Tribal  Code/Xavajo/p.  2/32 

Xo  appellate  system  to  CFR  court/Kaibab  Paiute/p.  141-142/(1) 
Xon-eonstitutional  government  with  powers,  contested  by  Harjo  v.  Morton/Creek/ 

p.  4/31 
Non-Indian  Reorganization  Act  constitution/Standing  Rock/p.  2/23 
Personnel  system,  new  administration/Gila  River/p.  25-26/ CI) 
Police  force.  BIA/Ft.  Berthold/p.  1/24 
Police  force.  BIA-tribal  contract/Rocky  Boy's /p.  1/25 

Power  to  make  liquor  sales  on  reservation  without  state  lioense/Fte/p.  3/19 
Powers  of  self-government,  lack  of  sufficient  financial  resources  biggest  obstacle/ 

Fte/p.  3/19 
Powers  of  self-government  not  exercised,  tribe  does  not  wish  to  incur  costs  of 

legal  battles  necessary  to  the  exercise/Ute/p.  3/19 
Powers.  BIA  has  acted  to  diminish  tribal  exercise  of/Ft.  Berthold/p.  5/24 
Powers,  expanded  exercise  of.  BIA  has  not  encouraged/Rocky  Boy's/p.  3/25 
Powers,  general  tribal  policv  to  exercise  greatest  degree  practical/Rocky  Boy's/ 

P.  2/25 
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Powers,  lack  of  funds  to  exercise/Ft.  Berthold/p.  2/24 

Towers,  lack  of  finances  to  exorcise/Rocky  Boy's/p.  2/25 

Towers  of  self-government,  tribe  would  like  to  exercise/Comaflche/p.  2/30 

Towers  of  self-government,  need  for  financial  assistance  to  exercise/Comanehe/ 
p.  2/30 

Towers  of  self-government,  need  for  financial  assistance  to  exercise/Sisseton/p. 
3/21 

Powers  of  self-government,  insufficient  funds  to  exercise/Cheyenne  River/p.  2/22 

Towers  of  self-government  and  tribal  council/Kaibab  Taiute/p.  138/(1) 

Power  of  tribal  governments  in  Oklahoma,  BIA  through  its  trust  responsibility 
has  diminished/Cheyeune-Arapaho/p.  2/28 

Towers  tribe  would  like  to  exercise,  not  exercised  now  because  of  need  for  finan- 
cial or  technical  assistance/Standing  Rock/p.  2/23 

Powers  of  tribes,  tribe  sees  Bureau  as  attempting  to  restrict  powers  through  reg- 
ulations fhat  are  not  necessarily  the  intent  of  Congressional  legislation/Sen- 
eca/p.  3/27 

Towers  tribes  wishes  to  exercise,  new  tribal  court  system  and  criminal  code/ 
Kaibab  Taiute/p.  136/(1) 

Prevention  of  crime,  influx  of  non-Indians  on  reservation  for  recreation,  tribal 
concern/Mohave  Apache/p.  210-211/(1) 

Prosecutions  of  non-Indians  in  tribal  court,  moratorium /Ute/p.  1  &  3/19 

Quinault  Environmental  Trotection  Act/Qumault/p.  2/12 

Reasons  for  removal,  tribal  court  judges/Tapago/p.  122/(1) 

Regulations  of  individual  and  tribal  land  use,  conflict  with  state  and  county/ 
Seneca/p.  2/27 

Regulatory  jurisdiction  over  fish  and  game  and  wildlife/Ute/p.  2/19 

Relationship  between  tribal  court  and  tribal  governing  body,  tribal  council/ 
Tapago/p.  90/(1) 

Repeal  of  T.L.  280/Makah/p.  2/13 

Repeal  of  T.L.  280/Quinault/p.  15/12 

Repeal  of  T.L.  280/Makah/p.  2/13 

Repeal  of  Indian  Civil  Rights  Act,  federal  government  should/Standing  Rock/p. 
9/23 

Repeal  of  termination  policy/Makah/p.  16/13 

Repeal  of  termination  policy/Warm  Springs/p.  8/14 

Requirement  for  secretarial  approval,  approval  for  nontrust  issues  will  be  elimi- 
nated by  constitutional  revision/Makah/p.  5/13 

Reservation   lands   in   two   counties,   problems/Kaibab   Paiute/p.    136-137/(1) 

Resolution  of  disputes  at  tribal  court  level/Mohave  Apache/p.  236/(1) 

Resource  development,  comprehensive  plan/Warm  Springs/p.  1/14 

Resource  development  regulation,  tribe  would  like  to  exercise/Seneca/p.  2/27 

Responsibilities  of  special  officer  from  Bureau/Gila  River/p.  19/(1) 

Responsibility  for  law  euforcement/Papago/p.  108/(1) 

Reservation,  all  tribal  land,  no  non-Indian  landowners  within  exterior  bounda- 
ries/Mohave  Apache/p.  233/(1) 

Restriction  of  building  on  non-Indians,  zoning  ordinance/Quinault/p.  2/12 

Resume  powers  retroceded  to  state  under  T.L.  280/Makah/p.  4/13 

Review  of  election  procedures,  district  judges/Gila  River/p.  27/(1) 

Revision  of  tribal  constitution  and  law  and  order  code/Tapago/p.  109/(1) 

Separation  of  powers/GilaRiver/p.  24-25/(1) 

Separation  of  powers  in  tribal  constitution,  BIA  assistance  in  constitutional 
revision  to  delineate  separation/BIA  superintendent/Tima  Ageney/p.  74-75/ 
(1) 

Social  services/Rocky  Boy's/p.  1/25 

Sovereignty,  disestablishment  of  reservation  boundaries  ;  Supreme  Court  reversal 
of  Eighth  Circuit  decision  establishing  Lake  Traverse  Reservation  original 
boundaries  of  1867  Treaty  with  U.S.  Government/Sisseton/p.  1/21 

Sovereignty,  historical  facts  demonstrate  the  past  policy  of  hindering  the  tribe 
in  asserting/Ft.  Berthold/p.  5/24 

Sovereignty,  limited  by  federal  government  and  acts  of  Congress  such  as  Major 
Crimes  Act  and  Indian  Civil  Rights  Act  and  statutes  which  allow  for  the 
state  collection  of  severance  tax/Navajo/p.  6/32 
i   Sovereignty,   state  encroachment,   New   Mexico  legislature   is  paving  way   for 
leasehold  taxes  on  formerly  federal  exempt  lands/Zuni/p.  2/20 

Special  arbitration  court  for  family  matters  with  accompanying  professional 
counseling  services,  tribe  would  like  to  set  up/Sisseton/p.  3/21 

Special  officer,  BIA,  investigation  of  major  crimes/Gila  River/p.  14-18/(1) 
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State  v.  tribal  jurisdiction,  State  of  Utah  has  a  statute  making  violation  of 
tribal  ordinance  a  misdemeanor  if  committed  by  non-Indian/Ute/p.  1/19 

Slate  highway  through  reservation,  state  and  county  officials  assume  jurisdiction 
over  Indian  people  traveling  on  road/Mohave  Apache/p.  240-242/(1) 

Termination,  law  should  be  provided  to  safeguard  all  Indian  properties  and  treaty 
rights  and  statutes/Quinault/p.  14/12 

Title  XX,  tribal  application  for  program  monies,  state  vs.  tribal  court  jurisdic- 
tion over  child  placement/Gila  River/p.  7,  8/Phoenix,  Arizona — Hearings 

Title  XX,  tribal  application  for  program  monies,  state  vs.  tribal  court  jurisdic- 
tion over  child  placement,  Inter-Tribal  Council  feasibility  study/Gila  River- 
Arizona  tribes/p.  7,  8/Phoenix,  Arizona — Hearings 

Traffic  enforcement  including  state  highways,  Zuni  Tribal  Police  Department/ 
Zuni/p.  1/20 

Transporting  and  exchange  of  prisoners,  cooperation  of  local  and  county  courts/ 
Warm  Springs/p.  1/14 

Treaty  rights,  protection  of,  major  goal/Makah/p.  1G/13 

Trespass  law  enforcement/Paia/p.  1/18 

Trespass  law  enforcement,  desire  to  exercise/Soboba/p.  1/15 

Tribal  appelate  system/Mohave  Apache/p.  236/(1) 

Tribal  council/Ft  Apache/p.  166/(1) 

Tribal  court/Quinault/p.  1/(12) 

Tribal  court/Sisseton/p.  2/21 

Tribal  court/Northern  Cheyenne/p.  3/29 

Tribal  court/Xavajo/p.  3/32 

Tribal  court/ War  Springs/p.  1/14 

Tribal  court,  25  CFR  court/Kaibab  Paiute/p.  128/(1) 

Tribal  court/Makah/p.  1-2/13 

Tribal  court,  use  of  Salt  River  court  system/Mohave  Apache/p.  234/(1) 

Tribal  court  of  appeal  s/Navajo/p.  3/32 

Tribal  court  judgments  and  decrees,  country  nonrecognition/Rocky  Boy's/p.  3/25 

Tribal  court,  need  for  updated,  need  for  financial  assistance/Zuni/p.  1/20 

Tribal  court/Standing  Rock/p.  1/23 

Tribal  court/Zuni/p.  1/20 

Tribal  court  orders,  not  always  recognized  by  state  police  and  court  systems/ 
Standing  Rock/p.  1/23 

Tribal  court  orders,  not  given  full  faith  and  credit  by  state/Sisseton/p.  2/21 

Tribal  court  system/Laguna/p.  2/26 

Tribal  court  system,  full  state  recognition/Warm  Springs/p.  1/14 

Tribal  government,  lack  of  stability,  dependency  on  federal  and  other  grants  on 
piece-meal  basis/Sisseton/p.  3/21 

Tribal  government,  needs  stable  line  of  authority  which  allows  for  lateral  commu- 
nication/Quinault/p.  11/12 

Tribal  government  power,  BIA  undermines  and  diminishes/Quinault/p.  5/12 

Tribal  jail  facility/Makah/p.  1/13 

Tribal  judicial  system/Ft.  Berthold/p.  1/24 

Tribal  law  and  order  in  cooperation  with  BIA  law  and  order/Makah/p.  1/13 

Tribal  ordinances/Quinault/p.  1/2 

Tribal  permit  to  harvest  timber/Quinault/p.  2/12 

Tribal  powers,  funding  on  grants  and  contracts  basis  limits  exercise/Quinault/p. 
4/12 

Tribal  powers  and  right  to  exercise  expanded  authority,  need  for  education  of 
Anglos/ Standing  Rock/p.  2/23 

Tribal  sovereignty,  BIA  undermines  tribal  government/Makah/p.  6/13 

Tribal  sovereignty,  federal  government  should  declare  specific  recognition  and 
tribe's  treaty  of  1868/ Standing  Rock/p.  9/23 

Tribally-owned  corporations,  licensing/Quinault/p.  3/12 

Utility  tax  for  maintenance  of  rural  home  sites,  consideration  of/Warm  Springs/ 
p.  2/14 

Water  resources  control/Kaibab  Paiute/p.  133/(1) 

Water  usage  regulation,  tribe  would  like  to  exercise/ Standing  Rock/p.  2/23 

Wildlife  regulation,  tribal  hunting  and  fishing  permits/Zuni/p.  2/20 

Working  relationship  between  tribe  and  Bureau  and  FBI  in  the  investigation  of 
major  crimes/Gila  River/p.  12-18/(1) 

Working  relationship  between  tribal  police  and  tribal  court/Gila  River/p.  20/(1) 

Working  relationship  between  county  sheriff  and  tribe/Gila  River/p.  20-24/(1)  j 

Working  relationship  between  county  sheriff  and  tribe,  lack  of  written  agreement/! 
Gila  River/p.  23/(1) 
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Worklease  program  for  Indian  prisoners  In  state  and  federal  prisons,  tribe  would 
like  to  set  up/Sisseton/p.  3/21 

D.    TRIBAL    SOVEREIGNTY 

Plenary  power.  view/United  Tribes  Council/p.  .50-54,  5(5/0 
Sovereignty,  view/Yakima/p.  7-9,  13/0 
Sovereignty,  view/Cahuilla/I.  63-67  &  I.  74/8 
Sovereignty,  view/San  Carlos  Apache/p.  281-86/1 

I  ■  E.    WATEB    BIGHTS 

Conflict  of  interest  in  U.S.  representation  of  Indians,  Colorado  <ii.se/II.  G1-G2/S 
Water  rights,  tribal  case  against  state/Northern  Cbeyene/p.  4/2!) 
"Water  rights  and  related  jurisdiction  claims,  conflict  between  tribal  and  state/ 
county  water  use  permit/Quinault/p.  2/12 


///.  Federal  Responsibility  to  Provide  Support  for  Functions  of  Tribal 

Government 

A.     TRIBAL    RESOURCES 

Accounting  system  with  property  management  system/Quinault/p.  9/12 

Agriculture  development,  major  goal/Santa  Rosa/p.  5/16 

Budgeting  and  planning  problems,  funding  on  grants  and  contracts  basis/Quin- 

ault/p.  4/12 
Budgeting  problems,  can't  plan  unless  early  approval  on  grant  application/Quin- 

ault/p.  9/12 
BIA  grants,  less  flexible  than  DOL  or  IGA  or  joint  funding  grants/Zuni/p.  8/20 
Census  count  of  tribal  population  upon  which  allocations  are  based,  inaccuracy/ 

Kaibab  Paiute/p.  151/(1) 
Construction  money  available  from  Bureau,  totaly  inadequate/Sisseton/p.  7/21 
Coordination   of  grants  and   contracts — particularly   BIA,   problenis/Makah/p. 

9/13 
Counseling  services,  insufficient  funds/Sisseton/p.  8/21 
Cutbacks  in  funding  of  Title  IV  monies  and  refusal  of  Bureau  to  provide  services/ 

Kaibab  Paiute/p.  150-157/(1) 
Direct  funding  for  tribal  government  development  and  exercise  of  tribal  juris- 

dicrion/Mohave  Apache/p.  238/(1) 
Distribution  of  BIA  funds/Comanche/p.  6/30 
Economic  development,  examples/Ute/p.  3-4/19 

Economic  development  and  land  management  and  operation  of  business  enter- 
prises, no  coordination/Xavajo/p.  14/32 
Economic  development,  need  for  expertise  and  legal  advice  and  technical  assist- 
ance/Cheyenne River/p.  6/22 
Educational  requirements  of  tribal  court  judges/Papago/p.  121/(1) 
Eligibility  for  BIA  services  if  member  is  recognized  by  tribe/Pala/p.  3/18 
Elimination  of  state  from  service  delivery  system,  taxes/Gila  River/p.  35-37/(1) 
Employment,  major  goal/Santa  Rosa/p.  5/16 

Environmental  impact  statement,  tribal  input/Mohave  Apache/p.  213/(1) 
Environmental  impact  studies  conducted  by  Bureau  of  Reclamation  (all),  tribe 

cannot  afford  its  own  study/Mohave  Apache/p.  212/(1) 
Environmental  protection  and  ecology/Ft.  Apache/p.  168-169/(1) 
Equipment  restrictions,  BIA  and  other  federal  programs,  problems/Makah/p. 

9/13 
Exercise  of  powers  of  self-government,  insufficient  finances  to  enforce/Cheyenne 

River/p.  2/22 
Federal  appropriations,  Calif.  share/I.  28-31  &  41-43/8 
Federal  appropriations,  California,  Indian  Share/p.  272-277  &  279-280/9 
Federal  policy  of  resource  development,  upholding  treaty  rights  and  assist  tribe 

through  funding  of  its  own  capabilities,  tribal  perspective/Quinault/p.  13/12 
Federal  programs,  consideration  for  and  allocations  based  on  1960  BIA  census 

figures  which  are  now  inaccurate/Sisseton/p.  8/21 
Financing  of  tribal  government,  if  tribe  had  income  it  would  be  used  to  finance 

basic  government  functions/Santa  Rosa/p.  2/16 
Fishing  licenses,  second  major  source  of  income/Mohave  Apache/p.  229/(1) 
Flooding  of  17,000  out  of  25,000  acres  of  reservation  lands,  construction  of  Orme 

Dam,  Central  Arizona  Froject/Mohave  Apache/p.  211-212/(1) 
Forestry  development  desired  by  tribe,  Bureau  opposes/Quinault/p.  10/12 
Fringe  benefits  on  grant  packages,  too  low  to  establish  retirement  system/Qui- 

nault/p.  10/12 
Funding  for  tribal  shake  mill,  Washington  State  Economic  Assistance  Authority/ 

Quinault/p.  11/12 
Hiring  of  professional  person,  insufficient  funds/Sisseton/p.  8/21 
Home  Improvement  Programs,  planning  and  fin?ncial  management  problems/So- 

boba/p.  3/15 
Housing,  major  goal/Santa  Rosa/p.  5/16 
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Hunting  and  fishing  enforcement,  LEAA  money/Fond  du  Lac/I.  13G-137/G 
Hunting  and  fishing  license  revenue/Lac  du  Flambeau/1 1.  67/6 
Income  derived  from  lease  of  tribal  lands  for  ranching,  allocation  to  range  develop- 
ment fund,  reaction  of  Bureau/Kaibab  Palute/p.  132/(1) 
Independent  sources  of  income,  insufficient  to  run  tribal  government/Quinault/p. 

6/12 
Insufficient  funds  to  sustain  tribal  government/Mohave  Apache/p.  212/(1) 
Job  security,  lack  of,  money  comes  from  periodic  contracts  whose  renewability  is 

not  assured/Sisseton/p.  7/21 
Land  use  planning,  financial  assistance  for  maintenance  of  rural  home  sites  on 

reservation/Warm  Springs/p.  2/14 
Law  enforcement  by  tribe,  BIA  cost  estimate/Portland/p.  143-145/4 
Law  enforcement  personnel,  tribal  f unds/Quinault/p.  2/12 
Law  and  order  program,  contracted  and  then  turned  back  to  Bureau/Mohave 

Apache/p.  215-216/(1) 
Law  and  order  program,  funding  level  increased  when  turned  back  to  Bureau/ 

Mohave  Apache/p.  216-217/(1) 
Law  and  order  program,  tribal  intent  to  recontract  following  increase  in  program 

funding  level  with  LEAA  supplenient/Mohave  Apache/p.  217-219/(1) 
Law  and  order  program  turned  back  to  Bureau,  inadequate  funding  and  equip- 
ment maintenance  and  inflation/Mohave  Apache/p.  216/(1) 
Local  housing  authority,  tribe  missed  out  on  joining  because  tribal  chairman  did 

not  have  adequate  funds  to  attend  meeting  that  was  held  nearby  and  result  is 

that  tribe  will  not  have  any  HUD  houses  constructed  on  rancheria/Santa 

Rosa/p.  3/16 
Maintenance  of  culture/Ft.  Apache/p.  167-168/(1) 
Management   training,  American   Indian   Management   Institute,   EDA   funds/ 

Quinault/p.  11/12 
Matching  of  federal  funds  for  programs,  examples/Ute/p.  5/19 
Mismanagement  of  forest  products,  tribal  suit  against  BIA/Quinault/p.  6/12 
Motor  pool  with  regulations/Quinault/p.  9/12 
Natural  resource  development/Laguna/p.  7-8/26 
i  Natural  Resource  development/Rocky  Boy's/p.  15/25 
(Natural  resources  development,  BIA  still  operates  in  traditional  role  and  BIA 

does  not  have  resource  development  oriented  personnel,  so  although  much  data 

has  been  collected,  data  has  never  been  evaluated  or  analyzed  in  the  light  of 

economic  feasibility  for  development/Zuni/p.  8/20 
Natural  resource  development,  council  members  have  inadequate  background  or 

information  for  considering  whether  to  develop  minerals/Northern  Cheyenne/ 

p.  3/28 
Natural  resource  and  economic  development/Navajo/p.  4-5/32 
Natural  resources  and  recourse  development/Ute/p.  8/19 
Obtaining  LEAA  funds,  budget  cuts,  problems  with  Indian  liaison/Gila  River/p. 

9-11/Phoenix,  Arizona — Hearings 
Obtaining  LEAA  funds,  problems/Gila  River/p.  9/Phoenix,  Arizona — Hearings 
Ocean  front  land,  28  miles,  tribe  can't  get  funds  to  zone/Quinault/p.  13/12 
Orme  Dam  construction,  most  of  reservation  land  currently  productive  or  resided 

upon  will  be  destroyed,  people  will  have  to  relocate  on  high  rocky  area  which 

cannot  be  developed/Mohave  Apache/p.  224-225/(1) 
Overall  economical  development  plan  assistance  given  by  Inter-Tribal  Council 

of  California,  Inc./Santa  Rosa/p.  5/16 
Overhead  rate/Laguna/p.  7/26 
Overhead  rate/Navajo/p.  10/32 
Overhead  rate/Rocky  Boy's/p.  14/25 
Overhead  rate/Sisseton/p.  8/21 
Overhead  rate/Standing  Rock/p.  7/23 
Overhead  rate/Ute/p.  8/19 
Overhead  rate/Zuni/p.  5/20 
Overhead  rate,  none/Ft.  Berthold/p.  12/24 
:  Overhead  rate,  none/Makah/p.  12/13 
Overhead  rate,  none/Pala/p.  2/18 
Overhead  rate,  none/Quinault/p.  12/12 
Overhead  rate,  none/Santa  Rosa/p.  4/16 
Overhead  rate,  none/Soboba/p.  4/15 

Per  capita  payments  to  tribal  members/Comanche/p.  4/30 
Per  capita  payments  to  tribal  members/Northern  Cheyenne/p.  6/28 
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Planning,  limited  by  federal  agency  guidelines/Quinault/p.  10/12 

Planning  and  programming,  lack  of  sufficient  capital/Zuni/p.  7/20 

Police  training,  funding  data/Colville/p.  615-616/7 

Population  formula  for  funding  is  wrong/Makah/p.  10/13 

Powers,  lack  of  finances  to  exercise/Rocky  Boy's/p.  2/25 

Powers  of  self-government,  lack  of  sufficient  financial  resources  biggest  obstacle/ 

Ute/p.  3/19 
Powers  of  self-government  net  exercised,  tribe  does  not  wish  to  incur  costs  of 

legal  battles  necessary  to  the  exercise/Ute/p.  3/19 
Problems  in  securing  management  training  funds  from  BIA/Quinault/p.  4/12 
Program  budgeting  and  planning  and  financial  management  problems,  lack  of 

financial  resotitfces/Quiuault/p.  9/12 
Program  continuity,  lack  of,  insufficient  funds/Sisseton/p.  6/21 
P.L.  280.  tribal  ability  to  provide  services/S.  D.  Attorney  General/p.  171  &  173- 

174/10 
Range  of  economic  development/Kaibab  Paiute/p.  132(1) 
Referral  services  and  facilities  for  juveniles,  financial  assistance/Warm  Springs/ 

p.  2 
Resource  development/Cheyenne  River/p.  9/22 
Resource  deveiopment/Creek/p.  9/31 
Resource  development/Ft.  Berthold/p.  12/24 
Resource  development/Makah/p.  12/13 
Resource  development/Seneca/p.  5/27 
Resource  development/Warm  Springs/p.  6/14 

Resource   development/need  for  long-range  plan/Warm   Springs/p.  6/14 
Resource  development,  need  for  water/Soboba/p.  4  &  5/15 

Resource  development,  role  of  BIA,  tribal  perspective/Cheyenne  River/p.  9/22 
Resource  development,  tribal  government/Quinault/p.  13/12 
Right-of-way  off  state  highway,  Indian  landowners  never  paid/Quinault/p.  9/12 
Sale  and  leasing  of  individually-owned  lands,  role  of  BIA/Comanche/p.  4-5/30 
Sanitation,  major  goal/Santa/Rosa/p.  5/16 

Scholarship  monies  to  tribal  members/Northern  Cheyenne/p.  6/28 
Size  of  population  of  reservation/Kailab  Paiute/p.  131/(1) 
Size  of  population  of  reservation/Mohave  Apache/p.  210/(1) 
Size  of  population  cf  reservation/White  Mountain  Apache-Ft.  Apache/p.  164/(1) 
Sources  of  income/Cheyenne-Arapaho/p.  2/29 
Sources  of  income/Pala/p.  1/18 
Sources  of  income/Soboba/p.  3/15 
Sources  of  income/Ute/p.  5/19 
Sources  of  income/Zuni/p.  4-5/20 
Stable  funding  to  secure  hard  money  base,  major  problem  and  goal/Quinault/p. 

15/12 
Sources  of  income/Cheyenne  River/p.  5/22 
Sources  of  income/Creek/p.  5/31 
Sources  of  income/Comanche/p.  3/30 
Sources  of  income/Ft.  Berthold/p.  6/24 
Sources  of  income/Laguna/p.  3-4/26 
Sources  of  income/Makah/p.  7/13 
Sources  of  income/Xavajo/p.  6/29 
Sources  of  income/Northern  Cheyenne/p.  6/28 
Sources  of  income/Pyramid  Lake/p.  2/17 
Sources  of  income/Rocky  Boy's/p.  7/25 
Sources  of  income/Seneca/p.  3/27 
Sources  of  income/Sisseton/p.  5/21 
Sources  of  income/Standing  Rock/p.  3/23 
Sources  of  income/Warm  Springs/p.  3/14 
Timber   resource   conservation   and    development,   BIA   hinders   tribal   power/ 

Mikah/p.  5-6/13 
Title  IV,  no  funding  for  2  years/Kaibab  Paiute/p.  151-152/ CI) 
Tribal  council  members,  part-time,  lack  of  adequate  funding/Standing  Rock/p. 

3/23 
Tribal  court  budget/Papago/p.  102  &  124-125/1 

Tribal  court  budget  derived  entirely  from  tribal  funds/Papago/p.  102/(1) 
Tribal  government,  basic  functions  supported  by  tribal  funds/Xorthern  Chev- 

enne/p.  6/28 
Tribal  government  effectiveness  and  efficiencv,  lack  of  funds  producing  inade- 
quate pay  system  definitely  hampers/Ft.  Berthold/p.  6/24 
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Tribal  government  funding/Apache/p.  237-  238  &  256  &  264-277/1 

tribal  government,  funding/ L/Anse  Reservation,  Mich./ll.  31-33/G 

Tribal  government  funding/Salt  River/p.  319-320  vV  :52V  &  335/1 

Tribal  government  funding  of  ser  vices/ Suqua  ml  sh,  p.  94-93/7 

Tribal  government-HUD  housing  authority/Standing  Rock/p.  179-1S2  &  p.  197- 
199/  5 

Tribal  government  operations.  Inadequate  funds,  severely  hampers  effective  func- 
tioning/Cheyenne River/p.  5.  22 

Tribal  government  resources/p.  33/1 

Tribal  government,  revenue  services/Pala/II.  100/8 

Tribal  government  revenue  sources/p.  297  &  308-311/1 

Tribal  government,  support  by  federal  funds  is  looked  upon  by  some  tribal  mem- 
bers as  resulting  in  making  the  tribal  government  more  responsive  to  its  funding 
sources  than  to  tribal  members/Cheyenne-Arapaho/p.  4/29 

Tribal  government,  yearly  turnover/Mohave  Apaehe/p.  213-214/(1) 

Tribal  income,  none/Santa  Rosa/p.  2/HS 

Tribal  income/Kaibab  Paiute/p.  154/(1) 

Tribal  income,  uses  of  Makah/p.  7/13 

Tribal  input  into  Indian  Health  Service  operations  on  reservation,  lack  of,  ex- 
am ple/Ute/p.  7/19 

Tribal  issue  of  vehicle  license  plates  on  tribally  owned  vehicles/Quinault/p.  ."»   L2 

Tribal  powers,  funding  on  grants  and  contracts  basis  limits  exercise/Quinault/p. 
4/12 

Tribal  roads.  Bureau  claims  they  are  public  access  roads  because  built  by  public- 
funds  and  tribe  has  no  jurisdiction/Quinault/p.  9/12 

Tribal  sovereignty,  BIA  undermines  tribal  government/Makab/p.  6/13 

T(JDP  grant  not  given,  Bureau  says  tribe  has  so  many  natural  resource  projects 
that  tribe  does  not  need  grant/Quinault/p.  11/12 

T»;i>P  grant  projects/Makah/p.  6&7/13 

Cses  of  tribal  income/Rocky  Boy's/p.  7  2q 

Young  people  as  potential  resource,  reduction  of  dropout  rate  from  formal  school- 
ing by  education  of  parents  and  adequate  employment  counseling  and  training/ 
Sisseton/p.  8/21 

TRIBAL    GOVERNMENT    PERSONNEL     (INCLUDES     COMPENSATION     AND     ORIENTATION) 

Attorney,  paid  from  tribal  funds/Pala/p.  2/1S 

Basic  powers  exercise,  need  for  training  and  professional  development  of  tribal 

members/Makah/p.  4/13 
Business  manager/Pala/p.  1/18 
Business  manager/Santa  Rosa/p.  4  16 
Business  manager,  desire  for/Pyramid  Lake/p.  3/17 
Compensation  of  tribal  councilmen.  per  diem  system  of  payment  does  not  allow 

for  Social  Security  tax  or  retirement  funds/Makah/p.  8/13 
Compensation  of  tribal  government  officials,  tribal  funds/Northern  Cheyenne/p. 

6/28 
Compensation  of  tribal  government  personnel/Oheyenne-Arapaho/p.  2/29 
Compensation  of  tribal  government  personnel /Comanche/p.  4/30 
Compensation  of  tribal  government  porsonnel/Creek/p.  5-6/31 
Comi>ensation  of  tribal  government  personnel ,/Lnguna/p.  4/26 
Compensation  of  tribal  government  personnel   Makah  p.  7  13 
Compensation  of  tribal  government  personnel/Mohave  Apache  p.  215/1 

apensatJon  of  tribal  government  personnel/Qninanlt  p.  6/12 
Compensation  of  tribal  government  personnel/Santa  Rosa/p.  2/16 
Compensation  of  tribal  government  personnel /Sisseton/p.  5/21 
Compensation  of  tribal  government  personnel/ Warm  Springs  p.  3-4   14 
Compensation  of  tribal  government  j>ersonnel/Zuni /p.  5/20 
Compensation  of  tribal  government  i>ersonnel.  inadequate,  lack  of  tribal  funds/ 

Rocky  Boy's  'p.  4  25 
Com)  ensation  of  tribal  government  personnel,  not  paid,  insufficient  tribal  income/ 

Soboba/p.  3/15 
Compensation  of  tribal  government  personnel,  problems  in  financing  chairman 

and  officers.  OXAP  and  otber  funding  sources/*  >uinanlt  p.  7712 
Compensation  of  tribal  government  personnel,  tribal  cbairman  and  council  mem- 

hers  not  paid,  has  hampered  progress  of  reservation/Pala/p.  1/18 
Comi^'usation  of  tribal  government  personnel,  tribal  funds/Cheyenne  River/p. 

5/22 
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Compensation  of  tribal  government  personnel,  tribal  funds/Ft.  Berthold/p.  6/2 
Compensation  of  tribal  government  personnel,  tribal  funds/Navajo/p.  6/32 
Compensation  of  tribal  government  personnel,  tribal  funds/Pyramid  Lake/p.  2/1 
Compensation  of  tribal  government  personnel,  tribal  funds/Rocky  Boy's/p.  7/2 
Compensation  of  tribal  officials,  tribal  funds/Seneca/p.  3/27 
Compensation  of  tribal  government  personnel,  tribal  funds/Standing  Rock/p.  3/2 
t  •  trnpensation  of  tribal  government  personnel,  tribal  funds/Ute/p.  5/19 
Compensation  of  tribal  government  planning  and  clerical  staff/Quinault/p.  6/1 
pensation  of  tribal  officials  with  tribal  funds,  legitimizes  power  of  trib; 

officials  because  officials  are  responsible  to  tribe  and  not  a  federal  agency 

Seneca/p.  4/27 
Development  of  tribal  court,  tribal  councilman  as  head  of  committee,  full-tin 

job  of  councilman  prevents  committee  from  meeting/Kaibab  Paiute/p.  129/(1 
Divided  payments  to  tribal  members/Ute/p.  5/19 
Knuineeiing  staff,  need  for/Sisseton/p.  6/21 
Executive  Director/Creek/p.  6/31 
Executive  Director  position/Makab/p.  10  &  11/13 
Executive  Director/ Sisseton/p.  8/21 
Full-time  salary  compensation  for  council  members,  enhance  effectiveness  r 

council  because  members  would  be  more  available  and  council  could  dra^ 

more  qualified  persons/Ft.  Berthold/p.  6/24 
General  manager/Ft.  Berthold/p.  11/24 

In-house  planning  consultants  with  adequate  financial  resources/Quinault/p.  8/1 
Industrial  planner/Laguna/p.  5/26 
Indian  preference,  sometimes  results  in  hiring  of  unqualified  persons/Sissetor 

P.  6/21 
Jobs  with  salaries  over  $15,000  must  be  approved  by  Business  Council/Quinault 

p.  11/12 
Land  u*e  planning  staff  and  cost  accountant  and  supporting  staff  if  tribe  ha 

financial  capability/Quinault/p.  8/12 
Law  enforcement  budget,  personnel/Yakima/p.  692-693/7 
Legal  assistance/Creek/p.  631 
Legal  counsel/Navajo/p.  2/32 

Management  and  personnel  development  training,  desire  for/Zuni/p.  7/20 
Merit  personnel  system/Navajo/p.  7/32 
Merit  personnel  system/ Seneca/p.  4/27 
Merit  personnel  system/Warm  Springs/p.  6/14 
Merit  personnel  system,  none/Northern  Cheyenne/p.  8/28 
Merit  personnel  system,  none,  protection  from  turnover  by  Indian  Civil  High! 

Act/Cheyenne-Arapaho/p.  6/29 
Merit  system  of  hiring/Standing  Rock/p.  5/23 
Office  of  Planning/Seneca/p.  5/27 

Orientation  for  tribal  council  persons,  none  and  need  for/Makah/p.  9/13 
Orientation  of  business  committee  members,  tribal  program/Cheyenne- Arapahr 

p.  4/29 
Orientation  of  tribal  council,  suggested  areas  of  training/Standing  Rock/p.  4/2 
Orientation  of  tribal  government  officials/Creek/p.  7/31 
Orientation  of  tribal  government  officials/Laguna/p.  5/26 
Orientation  of  tribal  government  officials/Navajo/p.  7/32 
Orientation  of  tribal  government,  officials,  BIA  should  assist  tribe  in  locatir 

funds  to  conduct  sessions/Ft.  Berthold/p.  8/24 
Orientation  of  tribal  government  officials,  informal/Comanche/p.  5/30 
Orientation  of  tribal  government  officials.  informal/Standing  Rock/p.  4/23 
Orientation  of  tribal  government  officials,  informal/Zuni/p.  5/20 
Orientation  of  tribal  government  officials,  need  for/Pala/p.  2/18 
Orientation  of  tribal  government  officials,  need  for/Sobota/p.  3/15 
Orientation  of  tribal  government  officials,  none/Chevenne  River/p.  6-7/22 
Orientation  of  tribal  government  officials,  none/Ft.  Berthold/p.  7-8/24 
Orientation  of  tribal  government  officials,  none/Pyramid  Lake/p.  2/17 
Orientation  of  tribal  government  officials,  none/Ouinault/p.  9/12 
Orientation  of  tribal  government  officials,  none/Ute/p.  9/12 
Orientation  of  tribal  government  officials,  none/Sisseton/p.  6/21 
orientation   of   tribal   government  officials,   responsibilitv  for  financing/Che; 

enne     River/p.  6-7/22 
Orientation  of  tribal  government  officials,  should  be  conducted  by  senior  men 
s  with  BIA  financial  and  technical  assistance/Standing  Rock/  p.  5/23 
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Mentation  of  tribal  government  officials,  should  be  mandatory/Rocky  Bo; 

irientation  of  tribal  government  officials,  suggested  areas  of  trainlng/Sene 

p    4/'->T 
irientation  of  tribal  government  officials,  suggested  areas  ol  training  in  form 

of  workshops  i'>r  all  tribal  government  staff/Ft  Berthold  p.  8  24 
)rionta;io:i  of  tribal  government  officials,  suggested  areas  of  training  needed/ 

Cheyenne  River/p.  6-7/22  '!■.'*«         -o       ,     o  ^ 

Irientation  of  tribal  government  personnel,  need  for/Santa  Rosa/p.  3/16 
Orientation    for    tribal    government    personnel    and    Bureau    personnel/Warm 

Springs  p.  4/14 
Orientation  for  tribal  government  personnel,  suggested  courses/Makah/p;  0/13 
'art-time  tribal  council,  problems,  examples./  Standing  Rock/p.  3-4/23 
Vr  capita  payments  to  tribal  members  on  monthly  basis/Warm  Springs/p.  4/14 
personnel  manual,  anti-nepotism  clause,  problems/Ute/p.  0/19 
fersonnel  selection/Rocky  Boy*s/p.  11-12/25 
Personnel  system/Makah/p.  10/13 
Nersonnel  system,  need  for/Pyramid  Lake/p.  3/17 
'ersonnel  system,  politically  oriented/Quinault/p.  10/12 
Program  management,  no  overall  system/Xavajo/p.  9/32 
Purchasing  and  supply  personnel  system,  tribe  would  like  to  upgrade/Sisseton/ 

P.  7/21 
Qualified  personnel,  need  for/Ute/p.  6-7/19 

Qualified  personnel,  obtaining  is  difficult  because  lack  of  salaries  commensurate 
with  expertise  wanted  and  lack  of  fringe  benefits  and  lack  of  job  security/ 
,   Sisseton/p.  7/21 
Resource  development  and  planning,  lack  of  full-time  Business  Committee  and 

lack  of  full-time  staff  and  Bureau  inefficiencies/Comanche/p.  6-7/30 
lalaried  administrative  branch/Warm  Springs/p.  6/14 
'ribal  administrator/Cheyenne-Arapaho/p.  7/29 
'ribal  administrator/Cheyenne  River/p.  8/22 
'ribal  administrator/Laguna/p.  6/2G 
'ribal  administrator/Ute/p.  7-8/19 

'ribal  administrator,  desire  and  need  for/Rocky  Boy's/p.  14/25 
'rilal  administrator,  none/Soboba/p.  3/15 

ribal  administrator,  none/Standing  Rock/p.  7/23 

'ribal  attorney /Comanche/p.  4/30 

ribal  chairman,  desire  for  full-time  paid  position/Santa  Rosa/p.  2/16 

'ribal  chairman,  full-time/Standing  Rock/p.  3/32 

ribal  chairwoman,  full-time  salaried/Kaibab  Paiute/p.  130/(1) 

ribal  chairman,  need  for  full-time  salaried/Pala/p.  1/18 

ribal  chairman,  serves  on  part-time  basis/Santa  Rosa/p.  2/16 

ribal  council  members,  should  be  paid  for  services/ SantaRosa/p.  2/16 
;  ribal  council  not  full-time,  tribal  government  suffers  and  capable  people  are  not 
attracted  to  tribal  government/Sisseton/p.  5/21 

ribal  council  persons.  part-time/Kaibab  Paiute/p.  129-130/(1) 
'ribal  employment  policies  and  procedures  and  administration,  training  for  tribal 
council,  need  for/ Sisseton/p.  6/21 

ribal  government  administration/Apache/p.  213-214  &  245-247/1 
:  ribal  government,  staff/San  Carlos  Apache/p.  281  &  310-312  and  p.  317-318/1 

ribal  government,  staff/ Salt  River/p.  32S-329/1 

•ibal  planner/Comanche/p.  3/30 

ribal  planer/Creek/p.  6/31 

•ibal  planner/Kaibab  Paiute/p.  159/(1) 

TRIBAL    GOVERNMENT    NEEDS     (FINANCIAL    ASSISTANCE,    TECHNICAL    ASSISTANCE; 
LEGAL   ASSISTANCE,   TRAINING) 

•ceptanee  of  P.L.  280.  lack  of  technical  adviee/Quinault/p.  8/12 
•counting  and  budgeting  systems,  needs  to  be  revamped/Quinault/p  12/12 
•counting  and  fiscal  matters,  need  for  technical  assistance/Sisseton/p.  6/21 
Iministrative  assistance,  need  for/Santa  Rosa/p.  3/16 

Iviee  and  assistance  of  BIA  and  State  Extension  Service,  tribe  relied  on  them 
two  occasions  and  went  into  industrial  ventures  that  proved  disastrous/ 
Sisseton/p.  5/21 
nfJlialysis  and  evaluation  of  resources  before  planning,  need  for  financial  assist- 


ance/Ute/p.  8/19 
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Business  and  management  training,  need  for/Ute/p.  6/19 

Business  and  money  management  education  for  general  population,  need  for/ 

p.  6/19 
Child  custody,  need  for  financial  assistance  for  full  jurisdiction/Sisseton/p.  2/21 
Closing  of   logging   units   without  technical   advice,   later   suit   against   tribe/ 

Quinault/p.  7/12 
Community  education  in  governmental  functions,  communication  gap  between 

general  population  and  administration  making  it  difficult  for  government  to 

function   effectively,   need  for  financial   assistance/Sisseton/p.   6/21 
'Community  health  representatives/Kaibab  Paiute/p.  159/(1) 

stitution  and  by-laws,  tribal  resources  to  change/White  Earth/I.  161-163/6 
Constitution  revision,  TGDP  Assistance  monies/Mohave  Apache/p.  214-215/(1) 
Coordination  between  service  designed  projects  and  programs,  need  for  financial 

-i  stance/Standing  Rock/p.  4/23 
Counselors,  mental  health  and  marital,  need  for  funds/Papago/p.  92/(1) 
Decision  making,  major,  without  benefit  of  legal  or  technical  assistance,  ex- 
amples/Cheyenne River/p.  6/22 
Department  of  Labor  training,  regional  authorization  needed  to  attend  training 

session  outside  of  regional  area/Zuni/p.  8/20 
DOI,  legal  assistance/Minn.  Chippewa/1. 123-125/6 
Determination  of  nature  and  extent  of  minerals  on  reservation,  need  for  technical 

assistance/Ute/p.  3/19 
Direct  federal  funding  and  services,  tribal  view/Gila  River/p.  35-37/(1) 
Direct  federal  services,  tribal  and  U.S.  constitution/Gila  River/p.  36/(1) 
Dirert  funding  for  full  services  comparable  to  other  governments/Quinault/p. 

4/12 
Economic  dependency  of  Indian  country/Standing  Bock/383-399/5 
Enforcement  of  hunting  and  fishing  regulations,  need  for  financial  assistance/ 

Standi- g  Rock/p.  4/23 
Engineer  and  geologist  for  core  drilling,  need  for  financial  assistance  to  hire/ 

Ute/p.  3/19 
Enrollment,  need  for  technical  assistance/Rocky  Boy's/p.  9/25 
Evaluation  of  jurisdictional  relationship  with  State  of  Oklahoma,  need  for  legal 

assistance  and  consultation/Cheyenne-Arapaho/p.  6/29 
Finanr-ial  accountability   seen  as   integral  part  of  tribe's   operation,   need  for 

training  in  finances  for  financial  management  staff/Sisseton/p.  7/21 
Financial  assistance.  Bureau  has  told  tribe  there  is  no  money  every  time  tribe 

has  asked  them  for  something  they  needed/Soboba/p.  6/15 
Financial  assistance  from  Bureau,  BIA  tells  tribe  that  they  will  have  to  ask 

Congress  to  give  the  Bureau  more  money  so  their  needs  will  be  met/Pyramid 

Lake/p.  3/17 
Financial  assistance,  government  could  provide  a  guarantee  to  tribal  governments 

that  they  will  buy  bonds  that  tribal  government  issues/Creek/p.  2/31 
Financial  assistance,  need  for/Santa  Rosa/p.  3/16 
Financial  assistance,  need  for,  availability  of  human  and  technical  assistance 

which  could  be  utilized  if  there  were  adequate  funds/Zuni/p.  3/20 
financial  assistance  to  obtain  technical  assistance  for  eontracting/Comanche/p. 

6/30 
Financial  and  technical  assistance,  BIA  area  offices  play  one  tribe  off  against 

another  for  any  available  resources/Cheyenne  River/p.  11/22 
Finanr-ial  and  technical  assistance,  tribe  must  badger  BIA/Chevenne  River/p 

2/22 

•gists  and  oil  and  gas  and  coal  experts,  need  for,  need  for  financial  assistance 

to  hire/Cheyenne  River/p.  2/22 

ral   manager  handles  most   administration,   position  is   limited   by   triba 

budget  and  lack  of  adequate  technical  assistance  in  administration/Ft.  Bert 

hold/p.  S/24 
Grazing  policy  problems,  legal  assistance  needed/Ft.  Berthold/p.  223-226/5 
Human  development  programs  to  educate  general  tribal  population,  need  fc 

financial  assistance/Ute/p.  3/19 
Hunting  and  fishing  pnforcement.  inadequate  tribal  resources/Wisconsin  Attorne 

7.  2"2-258/6 
Hunting  and  fishing  rights,  litigation  costs/Wash. /p.  347-248/7 
Housing,  219  people  residing  in  le*s  than  25  homes/Santa  Rose/p.  3/16 
Legal  assistanr-e.  California  Indian  Legal  Services  of  Oakland.  California /Saul 

'P.  3  16 
Industrial  development,  need  for  technical  assistance/Standing  Rock/p.  4/23 
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Indian  Civil  Rights  Act,  need  for  education  of  tribal  members/ Papago/p.  90/(1) 
Inter-Tribal  Council  of  California,  Inc.,  without  the  help  of  this  organization  the 

tribe  would  have  virtually  nothing/Santa  Rosa/p.  5/16 
Jurisdiction,  need  for  technical  assistance/ Rocky  Boy's/p.  S/25 
Jurisdiction  over  non-Indians,  linancial  assistance  for  new  jail  facility  and  train- 
ing police  officers  and  updating  tribal  court  system,  tribe  would  like  to  exer- 
cise/Zuni/p.  2/20 
Jurisdiction  over  non-Indians,  litigation  costs/Quinault/p.  118-119/7 
Jurisdiction  over  waters  of  glacial  lakes  within  exterior  boundaries  of  reserva- 
tion, need  for  legal  assistance  to  assert  jurisdiction  instead  of  state/Sisseton/ 
P-  3/21 
Knowledge  of  tribal  government  structure  and  relation  to  tribal  court/Papago 

tribal  judge/p.  94/(1) 
Lack  of  coordination  and  communication  between  programs/Quinault/p.  12/12 
Lack  of  Indian  staff  in  management  and  mid-management  levels  of  government/ 

Quinault/p.  12  12 
Lack  of  legal  and  technical  advice,  timber  management  process/Quinault/p.  7/12 
Land  use  program  and  plan  development,  obtaining  EDA  funding/Gila  River/p. 

29/(1) 
Land  use  program  and  plan  development,  obtaining  HUD  701  funding/Gila  River/ 

p.  29/(1) 
Laud  and  water  use,  need  for  technical  assistance/Ft.  Berthold/p.  7/24 
Law  enforcement,  technical  assistance  from  local  court/Santa  Rosa/p.  2/16 
Law  enforcement  tribal  funding  need/S.  D./p.  157-159  &  163,  164/10 
Law  and  order  code  development,  need  for  financial  assistance/Pala/p.  3/18 
Law  and  order,  need  for  financial  assistance/Ute/p.  3/19 
Law  and  order,  need  for  technical  assistance/Ft.  Berthold/p.  7/24 
Law  and  order  revision,  need  technical  assistance/Rocky  Boy's/p.  9/25 
Law  and  order  services  and  enforcement  in  all  districts  on  reservation,  provide 

adequate,  need  for  financial  assistance/Standing  Rock/p.  4/23 
Legal  assistance/Northern  Cheyenne/p.  4/28 

i  Legal  assistance,  attorney  paid  from  IIM  account  and  Nevada  Indian  Legal  Serv- 
ices/Pyramid Lake/p.  2/17  . 
i  Legal  Assistance.  California  Indian  Legal  Services/Soboba/p.  3/15 
(Segal  assistance  from  BIA.  inadequate/Pala/p.  2/18 
.  Le^al  assistance  from  BIA,  physical  distance  from  reservation  is  main  problem/' 

Zuni/p.  2/20 
Legal  assistance,  hired  through  All-Indian  Pueblo  Council  because  of  lack  of 

tribal  funds/Zuni/p.  2/20 
Legal  assistance,  lack  of  tribal  funds/Mohave  Apache/p.  226/(1) 
j Legal  assistance,  need  for,  1951  land  claim  settlement,  BIA  misinformed  tribe/ 

Zuni/p.  2/20 
Legal  assistance,  tribe  would  like  to  hire  full-time  legal  counsel  to  be  available 

on  reservation,  need  for  financial  assistance/Zuni/p.  2/20 
Legal  counsel,  need  for  full-time  on  local  level/Standing  Rock/p.  4/23 
Legal  counsel,  need  for  technical  assistance/Rocky  Boy's/p.  9/25 
Legal  disputes  and  lawsuits  involving  state,  responsibility  of  federal  government 
;ij    to  provide  financial  assistance  and  legal  assistance/Ute/p.  2/19 

Legal  disputes  with  state,  need  for  full-time  legal  assistance/Sisseton/p.  2/21 
rijdegal  procedure  for  tribal  council  and  tribal  court,  need  for  technical  assistance/ 
1      Rocky  Boy's/p.  8-9/25 
j  Lesral  and  technical  assistance,  need  for  financial  assistance  to  obtain/Standing 

Rock/p.  4/23 
,;  Litigation  costs/Suquamish/p.  90-91/7 
t  Maintaining  power  to  tax  non-Indian  businesses,  need  for  legal  assistance  to 

keep  state  from  taxing/Laguna/p.  2/26 
Maintenance  of  effort,  tribe  contracted  programs  and  then  experienced  federal 

cutbacks,  need  for  financial  assistance/Zuni/p.  4/20 
tfajor  decisions,  tribe  has  been  forced  to  make  without  sufficient  legal  or  techni- 
ttij  cal  or  financial  assistance  /Ft.  Berthold/p.  7/24 
dajor  policy  decisions,  tribe  has  been  forced  to  make  without  benefit  of  legal 

and  technical  advice  or  expertise.  examples/Standing  Rock/p.  4/28 
lanagement  and  administrative  training  programs  on  reservation,  need  for/ 
lBf|  Standing  Rock/p.  5/23 

lanagement  assistance,  need  for/Santa  Rosa/p.  3/16 

fanagement,  impossible  to  draw  most  capable  personnel  into  management  posi- 
tions because  of  inadequate  compensation/Rocky  Boy's/p.  9/25 
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Management  personnel  training,  need  for  technical  assistance/Cheyenne  River/p. 

agement  training.  EDA  and  OXAP/Quinanlt/p.  11/12 

Management  training,  need  for  and  insufficient  funds  for/Quinault/p.  11/12 

Marine  biologists  and  ship  repair  facilities,  need  for/Makah/p.  8/13 

Natural  resources,  need  for  technical  assistance/Rocky  Boy's/p.  8/25 

Natural  resource  development,  need  for  financial  assistance  and  feasibility  stu- 
Standfng  Rock/p.  7/23 

Natural  resource  development,  need  for  legal  and  planning  assistance/Cheyenne- 
Arapaho/p.  8/20 

Natural  resource  development,  need  for  technical  assistance/Standing  Rock/p. 
4/23 

Xeed  for  education  of  tribal  members  and  leaders/Papago/p.  93/(1) 

Need  for  foster  homes/Papago/p.  94/d) 

Xeed  for  on-going  management  trainincr/Quinault/p.  11/12 

Xee-1  for  juvenile  investigator/Papago/p.  96/(1) 

Xeed  for  training  of  tribal  police  to  expand  tribal  jurisdiction/Gila  River/p. 
16/(1) 

Xeed  for  training,  zoning  and  land  use  regulation/Papago/p.  89/(1) 

Need  for  water,  tribe  will  not  receive  HUD  homes  until  water  problem  is  resolved, 
advice  of  HUD  and  All  Mission  Indian  Housing  Authority/Soboba/p.  5/15 

Obtaining  LEAA  funds  to  support  tribal  court /Papago/.  99-100/(1) 

Obtaining  LEAA  funds  to  support  tribal  court,  support  from  Bureau  and  prosecu- 
tor and  tribal  planning  department/Papa go/p.  100-101/(1) 

Office  management  system  for  tribal  council,  need  for  fianncial  assistance/Stand- 
in?  Rock/p.  4/23 

On-site  training,  need  for.  examples/Ute/p.  7/19 

Operational  local  district  government  units,  provide  more,  need  for  financial  as- 
sistance/Standing Rock/p.  4/23 

Orientation  of  tribal  government  officials,  suggested  areas  of  training/Rocky 
Boy's/p.  11/25 

Powers  of  self-government,  need  for  financial  assistance  to  exercise/Sisseton/p. 
3  '21 

Probation  officers  and  case  workers,  need  for  funds  to  hire/Papago/p.  92/(1) 

Program  management,  insufficient  funds/Rocky  Boy's/p.  9/25 

Proposed  Indian  courses  for  training/Quinault/p.  11/12 

P.L.  2^0,  litigation  burden.  Sisseton  case/S.D.  Attornev  General/P-  176-177/10 

P.L.  280,  litigation  costs,  with  Quinault/p.  118-119/7 

P.L.  2^0.  retrocession,  assistance  needed/II.  83-84/8 

P.L.  2^0.  retrocession.  assistar.ee/Pamna VII.  30-31/8 

P.L.  280,  retrocession.  fundiiig/Oueehan/II.  52-55/8 

P.L.  280,  retrocession,  technical  services  needed/Salish-Kootenai/p.  76-78/4 

P.L.  280,  retrocession,  tribal  resources  for/Minn.  Chippewa/I.  90-91/6 

P.L.  280,  retrocession,  funding  needed  in  S.  Calif./I.  27/8 

P.L.  2^0.  litigation  costs/California /II.  129/8 

P.L.  280,  litigation  costs/Palm  Springs/I.  89/8 

P.L.  280.  litigation  costs/Quechan/II.  52-55/8 

Range-land  survey  for  adequate  land  use  planning,  need  for  financial  assistance/ 
Ute  n.  3/10 

Real  property  management  and  recording  systems,  need  for  financial  assistance/ 

Standing  Rock/p.  4/23 
Reduction  of  unemployment,  insufficient  funds/Rockv  Bov's/p.  9/25 
Resource  development,  need  for  financial  assistance/Ft.  Berthold/p.  12/24 
Resource  development,  need  for  financial  assistance/Santa  Rosa/p.  4/16 
Resnnrre  development,  need  for  funds  to  develop/Pvramid  Lake/p.  3/17 
Resource  development,  need  for  technical  assistance/Ft.  Berthold/p.  7/24 
Response  to  juvenile  problems,  insufficient  funds/Rockv  Bov's/p.  9/25 
Retrocessions,  law  enforcement  funding  responsibility /Yakima /618/7 
Secure  management  and  professional  training  for  better  decisionmaking,  major 

goal  /Quinault/p.  15/12 
Small  business  and  enterprise  development,  need  for  management  expertise  not 

available  through  BIA/TTte/p.  6/10 
Special  action  office  in  Office  of  President  and  Office  of  Management  and  Budget 

to  research  and  educate  Indian  needs/Quinault/p.  4/12 
I  axation  code,  need  financial  assistance/Makah/p.  4/13 
Iim  bmcal  assistance,  BIA  realty  office  too  slow  in  responding/Standing  Rock/p. 
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Te<  hnical  assistance,  consulting  fees  written  into  all  contracts/Zuui/p.  3/20 
Technical  assistance  from  Indian  organizations  and  lawyers  associations  and 

court  associations  vs.  Bureau/Mohave  Apache/p.  230/(1) 
Technical  assistance  in  proposal  writing,  reliance  on  Hopi  tribe/Kaibab  Paiute/p. 

100/(1) 
Technical  assistance,  need  for/Santa  Rosa/p.  3/16 
Technical  assistance,  need  for  in  areas  of  individual  business  development  for 

tribal  members  and  forestry  and  mill  operations/ Warm  Springs/p.  4/14 
Technical  assistance,  need  for  in  areas  of  management  training  and  finance  train- 
ing and  understanding  eii*ec:s  of  Indian  ^elf-Determination  Act  and  forest  and 

fisheries  management/Makah/p.  s  13 
Technical  assistance,  tribe  would  like  to  have  its  own  people  trained  to  provide/ 

Rocky  Boy's/p.  3/25 
Technical  assistance,  tribe  would  rather  provide  their  own/Creek/p.  2/31 
Technical  or  legal  assistance  from  Bureau  on  Orme  Dam,  none/Mohave  Apache/ 

p.  226/(1) 
Technical  legal  services  needed  for  retrocession,  federal  policy,  recommendations/ 

I  Michigan/I.  257-260/6 

Technical  legal  services  needed  for  retrocession,  federal  services,  recommenda- 

tions/Oneida/I.  26/6 
Training,  does  not  incorporate  real  problems  of  tribe  as  case  studies/Quinault/p. 

11/12 
Training  and  education  in  skilled  crafts,  need  for/Sisseton/p.  6/21 
Training  funds  and  training  for  planners,  EDA/Kaibab  Paiute/p.  160/(1) 
Training,  National  Judges  Association/Papago/p.  89/(1) 
Training  of  tribal  court  judges/Pa pago/p.  121/(1) 
Training  of  tribal  court  personnel/Papago/p.  116/(1) 

Training  in  proposal  writing  and  grantsmanship/Kaibab  Paiute/p.  159-160/(1) 
Training,  ongoing  program  carried  on  jointly  by  tribe  and  federal  government 

agencies,  suggestion/Ute/p.  6/19 
Tribal  administrative  capability,  need  for  financial  assistance/Cheyenne  River/ 

p.  7/22 
Tribal  business  enterprises,  major  goal/Santa  Rosa/p.  5/16 
Tribal  code,  inadequate  funds  for  L'Anse  Reservation,  Mich./II.  28/6 
Tribal  courts,  limited  facilities/Papago/p.  91/(1) 
Tribal  courts,  need  for  education  of  tribal  members/Pa  pago/p.  90/(1) 
Tribal  court,  need  for  update,  need  for  financial  assistance/Zuni/p.  1/20 
Tribal  court  operations,  need  for  funds/Papago/p.  123/124/(1) 
Tribal  government  adequacy,  funding  and  assistance  needed/Montana  Legisla- 

tor/p.  99-100  &  104/4 
Tribal  government,  assistance  to/Apache/p.  167  &  214-215  &  218-220/1 
Tribal  government  development,  BIA  is  "half-committed",  verbiage  is  there  but 

dollars  are  not/Zuni/p.  4/20 
Tribal  government  development  and  exercise  of  tribal  jurisdiction  need  for  financ- 
ing and  technical  assistance  and  law  and  order  training  for  tribal  personnel/ 

Mohave  Apache/p.  238/(1) 
ITribal  government  functions,  need  for  financial  assistance/Zuni/p.  4/20 
iCribal  government,  funding  needed/Agua  Caliente/II.  65-66/8 
'Tribal  government,  funding  needed/Cheyenne  River/p.  361  &  364-365/5 
Tribal  government  funding  needs/Papago/p.  89-93  &  95/1 

Tribal  government  funding  needed/Yankton,/p.  139-140  &  152  &  155-157  &  194/5 
Tribal  government  decisions  not  beneficial  to  tribe,  unavailability  of  funds  and 
|    inadequacy  of  technical  assistance,  examples/Rocky  Boy's/p.  8/25 

!  Tribal  government,  funding  recommendations/Pauma/II.  19/8 
Tribal  government,  funding  recommendations/Yakima/I.  117-120/8 
Tribal  government,  inadequate  funding/Rosebud/p.  344/10 
'ribal  government,  lack  of  stability,  dependency  on  federal  and  other  grants  on 

I I  piece-meal  basis/Sisseton/p.  3/21 

'Tribal  government,  legal  assistance  to/Lac  du  Flambeau/II.  68-69/6 

V Tribal  government,  ongoing  functioning,  need  for  steady  source  of  income/Zuni/ 

p.  5/20 

ribal  government  operations  and  administration  training,  should  be  offered  by 

federal  government  in  working  sessions/Sisseton/p.  6/21 

ribal  government  operations,  BIA  should  provide  financial  protection,  tribal 

perspective/Quinault/p.  4/12 
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Tribal  government  operations,  lack  of  funds,  inability  of  tribe  to  seek  and  adinin- 
•  r  contact  programs  and  develop  long-range  planning  or  affect  the  BIA  deci- 
-making  pi  heyenne-Arapaho/p.  3/29 

Tribal  government  operations,  need  for  financial  assistance/Cheyenne-Arapaho/ 

p.  4 
Tribal  government  operations,  severely  hampered  by  lack  of  sufficient  funds/ 

Rocky  Boy's/p.  7-S/25 
Tribal  government,  staff  needed/Ft.  Berthold/p.  452/5 
Tribal  government,  staff  needed/Winnebago/p.  430-431/5 
Tribal  government,  training  in.  desire  for  Zuni/p.  5/20 
Tribal  powers  and  tribal  intent  to  exercise  only  powers  that  are  rightfully  those 

Of  the  tribal  government,  need  to  educate  Anglos  as  well  as  tribal  people/ 

Cheyenne  RiYer/p.  3  22 
Tribal  request  for  financial  assistance.  Bureau  says  it  has  no  money  or  doesn't 

respond  to  request  Santa  Rosa/p.  4/16 
Unemployment  rate/Mohave  Apache/p.  212  CI) 
Vocational  assistance,  need  for/Comanche/p.  5/30 
Water  rights,  need  for  legal  assistance/Laguna/p.  4/26 
"Water  rights  and  use.  need  for  technical  assistance/Standing  Rock/p.  4/23 
Welfare  program,  need  for  financial  assistance/Ute/p.  3/19 

D.    BTA    SUPPORT    OR   ASSISTANCE    TO    TRIBAL    GOVERNMENT 

Administrative  eppability  of  tribe,  directly  and  arbitrarily  affected  by  area  office, 
area  office  termination  of  tribal  employees  without  notification  to  tribe/Xorth- 
ern  Cheyenne/p.  8/28 

Advancement  of  tribe.  BIA  has  acted  in  a  manner  to  suppress  rather  than  to  sup- 
Txirt  thl.:  trihe/Pala/p.  3/18 

Allocation  of  judgment  fund  money  by  BIA  without  approval  of  tribal  council/ 
Kaibab  Paiute/p.  135/(1) 

Allocation  of  judgment  funds  to  reimburse  CFR  court  jud?e  without  approval  of 
tribal  council,  lack  of  legal  assistance  to  sue  Bureau  for  negligence/Kaibab 
Paiote  p.  L3.S-l.3f) 

Assistance.  BIA  tribal  government  section /Gila  River /p.  29-30  CD 

Assistance  in  obtaining  funds.  BIA  does  not  provide  assistance  from  other  sources 
and  yet  does  not  provide  need  funds  themselves  Sisseton/p.  4/21 

Authority  of  tribe,  technical  support  and  advice  regarding  authority  has  never 
has  been  offered  by  BIA  om>ials/p.  2/35 

Authority  to  use  allotted  land,  Bureau  gives  approval  after  tribe  has  rejected  re- 
qnest/Quinault/p.  6/12 

Availability  of  legal  assistance  to  tribal  court/Papago/p.  118/(1) 

BIA.  administrative  costs,  criticism /Mille  Lacs/II.  191/6 

BIA.  agency  hiring  practices  have  involved  favoritism  and  nepotism  and  politics/ 
Ft.  Berthold/p.  9/24 

BIA  as  trustee,  withholds  information  from  tribe  as  confidential  because  informa- 
tion concerns  trust  resource/Quinault/p.  6/12 

BIA.  assistance/Paiute/p.  130-131/1 

BIA,  assistance/Papasro/p.  11-13  ft  101-102  &  125/1 

BIA.  assistance  on  land  issues  /Gila  River /p.  44-46/1 

BIA.  assistance  to  tribe/II.  76-77/6 

BIA  grants,  advance  payment,  problems  /Makah/p.  9/13 

BIA  hiring  practices  have  created  a  situation  of  lack  of  cooperation  between 
agency  and  tribes  and  result  has  been  inadequate  BIA  response  to  tribal  re- 
quests for  assistance/Ft.  Berthold/p.  9/24 

BTA.  law  enforcement  money  to/Suqffamisli/p.  97-4)8/7 

BIA,  law  enforcement  services  inadequate/L'Anse  Reservation,  Mich./I.  18-20/6 

BTA.  le-al  assistance/Gila  River/p.  29-30/1 

BTA.  legal  assistance.  recommendations/Minn.  Chippewa/I.  119-121/6 

BIA.  need  for  irrigation  and  legal  services/Yakima/p.  35/37  &  43/9 

BIA.  no  zonimr  assistance/Quinault/p.  428/7 

BTA,  program  review,  tribal  recommendation/Gila  River/p.  33-34/1 

BIA,  role  in  Orme  Dam  construction/Apache/p.  221-222  &  226/1 

BIA.  role  in  tribal  government  development/p.  73-78/1 

BIA.  role  in  tribal  jurisdiction  over  non-Indians/p.  65-66  1 

/h*?nI?,i  refrain  from  ^tempting  to  assert  control  through  its  assistance 
Brth  Id/     9/9y40T3t  °f  tribal  politics  and  suPP°rt  tribal  council  decisions/Ft. 


125 

BIA.  support  to  tribe  Fond  du  Luc  v.  Board  of  Supervisors/Minn.  Chippewa/I. 

117-118/(5 
BIA  technical  assistance,  inadequate  quality /Makah/p.  9/13 
BIA  technical  assistance,  question  of  adequacy/Rocky  Boy's/p.  3/25 
BIA,  tribal  code  development  role/Campo/11.  86/8 

BIA,  tribal  council  relationship,  problems/Ft.  Berthold/p.  4G7-470  &  484-48G/3 
BIA,  tribal  funding  problems  with/L'Anse  Reservation,  Mich./II.  24-25/G 
BIA,  tribal  government  funding  role/Portland/p.  143-144/4 
BIA,  tribal  government  relations/ Yankton/p.  120-136/5 

BIA.  tribal  judgment  money  used  with  tribal  authority/Apache/p.  135/1 
BIA,  tribal  view  of  role/Gila  River/p.  42-43/1 
BIA,  zoning  regulations  role/Gila  River/p.  7G/1 

Conflict  of  interest,  BIA  and  Bureau  of  Reclamation/Mohave  Apache/p.  226/(1) 
Contracting  for  development  of  foster  homes  on  leservation  with  BIA  social 

services  to  provide  better  services  than  those  provided  by  BIA/Papago/p.  106/ 

(1) 

Control  of  JOM  monies,  Bureau  support/Zuni/p.  6/20 

Control  of  water  resource,  feasibility  studies,  federal  delays  and  proffer  of  BIA 
financial  assistance  somewhat  wTithdravvn/Ute/p.  3-4/19 

Decision-making  assistance  by  Bureau,  lack  of  authority  for  decision-making  by 
BIA  representative  on  reservation/Kaibab  Paiute/p.  131/(1) 

Definition  of  trust  responsibility /BIA  superintendent/Pima  Agency/p.  63-64/(1) 

DOI,  legal  services  payment/Quechan/I.  25/8 

DOI,  legal  services  to  Indians/Yakima/p.  42-45/9 

DOI  Solicitor,  assistance  to  Menominee/II.  115/6 

DOI  Solicitor,  legal  assistance/Minn.  Chippewa/I.  123-125/6 

DOI  Solicitor,  legal  assistance  to  tribal  government/S.D./p.  21-29  &  p.  43-47  & 
p.  49-54/5 

DOI  Solicitor,  response  to  Indian  request/Minn./II.  162-163/6 

DOI  Solicitor,  services  to  Indians/Minn. /II.  177-180/6 

Development  of  foster  homes  on  reservation,  lack  of  response  to  requests  for 
assistance  from  BIA  social  services/Papago/p.  104-106/ (1) 

Development  of  zoning  ordinances  and  land  use  regulation,  role  of  BIA/BIA 
superintendent/Pima  Agency/p.  76/(1) 

Enrollment  update  and  census  problems,  requests  for  BIA  assistance  have  not 
been  responded  to/Rocky  Boy's/p.  2/25 

Environmental  impact  study  on  mining  for  uranium  done  by  Anaconda,  tribe  re- 
quested assistance  from  Bureau  but  were  refused/Laguna/p.  2/26 

Exercise  of  powers,  BIA  does  not  aggressively  assist  tribe/Ute/p.  5/19 

Farm  development  planning,  assistance  requested  from  Bureau  by/none  received/ 
Sisseton/p.  6/21 

Fear  of  termination,  federal  government  seen  as  shirking  its  responsibility  to 
protect  and  defend  tribal  lands  and  resources/Ute/p.  9/19 

Federal  government,  role  of  trustee  vs.  paternalism/Sisseton/p.  4/21 

Federal  government  should  be  more  aggressive  on  behalf  of  the  tribe  in  litiga- 
tion involving  treaty  rights  and  jurisdiction  conflicts 

Federal  government  should  vigorously  act  to  protect  tribal  natural  resources/ 
Standing  Rock/p.  9/23 

Federal  services  to  off-reservation  IndiansATakima/p.  40-42  &  45-46/9 

Federal  trust  responsibility,  tribal  government  development/Cheyenne  River/p. 
343-344/5 

Fractionation  of  land,  Bureau  assistance/Gila  River/p.  44-46/(1) 

Fractionation  of  land,  funding  from  Bureau  for  tribal  action  to  solve  fractiona- 
tion probem/Gila  River/p.  43-45/(1) 

Freedom  of  Information  Act/Laguna/p.  8/26 

Implied  consent  law,  tribe  considers  adopting  for  jurisdiction  over  non-Indians 
coming  on  reservations,  Bureau  discourages  this  action/Mohave  Apache/p. 
227/(1) 

Inadequacy  of  BIA  technical  support,  lack  of  communication  between  tribe  and 
BIA  and  ignorance  of  unique  tribal  attitudes  and  need  and  desires/Rocky 
Boy's/p.  4/25 

Indian  view,  view  of  small  tribe/L'Anse  Reservation/Mich. /II.  26/6 

Irrigation  agreement  for  Oahe  Reservoir  water,  Secretary  of  Interior  and  De- 
partment of  the  Army  and  Governor  of  South  Dakota  entered  into  without 
keeping  tribe  informed/Cheyenne  River/p.  9/22 

Lack  of  support  from  BIA.  proximity  and  travel  invitations  of  Bureau  personnel/ 
Kaibab  Paiute/p.  130/(1) 
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l  claim,  federal  delays  in  monies  dne4xibe/Ute/n.  3/19  ™vor/n  90/m 

I.,:i,l  use  program  and  plan  development,  BIA  assistance/Gila  Rner/p.  29/(1) 
Paw  enforcement,  BIA  mishandUng/Kaibab  Pamte/p.  1W  1) 
Law  enforcement/lack  of  BIA  responsibility/Kaibab  Paiute/p.  134-136/(1) 
Law  and  order,  inadequacy  of  BIA/Kaibab  Paiute/p.  138/(1) 
Mineral  development,  BIA  has  not  provided  education  and  information/Northern 

Na^l^loSrce^evelopment,  as  soon  as  tribe  began  to  independently  develop 
its  own  resource  development  Bureau  assisted  less  and  lessAavajo/p.  10/32 

Natural  resource  development,  BIA  did  not  prepare  an  environmental  impact 
statement  on  the  effects  of  strip  mining  by  Peabody  Coal  Company,  since 
rribe  opposed  contract  there  has  been  a  negative  attitude  on  the  part  of  the 
area  office  toward  anv  request  from  the  tribe/Northern  Cheyenne/p.  4/2S 

Natural  resource  development,  BIA  has  attempted  to  "ramrod"  quick  decisions 
through  the  tribal  council  by  encouraging  contractual  agreements  with  corpo- 
rations for  exploratory  leases,  example  with  Peabody  Coal  Company /Northern 

Natural  resource  development,  lack  of  BIA  support/Standing  Rock/p.  7/23 
Natural  resource  development,  lack  of  response  to  requests  for  assistance  and 

lack  of  assistance  provided  by  Bureau/Laguna/p.  7-8/26 
Orientation  of  tribal  government  officials,  BIA  financial  support/Rocky  Boy  s/p. 

11/25 
Orme  Dam  construction/Apache/p.  211-213  and  221-226/1 
Orme  Dam,  no  tribal  input  and  Bureau  advices  that  federal  government  can 

condemn  land  if  tribe  doesn't  accent  monetary  settlement/Mohave  Apach^/p. 

221-222/(1) 
Overhead  rate,  lack  of  response  from  BIA  area  office/Northern  Cheyenne/p.  7/28 
Powers,  BIA  has  acted  to  diminish  tribal  exercise  of/Ft.  Berthold/p.   5/24 
Powers,  expanded  exercise  of,  BIA  has  not  encouraged/Rocky  Boy's/p.  3/25 
Protection  of  resources,  lack  of  Bureau  support  in  restoration  of  Ozette  Reserva- 

tion/Makah/p.  12/13 
Portland  Area  Office,  BIA,  major  problem/Quinault/p.  15/12 
Problems  with  grants  or  contracts  through  BIA,  reimbursement  and  delay  for 

approval/Quinault/p.  4/12 
Proximity  to  Bureau  agency  office,  communications  problems/Kaibab  Paiute/p. 

147/(1) 
Purchase  of  major  equipment  by  law  enforcement  department,  BIA  is  reluctant 

to  make  major  purchases  with  federal  money  when  title  will  be  in  the  tribe/ 

Zuni/p.  7/20 
Reclamation  Bureau,  Orme  Dam  construction,  tribal  participation/Apache/p. 

211-213/1 
Relationship  with  Bureau,  whenever  the  tribe  asks  for  anything  they  are  always 

turned  down/Santa  Rosa/p.  4/16 
Request  for  BIA  to  survey  reservation,  no  response  for  four  years/Pala/p.  2/18 
Request  for  legal  advice  as  to  whether  tribe  had  right  to  enforce  trespassing 

on  the  reservation,  no  response  from  Bureau/Pala/p.  1/18 
Resource  development,  assistance  from  BIA,  examples/Comanche/p.  4-5/30 
Resource  development,  BIA  ignores  its  trust  responsibility/Ft.  Berthold/p.  12- 

13/24 
Resource  development,  lack  of  financial  assistance  to  develop  and  BIA    negli- 

gence/Pala/p.  2/18 
Resource  development,  role  of  Bureau  in  providing  financial  and  technical  assist- 

ance/Creek/p.  9/31 
Resource  development,  role  of  BIA/Ute/p.  8/19 
Responsivity  of  BIA/Papago/p.  111-113/(1) 

Revision  of  BIA  reimbursement  process  on  grants/Quinault/p.  4/12 
Sovereignty,  historical  facts  demonstrate  the  past  policy  of  hindering  the  tribe  in 

asserting/Ft.  Berthold/p.  5/24 
Technical  assistance,  lack  of  response  from  BIA  area  office/Northern  Cheyenne/ 

p.  8/28 
Technical   assistance,   BIA   assistance   has   been   generallv   unavailable/Rocky 

Boy's/p.  3/25 
Tribal  code,  BIA  assistance  refused/L'ance  Reservation.  Mich./II.  21/6 
Tribal  court  operations,  Bureau  support/Papago/p.  125/(1) 
Tribal  court  system,  role  of  BIA  in  providing  technical  services  or  support/Pa- 

pago/p.  102/(1) 
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Tribal  government,  assistance  to/Cheyenne  River/p.  356/5 

Tribal  government,  assistance  to/Yankton/p.  145-146  &  152-155/5 

Tribal  government,  B1A  has  never  done  anything  to  strengthen/Pyramid  Lake/p. 
2/17 

Tribal  government,  BIA  Las  never  helped  to  strengthen/Pala/p.  1/18 

Tribal  government,  BIA  lias  never  helped  to  strengthen/Comancbe/p.  3  30 

Tribal  government  development,  Bureau  and  federal  government  are  trying  to 
undermine,  examples/Standing  Rock/p.  3/23 

Tribal  government,  BIA  relationship/ Yankton/p.  120-186/5 

Tribal  government  development,  federal  irresponsibility,  examples/Cheyenne  Ri- 
ver/p. 4/22 

Tribal  government  development,  role  of  BIA/BIA  superintendent/Pima  Agency/ 
p.  73-80/(1) 

Tribal  government,  federal  government  has  acted  to  diminish  or  extinguish  tribal 
government  by  1900  Act/Creek/p.  4/31 

Tribal  government,  federal  legal  assistance,  recommendation/BIA  Minn./II. 
132/6 

Tribal  government/lack  of  BIA  support  in  strengthening/Soboba/p.  1/15 

Tribal  government  operations,  improving  capability,  BIA  has  not  been  very  help- 
ful/Ft. Berthold/p.  8/24 

Tribal  government  powers,  BIA  has  acted  to  diminish  in  the  past  in  exercise  of 
its  trust  responsibility/Standing  Rock/p.  3/23 

Tribal  government  and  sovereignty,  Bureau  should  be  an  advocate  for  trust  rela- 
tionship and  tribal  government/Creek/p.  4-5/31 

Tribal  judgment  funds,  supposed  to  be  invested  by  BIA  in  best  interests  of  tribe 
under  trust  responsibility,  attorney  reads  that  bank  tribal  funds  were  in  had 
failed,  BIA  never  notified  tribe/Quinault/p.  8/12 

Tribal  management  capability  development,  role  of  BIA/Warm  Springs/p.  5/14 

Tribal  members  are  forced  to  sell  land  to  qualify  for  state  welfare,  Bureau  en- 
courages this  process/Creek/p.  5/31 

Tribal  proffer  of  tribal  members  to  become  law  enforcement  trainees,  lack  of  BIA 
response/Kaibab  Paiute/p.  144-147/(1) 

Tribal  recommendations,  BIA  accepts  and  acts  upon  90%  of  time/Sisseton/ 
p.  4/21 

Tribal  requests  calling  for  transfer  of  agency  superintendent  and  area  director. 
BIA  does  not  respond/Northern  Cheyenne/p.  5/28 

Tribal  request  for  clarification  on  several  issues,  no  response  from  BIA/Pala/p. 
1/18 

Tribal  requests  for  assistance,  inadequate  BIA  response/Ft.  Berthold/p.  9/24 

Tribal  responsibility,  BIA  unresponsive  or  provides  obstacles,  examples/Ute/p. 
5/19 

Trust  responsibility,  exercise  of,  BIA  has  acted  to  diminish  rather  than  aid  asser- 
tion of  tribal  authority/Cheyenne  River/p.  3/22 

Trust  responsibility,  federal  government  guilty  of  breach  of  trust  responsibility 
and  federal  government  and  Department  of  Interior  should  be  sued/Sisseton/ 
p.  4/21 

Trust  responsibility,  increased  staffing  in  trust  responsibility  section  to  offer 
greater  assistance  to  tribes,  tribal  suggestions/Ute/p.  5/19 

E.   BIA   BUDGET  PROCESS 

Band  analysis/Gila  River/p.  34/1 

Band  analysis/YTakima/I. 121-122/8 

Band  analysis,  BIA  view/Minn./II.  129-130  &  134-6 

Band  analysis,  does  not  allow  for  change  in  tribal  priorities/Cheyenne  River/p. 

8/22 
Band  analysis/participation/Salish-Kootenai/p.  93/4 
Band  analysis,  too  complicated  and  too  difficult  to  understand  and  too  rigid  to 

apply  toward  tribal  priorities/Standing  Rock/p.  6/23 
Band  analysis,  tribal  participation/White  Earth/I.  174-176/6 
Band  analysis,  view/Fond  du  Lac/I.  139-140/6 
Band  analysis,  view/L'Anse  Reservation.  Mich./II.  47^8/6 
Budget  process/recommendations/Gila  River/p.  34-35/1 
Budget  recommendations/ Yakima /1. 118-119  &  122-123/8 
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BIA  agency  structure,  tribe  is  one  of  ten  in  agency  which  gives  them  one-tenth 
input  into  priority  setting  and  proposals  are  often  unable  to  fit  into  the  Band 
developed  by  agency  for  all  ten  pueblos  and  funds  come  within  a  specific  cate- 
gory and  are  arbitrarily  split  ten  ways  even  if  it  means  poor  utilization  and 
other  nine  tribes  are  located  on  Rio  Grande  River  which  means  that  they  have 
different  priorities/Laguna/p.  3/26 
Bureau  BAND  analysis,  hinders  tribal  planning  and  prioritizing  because  tribal 
needs  are  not  reflected  and  tribal  government  personnel  don't  understand  sys- 
tem/Warm Springs/p.  5/14 
BIA  budget,  allocation  not  following  tribal  priorities,  example/Ute/p.  7/19 

BIA  budget  does  not  reflect  established  tribal  priorities/Ft.  Berthold/p.  10/24 

Bureau  budget,  does  not  reflect  tribal  priorities/Makab/p.  10/13 

Bureau  budget  does  not  reflect  tribal  priorities/Rocky  Boy's/p.  12-13/25 

Bureau  budget,  money  should  be  allocated  in  sufficient  amounts  to  meet  needs 
rather  than  being  allocated  according  to  a  system  based  on  estimation  and 
complex  formulas  that  are  not  responsive  to  changes  in  need/Rocky  Boy's/p. 
13/25 

Bureau  budget  process,  Bureau  has  assumed  role  of  management  rather  than 
technical  assistance/Makah/p.  10/13 

BIA  budget  process,  hinders  development  of  tribal  capability/Quinault/p.  12/12 

Bureau  budget  process,  no  tribal  training  or  understanding/Makah/p.  10/13 

BTA.  budget  request  responsiveness/Calif ornia/I.  40-43/8 

BIA  budgeting  processes  are  too  short  term  to  meet  tribal  needs/Rocky  Bov's/ 
p.  13/25 

Input  into  tribal  budget  preparation  process,  tribal  court/Papago/p.  122-125(1) 
Planning,  one  year  funding  cycle  of  Bureau  budget  hampers/Creek/p.  7-8/31 

Tribal  input  into  Bureau  budget/Cheyenne-Arapaho/p.  6/29 

Tribal  input  into  Bureau  budget/Cheyenne  River/p.  7-8/22 

Tribal  input  into  Bureau  budget/Creek/p.  7-8/31 

Tribal  input  into  Bureau  budget/Ft.  Berthold/p.  10/24 

Tribal  input  into  Bureau  budget/Gila  River/p.  34-35/1 

Tribal  input  into  Bureau  budget/Kaibab  Paiute/p.  154/(1) 

Tribal  input  into  Bureau  budget/Laguna/p.  6/26 

Tribal  input  into  Bureau  budget/Makah/p.  10/13 

Tribal  inputi  nto  Bureau  budget/Rocky  Boy's/p.  12-13/25 

Tribal  input  into  Bureau  budget/none/Santa  Rosa/p.  4/16 

Tribal  input  into  Bureau  budget/Sisseton/p.  7/21 

Tribal  input  into  Bureau  budget/ Soboba /p.  4/15 

Tribal  input  into  Bureau  budget/Standing  Rock/p.  6/23 

Tribal  input  into  Bureau  budget/Ute/p.  7/19 

Tribal  input  into  Bureau  budget/Warm  Springs/p.  5/14 

Tribal  input  into  Bureau  budget/Zuni/p.  7/20 

Tribal  input  into  Bureau  budget,  did  not  reflect  tribal  priorities/Pala/p.  2/18 

Tribal  input  into  Bureau  budget,  budget  does  not  reflect  needs  of  tribe/Northern 
Cheyenne/p.  6/28 

Tribal  input  into  Bureau  budget,  budget  does  not  reflect  tribal  priorities/Seneca/ 
p.  4/27 

Tribal  input  into  Bureau  budget,  does  not  reffect  needs  of  tribe/Pyramid  Lake/ 
j).  3/17 

Tribal  input  into  Bureau  budget,  tribes  suggest  that  tribes  under  an  area  office  be 
allowed  to  participate  in  the  area's  budget  analysis  which  would  better  reflect 
nepds  of  tribes  and  make  tribal  priorities  more  clear  to  area  office  and  would 
help  tribes  understand  the  task  of  the  area  office  in  meeting  the  needs  of  all 
tribes  within  its  jurisdiction/Northern  Cheyenne/p.  8/28 

Tribal  priorities  for  BIA  budget  are  changed  at  area  office,  examples/Standing 
Rock/p.  6/23 

Tribal  priorities  for  BIA  budget  are  determined  by  BIA,  not  bv  tribe/Standing 
Rock/p.  6/23 

F.     SELF-DETERMINATION     ACT 

Allocation  of  Self-Determination  Act  monies  based  on  population  vs.  need,  tribal 

perspective/Knibab  Paiute/p.  14^-151/(1) 
Amendment  to  Self-Determination  Act  insuring  maintenance  of  effort,  tribal  per- 

Rpective/Kaibab  Paiute/p.  157-158/(1) 
BAI,  role  638  implementation  and  regulations/p.  303-304/5 
BTA.  Self-Determination  role/Portland/p.  138-139/4 
BTA.  trustee  role  in  tribal  self-determinafion/p.  63-65  &  86-87/1 
BIA,  038  view/p.  82-84/1 
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Contract  for  enrollment  procedures  under  P.L.  93-G3S,  tribe  feels  that  BIA  will 
say  this  is  only  a  fraction  of  a  position/Quinault/p.  14/12 

Contract  for  entire  forestry  department,  tribe  would  like  to  under  P.L.  93-638 
but  BIA  will  oppose/Quinault/p,  14,  12 

Contracting  for  law  and  order  under  P.L.  93-638/Makah/p.  2/13 

Contract  for  management  of  fisheries  resources,  tribe  plans  under  P.  L.  93-038/ 
Quinault/p.  14/12 

Contracting  of  education  programs  under  Self-Determination  Acr/kaibab  f  Pat- 
ute/p.  148/(1) 

Contracting  realty  program  under  P.L.  93-G3S/Quinault/p.  14/12 

Contracting  under  P.  L.  93-638,  few  years  may  see  BIA  budget  non-existent  and 
no  more  trust  responsibility /Makah/p.  15/13 

Contracting  under  638,  program  requirements  require  professional  personnel  who 
are  usually  non-Indian  and  can't  communicate  with  Indian  people/ Mohave 
Apache/p.  219/(1) 

Contracting  law  and  order  under  P.  L.  93-638,  tribe  will  only  do  so  because  aerv- 
vice  and  staff  of  BIA  are  so  inadequate/Makah/p.  15/13 

Contracting  under  Self-Determination  Act/Gila  River/p.  30-34/(1) 

Contracting  under  Self-Determination  Act/Makah/p.  15/13 

Contracting  under  Self-Determination  Act,  administration  problems/Gila  River/ 
p.  31-32/(1) 

Contracting  under  Self-Determination  Act,  designed  to  fail  for  small  tribes/ 
Makah/p.  15/13 

Contracting  under  Self-Determination  Act,  no  guarantee  of  maintenance  of  ef- 
fort or  cutback  in  services  once  contracted/Kail >-ab  Paiute/p.  157/(1) 

Contracting  under  Self-Determination  Act,  tribal  view  of  continuing  role  of 
Bureau/Gila  River/p.  42-A4/U) 

Fear  of  contracting,  adequate  funds  to  cover  program/Quinault/p.  14/12 

Indefinite  extension  of  Section  104  monies  of  P.  L.  93-638,  tribal  perspective/ 
Kaibab  Paiute/p.  155/(1) 

Intention  to  contract  under  038/Mohave  Apache/p.  215-216/(1) 

Maintenance  of  effort  under  P.  L.  93-638/BIA  superintendent/Pima  Agency/p, 
83-84/(1) 

Role  of  BIA  under  Self-Determination  Act  and  administering  trust  responsibil- 
ity/BIA  superintendent/Pima  Agency/p.  64-65/(1) 

Section  104  monies,  adequacy  of  allocations  based  on  population  fomula  dis- 
tribution/BIA  superintendent/Pima  Agency/p.  80-82/(1) 

Section  104  monies  of  638,  funding  extended  to  be  made  available  to  tribal  gov- 
ernments on  a  continuous  basis/Mohave  Apache/p.  220-221/(1) 

Section  104  monies  under  Self-Determination  Act,  tribal  view/Gila  River/p.  32- 
34/(1) 

Self-Determination  Act,  Bureau  financing  toward  administrative  capability/ 
Makah/p.  11/13 

Self-Determination  Act.  can  lead  to  termination  because  no  assurance  that  there 
will  be  money  to  carry  out  basic  operations  of  tribe  after  contracting/Makah 
p.  15/13 

Self-Determination  Act,  could  lead  to  termination  for  smaller  tribes  if  popula- 
tion rather  than  demonstrated  need  is  the  prime  factor  for  determining  al- 
locations/Rocky Boy's/p.  19/25 

Self-Determination  Act,  designed  to  create  competition  between  tribes  for  avail- 
able Federal  assistance  and  thus  is  a  clear  termination  intent  of  the  Federa L 
government/Ft.  Berthold/p.  17/24 

Self-Determination  Act,  extend  life  of  act  to  a  minimum  period  of  25-50  years 
to  test  it  in  conjunction  with  strong  legislation  on  non-termination  policy/ 
Standing  Rock/p.  11/23 

Self-Determination   Act,   fear  that  Federal  government  has  not  and   will   nor 
provide   adequate  funds   under  the  Act   to  make  contracting  and   grants 
eil'cctive  reality  tor  smaller  tribes/  Rocky  Boy's/p.  i:>  25 

Self-Determination  Act.  guarantee  of  continued  funding/Standing  Rock/]).  10  23 
I   Self-Determinarion  Act,  hick  of  awareness  and  need  for  training/Pala/p.  •';  18 

Self-Determination  Act.  more  information  should  he  made  available  to  tribes 
J      effort  should  be  made  to  provide  speakers  on  the  Act  who  tribal  j>eople  can 

■     identify  with  and  trust/Standing  Rock/p.  11/23 

Self-Determination  Act.  need  for  training/Pyramid  Lake/p.  4/17 

Self-Determination  Act.  need  for  training/Soboba/p.  6/15 

Self-Determination  Act,  need  for  training  to  understand/Santa  Rosa  p.  5/16 
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Self-Determination  Act,  past  experience  makes  tribal  official  doubt  the  wisdom 
building  administrative  functions  on  promises  of  fund  from  the  BIA  and 

that  politics  with  the  Bureau  system  will  hang  up  fund  allocations  to  the 

tribes  making  the  result  of  such  legislation  questionable/Northern  Cheyenne/p. 

7  28 
Self-Determination  Act,  plans  to  get  federal  employees  to  reservation/Sisseton/ 

]..  8  21 
Self-Determination  Act.  poses  monetary  problems  for  tribe/Makah/p.  15/13 
Self- Determination,  i>osition/California/II.  132-134/8 

Self-Determination  Act,  problems  for  small  tribes/Kaibab  Paiute/p.  152-153/d) 
;Self-Determination  Act.  seen  as  federal  government  trying  to  get  out  of  Indian 

^usiness/Makah/P-  15/13 
Self-Determination  Act,  time  frame  does  not  allow  tribes  enough  time  to  learn 

contracting  method/Comanche/p.  8/30 
Self-Determination  Act,   tribe  plans  for  selective  contracting  to  prevent  any 

chance  of  termination/Creek/p.  9/31 
Self -Determination  Act,  tribe  submits  complete  contract  package  but  Bureau  isn't 

familiar  enough  with  the  Act  to  know  what  to  do  with  the  package/ Quinault/ 

p.  14/12 
Self-Defermination  Act.  tribe  will  not  enter  into  until  assurance  of  maintenance 

of  effort  and  continued  funding/Cheyenne  River/p.  11-12/22 
Trustee,  responsibilities  under  638,  confusion/Calif./II.  161-165/8 

638,  contracts,  BIA  view/91-93/5 

638,  contracts,  BIA  view/Minm/6 

&38,  contracts/Gila  River/1 
63n.  contracts/Paiute/p.  148-149  &  p.  155-58/1 
638,  ^>ntracts/Salt  River/p.  335-339/1 
638.  contracts/San  Carlos  Apache/p.  304-305  &  313-317/1 
638,  experience/Degayo/I.  145-146/8 
638,  funds,  adequacy  for  tribal  legal  assistance/79-S2/l 
638,  funds,  small  tribes  ability  to  use/80-81/1 
638,  funding  problems/AVinnebago/p.  412-415/5 
638,  c:rant/Campo/II.  SO  &  83/S 
638,  grant  denied/Lac  du  Flambeau/II.  68/6 
638,  HUD  conflict  on  bidding  regulations/Standing  Rock/p.  189-194  &  p.  202- 

203  ft  p.  212-215/5 
638,  i.i;plementation/II.  125-127/6 
638,  implementation  and  regulations/BIA/p.  303-324/5 
638,  legislative,  regulative  input  needed  by  Indians,  BIA/p.  303-324  &  p.  352- 

3-14/5 
638,  position/Cahuilla/I.  151-154/8 
638,  problems/Pauma/II.  18-19/8 

638,  trustee  responsibilities  under,  confusion/Calif./II.  161-165/8 
638,  view/Apache/p.  266-267  &  p.  273-276/1 
638,  view/BIA/I.  31-38/8 
638,  view/BIA/p.  82-84/1 
638,  view/Oila  River/p.  82/1 
638,  view/  Qneehan/I.  21-22/8 
638,  view/Yankton/p.  120  &  12.5-126  &  154/5 


IV.  Status  of  Tribal  Government  and  Federal  Domestic  Assistance  Programs 

A.     STATEMENT    OF    PROBLEM 

8.  Barriers  to  tribal  participation  in  federal  programs 

a.  Grants  with  cost-reimbursable  or  matching  requirements 
BIA  grants,  advance  payments,  problems/Makah/p.  9/13 

Eligibility  requirements,  tribe  bas  difficulty  in  meeting  such  as  matching  require- 
ments when  tribe  does  not  have  funds  or  state  qualification  procedures/Chey- 
enne River/p.  9-10/22 

Eligibility  requirements  which  require  tribal  matching  funds  where  tribal  funds 
are  limited,  diminishes  availability  of  services  tribal  government  can  provide/ 
Standing  Rock/p.  8/23 

Federal  programs  granted  on  a  reimbursable  basis,  limited  tribal  participation 
because  tribe  does  not  have  available  money  to  spend  before  it  is  reimbursed/ 
Zuni/p.  6/20 

Federal  programs  granted  on  a  reimbursable  basis,  need  for  money  immediate 
and  waiting  for  fund  to  spend  "up-front"  so  the  tribe  can  be  reimbursed  later 
is  problem  and  cuts  down  on  tribe's  ability  to  serve  its  members/Zuni/p.  6/20 

Federal  programs,  reimbursement  of  grant  money  takes  a  long  time  and  there- 
fore cannot  really  meet  tribal  needs/Ma  kali 

Federal  programs,  requirements  for  matching  funds  that  cannot  be  waived/ 
Standing  Rock/p.  8/23 

Federal  programs,  some  programs  call  for  matching  funds  and  tribe  has  very 
little  income/Oneida 

LEAA,  tribal  request  for  waiver  of  matching  requirements,  additional  expense 
for  tribe  to  provide  operating  budgets/Arizona  Indian  Justice  Specialist/p. 
192-193/(1) 
1  Reimbursable  grants,  problems  in  financing  with  tribal  funds  in  interim  or  ob- 
taining loan  from  banks  with  interest/Makah/p.  13/13 

Revenue  sharing  requirements/Comanche/p.  7/30 
■•  Tribal  matching  of  federal  funds,  EDA  and  Employment  and  career  development 
and  revenue  sharing  and  criminal  code  and  adult  education  and  CHR  and 
youth  division  and  environmental  health/Ute/p.  5/19 

b.  Formula  grants  based  on  population 
CETA,  small  reservations  can't  qualify/Soboda 

Community  development  bloc  grants  of  HUD,  operates  on  1970  census  of  600 
people  for  allocations  vs.  2,000  people  in  reality/Quinault/p.  13/12 
I  Department  of  Labor,  allocates  funds  on  basis  of  I960  BIA  census  figures  which 

are  now  inaccurate/Sisseton/p.  9/21 
\  Department  of  Labor  requirement  of  size,  detriment  to  small  tribes/Zuni/p.  7/20 

EDA.  requires  certain  population/Lower  Sioux 

Eligibility  for  federal  grants  and  contracts  should  be  based  on  economic  and 
serial  needs  and  laud  base  allocation  of  tribe  rather  than  on  population/Ft 
Berthold/p.  14/24 

Eligibility,  prime  eligibility  factor  should  generally  be  need/Standing  Rock/ 
i     p.  8/23 

Eligibility  requirements  based  on  population,  tribes  with  smaller  populations  and 
large  land  base  are  not  as  economically  benefitted  as  are  smaller  land  base 
tribes  with  comparable  population — tribes  with  larger  land  base  have  greater 
governmental  burdens  and  without  the  financial  ability  to  develop  that  land 
ba^e  cannot  benefit  tribal  members  to  the  degree  smaller  land  base  reserva- 
tions with  larger  population  can./Ft.  Berthold/p.  14/24 

Eligibility  requirements  for  application  for  Johnson-OTMallev  funds  discrimina- 
tion against  small  tribes/Kaibab  Paiute/  p.  152-153/(1) 

Eligibility  requirements  of  federal  programs,  small  reservations  needs  are  as 
much  or  greater  than  larger  reservations/Bridgeport 
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Eligibility  requirements,  populations  and  land  base  factors  should  be  secondary 
:  if  these  factors  are  used  then  tribally  determined  statistics  should  be  used/ 
Standing  Bock/p.  8/23 

Eligibility  requirements,  should  include  smaller  tribes/bantee  Sioux 

Eligibility  requirements,  size  of  service  population,  Department  of  Labor  has 
'  requirement  of  1.000  people  which  excludes  small  reservations  unless  they  join 
iisortium/Pala 

Federal  eligibility  requirements,  should  be  revised  to  permit  tribes  to  qualify 
based  on  need/Standing  Rock/p.  8/23 

Federal  program  eligibility  requirements,  tribe  has  not  been  able  to  qualify  be- 
cause of  population  basis  and  tribal  income  basis/Rocky  Boy's/p.  16/25 

Federal  programs,  allocations  based  on  population,  amount  of  money  is  insuffi- 
cient to  fund  program  of  any  sort/Ft.  Bidwell 

Federal  programs,  because  of  the  size  of  reservation  community  receives  low 
rity/  Lower  Sioux 

Federal  programs,  consideration  for  and  allocations  based  on  1960  BIA  census 
figures  which  are  now  iuaccurate/Sisseton/p,  9/21 

Federal  programs,  geared  to  larger  reservations,  needs  are  same  for  smaller  res- 
ervations/Pala/p.  3/18 

Federal  programs,  if  programs  are  to  benefit  Indian  people  or  tribes,  then  all 
should  have  access  to  the  dollars  regardless  of  size/Zuni/p.  7/20 

Federal  programs,  need  should  be  the  basis  for  determining  allocations  rather 
than  population/Rocky  Boy's/p.  16/25 

Federal  programs,  no  rules  for  small  tribes/Santee  Sioux 

Federal  regulations,  should  be  rewritten  so  that  small  tribes  can  qualify  inde- 
pendently/Santa Rosa/p.  5/16 

Federal  programs,  should  be  written  so  that  small  tribes  can  qualify  for  their 
services  independent/Soboba/p.  5/15 

Federal  piograms,  should  lower  the  size  of  service  populations  to  allow  smaller 
reservation  to  administer  federal  programs/Pala 

Federal  programs,  tribe  does  not  have  sufficient  population  to  qualify/Pala/p. 
3/18 

Federal  programs,  tribe  is  too  small  in  population  to  become  eligible  for  contract- 
ing directly  with  a  federal  agency  for  services/Pala/p.  3/18 

LEAA  allocation  to  state  LEAA,  percentage  taken  out  to  apply  to  Indian  grants 
based  on  population/Arizona  Indian  Justice  Specialist/p.  188/(1) 

c.  Lack  of  uniformity  in  funding  cycles  and  short-term  appropriations 
Accounting  procedures  vary  among  federal  agencies,  process  of  reimbursement 

is  very  slow  once  invoices  for  funds  used  have  been  submitted/Warm 

Springs/p.  7/14 
Coordination  of  grants  and  contracts — particularly  BIA.  problems/Makah/p.  9/1 
Coordination  of  grant5?  and  contracts  within  tribal  budget  year  difficult  because 

of  different  federal  funding  cycles/Warm  Springs/p.  7/14 
Eligibility  requirements,  government  lending  programs  which  highly  limit  the 

amount  a  tribe  can  borrow/Ft.  Berthold/p.  13/24 
Farmers   Home   Administration   land   buy-back  program,    tribe  wants   to   buy 

forest  land  with  40-year  rotation  plan,  tribe  says  FHA  only  has  concept  of 

one-year  rotation/Quinault/p.  13/12 
Federal  funding,  recommendations.  problems/TYinnebago/p.   412-420/5 
Federal  programs,  allocations  are  too  short  term/Cheyenne  River/p.  10/22 
Federal  programs,  difficult  to  get  supplements  to  funding  allocations/Chevenne 

River/p.  10/22 
Federal  programs,  lack  of  uniformity/Cheyenne  Arapaho 
Federal  programs,  single  year  funding  limits  tribe's  ability  to  meet  needs  and 

priorities/Eastern  Cherokee 
Lack  of  continuity  on  contracts  and  grants/Quinault/p.  10/12 
LEAA,  funding  for  non-recognized  Indians/Calif. /p.  244-245/9 
LEAA,  lack  of  continuous  funding,  programs  must  be  financed  by  BIA  or  tribe 

after  1st  year/Arizona  Indian  Justice  Specialist/p.  206-207/ ( 1 ) 
LEAA.  tribal  funding  problems  with/T/Ance  Reservation.  Michigan /II.  24-25/6 
LEAA.  tribal  law  enforcement,  lack  of  funding/S.  D./p.  157/10 
Uniformity  between  federal  programs,  individual  agencies  do  not  design  pro- 
grams for  the  integrated  planning  that  is  necessary  in  tribal  government/ 

Lnguna/p.  9/20 
Uniformity   between  federal   programs,   tribes   usually  have   several  programs 

from  several  agencies  and  tribes  could  be  aided  in  development  of  overall 

Planning  if  the  agencies  involved  had  processes  for  application  and  evaluation 
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and  contracting  and  re-evaluation  that  were  not  completely  separated  or  at 
least  had  the  capability  for  common  application  and  accountability/Lagnna/ 

p.  9/26 
Uniformity  of  federal  programs,  tribe  feels  that  it  would  be  administratively  and 
financially  more  feasible  for  the  Bureau  to  help  develop  a  common  line  ol 

application  and  accountability  for  other  federal  agencies  than  to  try  to  de- 
velop parallel  programs  in  each  agency  separated  for  Indian  tribes/Lagona 
p.  9/26 
(1.  Program  standards  and  eligibility  n  uuiremcnts 

Adequacy  of  LEAA  funding  to  Indian  tribes,  Arizona/Arizona  Indian  Justice 

Si>ecialist/p.  190-197/(1) 
CKTA  funds  for  training  off  the  reservation  are  utilized,  on-the-job  training 

is  desired  but  not  available  through  present  programs/Ute/p.  9/19 
CETA,  need  for  on-site  technical  assistance  in  planning  and  program  develop- 
ment/Warm Springs/p.  7/14 
Child  Development  Program,  need  for  on-site  technical  assistance  in  planning 

and  program  development/Warm  Springs/p.  7/14 
Community  Services  Administration,  performed  audit  for  $510.00  grant/Quin- 

ault/p.  13/12 
DOI,  relationship  with  Warm  Springs/p.  258-259/9 
DOL  apprenticeship  and  training  regulations/Michigan/II.  260-261/6 
Economic  development  programs,  criticism/Standing  Rock/p.  203-211/5 
EDA,  limits  tribes  in  types  of  projects  and  how  much  money  is  spent/Pala 
EDA,  regulations  on  employment  discrimination  problems/Cheyenne  River/p. 

344/4 
EDA,  regulations,  problems/Cheyenne  River/p.  344/5 
EDA,  will  pay  legal  costs  of  project  only  so  long  as  the  lawyers  are  private 

attorneys  so  that  attorneys  hired  fulltime  by  the  tribe  can't  be  paid/Quinault 
Eligibility  requirements  for  federal  grants  and  contracts  should  be   revised, 

tribal  perspective/Quinault/p.  13/12 
Eligibility  requirements,  IHS  services  for  which  urban  tribal  members  often 

cannot  qualify/Ft.  Berthold/p.  13/24 
Eligibility  requirements,  legal  services  programs  which  are  too  difficult  for  tribes 

to  qualify  for/Ft.  Berthold/p.  13/24 
Eligibility  requirements,  need  revision  that  would  accommodate  meeting  tribal 

needs  through  less  rigid  regulations  and  through  more  flexible  guidelines  that 

will  allow  for  adjustments  when  tribal  priorities  change/Cheyenne  River/p. 

10/22 
Eligibility  requirements,  should  be  from  Indian  point  of  view/Lone  Pine 
Eligibility  requirements,  should  have  mover  emphasis  on  Indian  needs/Ft.  Hall 
Eligibility  requirements,  tribe  has  no  flexibility  in  manpower  program,  flurry  of 

activity  at  beginning  of  each  fiscal  year  and  midway  through  there  is  a  freeze 

and  a  real  vacuum  toward  end  of  fiscal  year/Pala 
Eligibility  requirements,  tribe  has  not  been  eligible  for  federal  programs  because 

of  non-reservation  status/Creek/p.  9/31 
EPA  restrictions,  standards  are  too  stringent  and  difficult  for  tribe  to  meet/Ute/ 

p.  8/19 
Equipment  restrictions,  BIA  and  other  federal  programs,  problems/Makah/p. 

9/13 
Federal  agencies  relationship  with  Puyallup/p.  631-632/9 
Federal  agencies,  tribes  should  submit  plans  to  rather  than  go  by  predetermined 

categorical  areas/Warm  Springs/p.  7/14 
Federal  bureaucratic  red  tape  requirements  have  tendency  to  force  tribes  to 

become  more  bureaucratic  themselves/Rocky  Boy's/p.  16/2."> 
Federal  funding,  cutbacks,  hinder  tribe  from  competing  with  Public  Health  Serv- 
ice and  BIA  salaries  in  hiring  competent  persons  or  keeping  people  on  the  job 

when  higher  salaries  are  offered  by  other  agencies,  example/Zuni/p.  6/20 
Federal   funding   requirements,    guidelines   and   rules   and   regulations   do   not 

include  status  of  Indian  reservations/Warm  Springs/p.  7/14 
Federal  grant  and  contracting  procedures  and  policies,  none  are  satisfactory/ 

Cheyenne  River/p.  9/22 
Federal  grants  or  contracts,  before  tribe  can  participate  in  any  federal  grant 

or  contract,  they  will  need  a  lot  of  training  and  orientation  regarding  programs 

that  are  available  to  them/Santa  Rosa/p.  4/16 
Federal  grants  and  contracts  reporting  requirements,   tend   to  place  a  heavy 

administrative  burden  on  tribes  which  could  be  avoided  by  revision  and  elimi- 
nation  of  eligibility  and   administrative   technicalites/Rocky   Boy's/p.    V>  2." 

77-465—77 10 
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Federal  guidelines;  inflexibility /Warm  Springs/p.  7/14 

Federal  legislation  not  specifically  naming  Indian  tribes  as  eligible  for  funding. 

rather  legislation  calls  for  funding  of  local  or  state  or  county  units  of  govern- 
ment, problems  ereated/Makah/p.  13/13 
Federal  program  guidelines,  too  confusing  and  too  restrictive  making  programs 

impossible  to  implement  as  needed/Standing  Rock/p.  9/23 

ral  program  income  guidelines  for  parents  of  children  served  by  day  care 

program/Zuni/p.  9/20 
Federal  program  management,  lack  of  formal  training/Zuni/p.  6/20 
Federal  program  requirements,  too  rigid  and  too  federal-system  oriented  and  too 

much  red  tape/Rocky  Boy's/p.  16/25 
Federal  programs,  delays  if  federal  reaction  to  tribal  requests/Cheyenne  River/ 

p.  10/22 
Federal  programs,  federal  government  should  develop  a  program  to  make  monies 

available  to  tribes  so  that  they  could  become  aware  and  have  better  knowledge 

and  understanding  of  federal  programs  that  are  available  to  them/Pala/p.  3/1S 
Federal  programs,  lack  of  applicability  of  rules  and  eligibility  requirements, 

examples/Xavajo/p.  11/32 
Federal  programs,  red  tape  causing  delays/Cheyenne  River/p.  10/22 
Federal  programs,  regulation  not  allowing  federal  employees  to  participate  in 

tribal  government  keeps  Zuni  people  who  are  capable  and  needed  in  the  tribal 

government  from  actively  participating  to  the  detriment  of  tribe/Zuni/p.  6/20 
Federal   programs   should   be   attuned   to   reservation   life,   tribal   perspective/ 

Quinault/p.  13/12 
Federal  programs,  the  requirement  of  paying  Davis-Bacon  Act  scales  and  other 

strings  attached  to  federal  funds  greatly  handicaps  tribe  in  getting  the  most 

out  of  the  money  while  still  providing  adequate  salaries  and  protecting  minority 

interests/Salish-Kootenai 
Federal  programs,  tribe  is  in  three  different  federal  regions,  in  order  to  have 

cross-re>ervation  program  tribe  has  to  apply  to  three  different  federal  regional 

offices/Xava.lo/p.  10/32 
Federal  programs,    unnecessarily   stiff   accountability    requirements/Laguna/p. 

9  26 
Federal  regional  council/Gila  River/p.  37-3S/1 
Fed  ral  regional  council.  operation/Il.  1^0-145  and  147-160/6 
Federal  regional  office,  tribal  relations/Minn.  Chippewa/1. 129-131/6 
Federal  regulations  regarding  the  hiring  of  persons  related  either  by  marriage  or 

blood,  on  reservation  of  this  size  it  is  hard  to  comply  with  rule  because  bo 

many  people  are  related  to  one  another/Zuni/p.  6/20 
Federal  requirements,  do  not  allow  for  ''how  to"  in  developing  implementation  of 

programs  on  reservation/Warm  Springs/p.  7/14 
FIIA.  requires  all  profits  from  use  of  land  to  be  returned  to  FHA  to  pay  off 

loan'Quinault 
Government-sponsored  contract  programs,  should  be  explained  to  the  prime  spon- 

before  any  definite  policies  or  procedures  are  set/Zuni/p.  7/20 
HEW   San  Carlo?  Apache/p.  293  294  1 
HIP,  problems/Winnebago/p.  417-419/5 
Home   Improvement   Program,   planning  and  financial  management  problems/ 

Sr.lioba/p.  4/15 
HUD,   criticism   of  new   regulations/L'Anse   Reservation  Michigan/II.  27-28/6 
HIT)  homes,  tribe  will  not  receive  until  water  problem  is  resolved,  advised  by 

HT'D  and  All  Mission  Indian  Housing  Authority/Soboba/p.  5/15 
HUD,  housing  assi<tanee/Paiute/p.  164-165/1 
HT'D  housing  programs,  income  requirements  are  too  limited  and  discourage  in- 

adence  and  seeking  for  higher  paying  jobs/Pala 
HT'D  housing,  tribe  missed  out  on  joining  a  local  housing  authority  because  the 

oh  airman  did  not  have  adequate  funds  to  attend  a  meeting  that  was  held 

nearby  and  result  is  that  tribe  will  not  have  any  HUD  houses  constructed  on 

rancheria /Santa  Rosa/p.  3/16 
Iiri>.  lack  assistance  to  landless  Indians/Ca!ifornia/p.  283-2.^/9 
HT'D.  need  for  on-site  technical  assistance  in  planning  and  program  development/ 

Warm  Spring-  'p.  7/14 
I7T"I>.  programs  were  designed  for  urban  areas  and  lack  flexibilitv  to  meet  tribal 

needs/Salish-Kootenai 
IIT"I>  provides  monies  on  basis  of  defined  eligibility  which  does  not  exclude  non- 
tribal  mem'»er< — Indian  or  non-Indian/Laguna/p.  9/26 
HT'D.  regulations  on  competitive  bidding,  criticism  'Standing  Rock/p.  393/394/5 
HT'D  regulations  on  competence  bidding.  problems/Standing  Rock  p.  171-196  & 

213-215/5 
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IUD,  tribal  government  honsig  authority/Standing  Rock/p.  302-211/5 
[UD,  tribe  disqualification  from  grant/Minn,  Chippewa/L  101-102  &  127-129  & 
II.  27-28/6 

TI>.  tribe  must  deal  with  other  minorities  and  exclude  tribal  members  because 
of  arbitrary  income  levels/Ft.  Hall 

IS,  services  denied  Indian  students  off-reservation/Little  Shell/p.  3-18/5 
dian   ombudsman   needed   to  monitor  federal  agencies/Yankton/p.  157-160/5 

LKAA.  asistance/Gila  River/p.  9-11/1 

LEAA,  assistance/Warm  Springs/p.  269-70/7 

LKAA.  assistance  to  tribal  government/L'Anse  Reservation,  Michigan/II.  55  & 
57  &  60-61/6 

LEAA.  budget  for  discretionary  funds  for  fiscal  year  1976,  Arizona/Arizona  In- 
dian Justice  Specialist/p.  143/(1) 

LKAA.  conservation  code  assistance/Leech  Lake,  Boise  Forte/I.  137-138/6 

LEAA,  funding  retrocession  study/Minn.  Chippewa/L  89-  &  93-95/6 

LKAA.  grant  approval,  recommendations/Arizona/p.  207-208/1 

LKAA,  hunting  and  fishing  enforcement  grant/Minn.  Chippewa/L  133/6 

LEAA,  juvenile  project/Papa go/p.  99-100/1 

LKAA,  law  enforcement  services  not  funded  without  land  base/BIA  Portland/p. 
ir.i/4 

LKAA,  make-up  of  task  forces  which  review  Indian  applications,  lack  of  aware- 
ness of  special  situation  of  Indian  tribes/Arizona  Indian  Justice  Specialist/p. 
200-203/(1) 

LKAA.  money  for  police  training/S.  D./p.  29S/10 

LKAA,  national  budget  for  fiscal  year  1976/Arizona  Indian  Justice  Specialist/p. 
193/(1) 

LKAA,  need  for  on-site  technical  assistance  in  planning  and  program  develop- 
ment/Warm Springs/p.  7/14 

LKAA,  no  funding  to  Indian  ex-felon  program/p.  293/294/9 

LKAA,  programs  not  designed  to  meet  Indian  needs/Ft.  Hall 

LKAA.  requirement  that  tribe  be  physically  represented  at  ad  hoc  committee 
meeting  before  application  will  be  considered/Arizona  Indian  Justice  Special- 
ist/p. 209-210/(1) 
.KAA,  staff/Arizona/p.  1S2-186  &  201-202/1 
iEAA,  technical  assistance/Arizona/p.  176-179  &  183-184  &  190/1 
,KAA,  tribe  got  grant  for  construction  of  juvenile  facility  and  then  applied  for  a 
grant  for  another  ongoing  program.  LEAA  denied  on  the  basis  that  tribe  could 
not  receive  two  grants  at  same  time  and  construction  would  have  to  be  ended 
before  LEAA  would  consider  another  request/Zuni/p.  10/20 
'aticual  Indian  Justice  Planning  Association,  history  and  background/Arizona 
Indian  Justice  Specialist/p.  176-178/(1) 
[EPA  regulation,  relaxation  of  federal  roles  which  hinder  tribe/Gila  River/p. 
4/20 

)btaining  LEAA  funds,  budget  cuts,  problems  with  Indian  liaison/Gila  River/p. 
9-11/(1) 

Obtaining  LEAA  funds,  problems/Gila  River/p.  9/(1) 
)btaining  LEAA  funds  to  support  tribal  court/Papago/p.  99-100/(1) 
Opposition  to  FAR  report/Gila  River/p.  35/(1) 
ixticipation  in  federal  programs/Kaibab  Paiute/p.  15S-160/(1) 
articipation  in  federal  programs,  need  for  technical  and  administrative  and 
financial  and  management  assistance/Santa  Rosa/p.  3/16 
'Ianning,  limited  by  federal  agency  policy  guidelines/Quinault/p.  10/12 
'recess    followed    by   LEAA   when    Indian   tribe   makes   application   for   LEAA 
monies,  Arizona  Indian  Justice  Specialist/p.  185-210/(1) 

'ublic  assistance  benefits,  denied  to  persons  who  own  trust  land  or  receive  per 
capita  payments  from  tribes/Puyallup 

Range  and  economic  development,  reliance  on  federal  funds/Kailab  Paiute/p. 
132/(1) 

Regional  councils,  tribal  view/Gila  River/p.  37-38/(1) 

Reorganization  of  federal  funding  sources  results  in  unequal  and  inappropriate 
funding  opportunities/IIopi 

Roie  of  Indian  Justice  Specialist  in  state  planning  agenev/ Arizona  Indian  Justice 
Spe*-:alist/p.  ,179/(1) 

ska  program/S.  D./p,  187-18&/10 

Social  service  program  requirements  requiring  professional  personnel  who  are 
usually  non-Indian  and  can't  communicate  with  Indian  people/Mohave  Apache/ 


Appendix  II. — Historical  Summary  of  Federal  Policy  Regarding  the 
Independent  Status  of  Indian  Tribal  Governments 

This  paper  presents  a  broad,  chronological  overview  of  American  Indian  self- 
government  within  the  context  of  federal  Indian  policy.  Although  there  are  many 
3  .md  much  legislation  relating  to  tribal  self-government,  this  paper  discusses 
only  those  that  reflect  the  dominant  view  of  federal  policy  and  those  that 
directly  relate  to  the  current  status  of  tribal  self-government.  The  periods  of 
al  Indian  policy  include:  (1)  The  pre-United  States  period,  (2)  the  treaty 
period,  (3)  the  allotment  period,  (4)  the  Indian  Reorganization  Act  period,  (5) 
the  termination  period,  and  (6)  the  self-determination  period. 

I.  THE  PRE-UNITED   STATES  PERIOD    (COLONIAL  TIMES,    1789) 

The  status  of  tribal  governments  depended  upon  the  colonial  power  in  control. 
During  the  Spanish  conquest  of  the  New  World,  the  avowed  purpose  of  imperial 
Spain  was  conversion  of  the  natives  and  possession  of  the  land  for  Spain.1  The 
Spanish  viewed  conquered  Indians  as  subjects  of  the  realm  and  members  of  the 
church.  In  this  sense,  then,  self-government  was  not  an  official  policy.  According 
to  the  Laws  of  Burgos."  the  Spanish  crown  and  church  viewed  the  ideal  relation- 
ship of  Spanish  to  Indian  to  be  that  of  master  to  servant.  The  existing  sys- 
tem reflected  this  policy.3  Curiously  enough,  however,  the  Laws  of  Burgos  also 
contained  a  provision  allowing  Indians  to  live  under  their  own  governments  as 
long  as  they  were  capable  and  paid  the  ordinary  feudal  dues.4  Therefore,  tribal 
self-government  in  the  Spanish  colonies  was  conceptually  possible  as  long  as  it 
fit  into  the  feudal  framework  of  Spain. 

In  contrast,  the  early  French  colonies  were  interested  first  in  the  fur  trade 

and  second  in  conversion  of  the  natives  to  Christianity.  The  Indians  of  Canada 

I  under  the  French  were  not  subjected  to  alien  rule.5  In  fact,  the  official  polity  of 

France  was  to  encourage  the  Indians  to  settle  with  the  French.6  In  this  sense, 

then,  the  French  were  the  first  to  openly  encourage  assimilation. 

The  English,  during  the  early  colonial  period,  viewed  conversion  of  the  natives 
as  a  major  concern  of  colonization.  King  James  I,  in  his  charter  for  colonizing 
Virginia,  expressed  the  hope  that  Christianity,  civility,  and  quiet  government 
could  be  brought  to  the  Indians.7  Obviously,  the  notion  of  quiet  government  im- 
plied submission  to  the  crown.  Yet  implicit  in  this  concept  was  local  self- 
government. 

Just  before  and  during  the  18th  century  the  views  of  the  Spanish,  French,  and 
English  toward  the  American  Indian  changed.  Because  of  the  increased  competi- 
tion between  these  powers  for  land,  trade,  natural  resources,  and  power,  the 
Spanish,  French,  and  English  used  the  North  American  Indian  tribes  as  pawns 
in  the  European  competition  for  control  of  the  continent.8  Between  16S9  and 
17G3  four  European  wars  resulted  in  colonial  conflicts  on  the  North  American 
continent* 

During  this  period  the  various  European  powers  viewed  the  Indians  as  politi- 
cal entities  inasmuch  as  they  were  considered  military  allies.10  As  allies  they 
were,  of  necessity,  allowed  to  govern  themselves. 

1  A.   Selso.  A  History  of  the  Indians  of  the  United  States   (1970),  20. 

:  Promulgated  §  27,1512. 

*L.  Hanke,  The  Spanish  Struggle  for  Justice  In  the  Conquest  of  America  24  (1963). 

4  Id.  at  24. 

5  A.  Selso.  supra  note  1,  at  39. 
•  Id.  at  53. 

"  Id.  at  40. 

8  Id.  at  53. 

9  (1)  King  William's  War  (England  entered  War  of  the  League  of  Augsburg).  10*9-97  : 
(2)  Queen  Anne's  War  (War  of  the  Spanish  Succession).  1702-13  :  (3)  King  George's  War 
(first  between  England  and  Spain,  merged  with  the  War  of  the  Austrian  Succession), 
1739-4S:  (4)  French  and  Indian  War  (merged  with  Seven  Years'  War),  1754-63.  A.  Selso, 
supra  note  1,  at  54-55. 

lr  See  generally,  A.  Selso,  supra  note  1,  at  53-57. 
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After  the  French  and  Indian  War,  the  English  formulated  a  general  Indian 
policy  embodied  in  the  Proclamation  of  1763.11  According  to  the  terms  of  the 
Proclamation,  an  Indian  reservation  bounded  on  the  north  by  Quebec,  on  the 
east  bv  the  existing  colonies,  on  the  south  by  the  two  Floridas,  and  on  the  west 
by  the  Mississippi  River  was  to  be  established.12  The  plan  was  to  have  a 
commander-in-chief  with  power  to  restrict  land  sales  and  regulate  trade.  The 
commander-in-chief  derived  his  power  from  the  crown  and  parliament,  not  from 
the  colonies.  This  first  attempt  at  establishing  a  unified  approach  to  Indian  affairs 
failed  primarily  because  the  plan  was  too  expensive  to  administer.13 

An  alternative  was  developed  in  1767  by  which  imperial  officials  and  the  polo- 
nies worked  together  to  establish  a  definite  boundary  between  land  held  by  whites 
and  land  held  by  Indian  tribes.1*  By  1773,  the  survey  was  completed  and  the 
boundaries  were  put  down  on  a  map.  For  the  first  time,  England  and  the  colonies 
officially  recognized  an  area  called  Indian  country. 

Following  the  Revolutionary  War,  the  colonies  negotiated  with  the  Indian 
tribes  and  signed  treaties  establishing  new  boundaries.15  During  this  time  official 
policy  viewed  Indian  country  politically  separate  from  colonial  governments. 
This  separation  justified  Congressional  regulation  of  travel  and  trade  into 
Indian  country.  Licenses  were  required  to  trade  with  the  Indians  and  traders 
had  to  give  bond  to  insure  observance  of  the  rules  and  regulations.16 

Generally  the  English  and  colonial  officials  viewed  the  Indian  tribes  as  sover- 
eign nations.  The  signing  of  treaties,  the  concern  over  boundaries,  the  use  of 
tribes  as  military  allies,  and  the  congressional  regulation  of  trade  and  travel 
within  Indian  country  all  indicate  that  Indian  tribes  were  generally  viewed  as 
sovereign  nations. 

II.    THE   TREATY   PERIOD 

Two  specific  phases  mark  the  treaty  period:  (1)  Agreements  and  treaties 
between  the  U.S.  and  Indian  tribes  indicating  sovereignty  of  each  entity  and 
(2)  agreements  and  treaties  that  are  little  more  than  land  sale  documents. 

The  treaty  period  actually  began  during  the  Revolutionary  War.  The  first 
major  treaty  established  an  alliance  between  the  colonies  and  the  Delaware 
Indians.17  The  language  of  the  treaty  reveals  that  the  revolutionary  government 
looked  upon  the  Delaware  tribe  and  territory  as  a  sovereign  nation.  The  treaty 
allowed  colonial  troops  to  pass  "through  the  country  of  the  Delaware  nation  *  *  *" 
and  also  provided  for  a  military  alliance  between  the  Delaware  and  the  colonials 
by  which  the  Delaware  were  to  furnish  troops  for  the  revolutionary  cause.19  In 
addition,  the  treaty  stipulated  that  certain  standards  of  justice  were  to  be 
followed. 

"[X] either  party  shall  proceed  to  the  infliction  of  punishments  on  the  citizens 
of  the  other,  otherwise  than  by  securing  the  offender  or  offenders  by  imprison- 
ment, or  any  other  competent  means,  till  a  fair  and  impartial  trial  can  be  had 
by  judges  or  juries  of  both  parties,  as  near  as  can  be  to  the  laws,  customs  and 
usages  of  the  contracting  parties  and  natural  justice  *  *  *  " 19 

Following  this  provision,  which  at  first  glance  appears  to  recognize  the  validity 
of  Delaware  criminal  process,  inasmuch  as  the  language  of  the  treaty  recognizes 
the  customs  and  usages  of  each  nation,  is  a  stipulation  that  the  "mode  of  such 
tryals  [shall]  be  hereafter  fixed  by  the  wise  men  of  the  United  States  in  Congress 
assembled,  with  the  assistance  of  *  *  *  deputies  of  the  Delaware  nation  *  *  *"  20 
So  what  at  first  seems  to  be  a  recognition  of  tribal  autonomy  in  judicial  affairs 
is  really  a  system  of  Anglo  jurisprudence  adapted  to  local  necessities. 

Article  XI  of  the  treaty  makes  a  rather  odd  provision  allowing  the  Delaware 
nation  representation  in  Congress. 

"And  it  is  further  agreed  on  between  the  contracting  parties  should  it  for 
the  future  be  found  conducive  for  the  mutual  interest  of  both  parties  to  invite 

11  W.  Mohr,  Federal  Indian  Relations.  1774-178S  6  (1933). 

12  Id.  at  7. 

«  Id.  at  7-8. 

14  Id.  at  9. 

1BId.  nt  108. 

16  Id.  at  106-07. 

"Treaty  of  September  17,  1778,  7  Stat.  13. 

18  Id. 

"  Td.  at  14. 

20  Id. 
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any  other  tribes  who  have  been  friends  to  the  interest  of  the  United  States,  to 
join  the  present  confederation,  and  to  form  a  stale  whereof  the  Delaware  nati<  n 
shall  be  the  head  and  have  representation  in  Congress  *  *  *  "  a 

The  above  provision  suggests  that  the  revolutionary  government  viewed  the 
Delaware  nation  as  a  separate  sovereignty  and  also  as  a  subordinate  territory 
equal  in  political  autonomy  to  the  other  colonies.  At  a  time  when  each  colony 
viewed  itself  as  an  independent  sovereignty  joined  with  the  other  colonii 
a  confederation  against  the  British,  this  kind  of  political  autonomy  was  nearly 
absolute. 

The  concept  of  tribal  subordination  to  federal  power  developed  soon  after- 
ward. In  the  Treaty  of  17S5  with  the  Wiandot,  Delaware,  Chippavva,  and 
Ottawa  tribes,  Art.  II  provided:  ''The  said  Indians  do  acknowledge  themselves 
and  all  their  tribes  to  be  under  the  protection  of  the  United  States  and  of  no 
other  sovereign  whatsoever.'' " 

The  subordination  existed  more  in  a  military  than  a  political  sense.  Much  of 
the  treaty  deals  with  fixing  the  boundaries  of  the  tribes.  This  preoccupation  with 
boundaries  suggests  some  degree  of  political  autonomy.  In  fact,  the  treaty  allows 
the  tribe  to  treat  U.S.  citizens  as  they  please  if  those  citizens  attempt  to  settle 
on  the  Indian  land.23  The  treaty  also  provides  for  extradition  of  any  Indians 
who  commit  "a  robbery  or  murder  on  any  citizen  of  the  United  States  .  .  ."  -4 

A  treaty  with  the  Cherokees  enacted  a  few  months  later  "  was  similar  in  its 
provisions  and  wording.  One  substantial  difference,  however,  gave  the  U.S.  power 
to  regulate  trade  with  the  tribe.26  The  significance  of  this  provision  was  that  it 
marked  the  assertion  of  federal  control  to  the  exclusion  of  the  states.  This  asser- 
tion of  power  was  remarkable,  particularly  when  one  considers  that  the  treaty 
was  enacted  during  the  Articles  of  the  Confederation  period. 

The  treaties  enacted  following  the  adoption  of  the  constitution  followed  the 
same  form  and  content  as  those  treaties  enacted  earlier.  The  treaty  of  1790 
made  with  the  Creek  nation  contained  the  familiar  provisions :  (1)  The  recogni- 
tion of  peace  between  the  parties,  (2)  the  acknowledgement  by  the  Indians  of 
federal  protection,  (3)  the  establishment  of  boundaries,  and  (4)  the  prohibition 
against  U.S.  settlement  of  Indian  lands.27 

Conspicuously  lacking  from  the  Creek  treaty  was  any  mention  of  regulation  of 
trade.  This  absence  is  explained  by  the  act  entitled,  "an  act  to  regulate  trade 
and  intercourse  with  the  Indian  tribes,"  ■  which  was  enacted  about  a  year 
earlier.  This  Federal  legislation,  and  the  similar  legislation  that  followed, 
culminated  in  the  permanent  legislation  of  1S34,29  is  important  in  that  it  rep- 
resents the  exercise  of  federal  power  at  the  same  time  it  recognizes  tribal 
autonomy. 

One  reason  why  the  federal  regulations  of  trade  with  the  Indian  tribes  de- 

» veloped  was  the  concern  over  boundaries  and  separation   of  tribes  from  the 

various  states.  Fundamental  in  the  policy  of  the  Indian  Trade  and  Intercourse 

Acts  is  the  notion  of  separateness.  The  United  States,  in  passing  the  statutes, 

intended  that  Indians  should  be  separate  from  Americans. 

The  concept  of  territorial  separation,  which  was  formulated  by  Congress  and 
executed  by  the  President,  was  reinforced  by  the  holding  in  WnrcJicsfcr  v.  Geor- 
.  fia,90  where  Chief  Justice  Marshall  first  laid  out  the  principles  recognizing  a 
1  right  of  tribal  self-government.  The  court  held  that  the  Federal  Government  had 
plenary  power  in  dealings  with  the  Indian  tribes  to  the  exclusion  of  the  individual 
states.31  In  regard  to  self-government,  the  court  recognized  that  tribes  still  had 
sovereign  and  independent  status  despite  the  fact  that  the  U.S.  Government,  by 
terms  of  a  treaty,  was  protector  of  the  tribal  nation. 

"[T]he  settled  doctrine  of  the  law  of  nations  is,  that  a  weaker  power  does  not 
surrender  its  independence — its  right  to  self-government  by  associating  with  a 


21  Td. 

22  Act  of  Jan.  21,  1785,  7  Stat.  16. 
28  Id.  at  17. 
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25  Treaty  of  Nov.  28,  1785,  7  Stat.  18. 
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stronger  and  taking  its  protection.  A  weak  state,  in  order  to  provide  for  its  safety, 
may  place  itself  under  the  protection  of  one  more  powerful,  ^without  stripping 
itself  of  the  right  to  government,  and  ceasing  to  be  a  state."  "2 

Marshall's  reasoning  succeeded  in  resolving  the  seeming  paradox  of  superior 
federal  military  power  in  conflict  with  the  notion  of  Indian  political  sovereignty 
and  the  right  to  tribal  self-government.  He  took  federal  treaties  and  legis- 
lation which  never  explicitly  granted  tribes  the  right  to  self-government,  and 
them  as  a  consistent  whole  in  which  the  very  nature  and  language  of  the 
treaties  and  legislation  recognized  a  pre-existing  sovereignty  and  the  concom- 
mitant  right  to  tribal  self-government. 

As  the  military  and  economic  power  of  the  United  States  increased  and  the 
strength  of  the  various  tribes  decreased.  Indian  treaties  became  more  pre-oecu- 
pied  with  acquiring  land  for  white  settlers.  This  concern  was  of  course  present  in 
the  earliest  treaties  but  did  not  become  an  overriding  policy  until  the  Govern- 
ment sought  to  remove  the  Eastern  tribes  from  such  areas  as  Indiana,  Ohio, 
Georgia,  Alabama,  and  Florida. 

The  Treaty  of  1803  with  the  Kaskaskia  tribe  is  an  early  example  of  treaties 
that  were  little  more  than  transfers  of  property.  The  language  of  the  treaty 
reveals  its  purpose. 

'Whereas  from  a  variety  of  unfortunate  circumstances  the  several  tribes  of 
Illinois  Indians  are  reduced  to  a  very  small  number  .  .  .  and  finding  themselves 
unable  to  occupy  the  extensive  tract  of  country  which  of  right  belongs  to 
them  .  .  .,  the  chiefs  and  warriors  .  .  .  being  desirous  ...  of  improvement  in 
the  arts  of  civilized  life  .  .  .  have,  for  the  considerations  hereinafter  men- 
tioned .  .  .  ceded  to  the  United  States  all  the  lands  in  the  Illinois  coun- 
try 

Between  1817  and  1846  the  Federal  Government  developed  the  policy  of  re- 
moval3* which  sought  to  remove  the  Indian  tribes  occupying  lands  east  of  the 
Mississippi  to  areas  west  of  the  Mississippi. 

The  Cherokees,35  Choctaws,38  Creeks.37  and  Florida  Indians  w  were  all  moved 
west  through  land  exchanges  and  purchases.  The  Treaty  of  1817  with  the  Chero- 
kee tribe  is  typical  of  the  treaties  during  the  removal  period.  By  the  terms  of 
the  treaty,  the  Cherokee  tribe  ceded  their  existing  lands  to  the  U.S.  Government.39 
For  consideration  of  this  cession  the  U.S.  Government  granted  the  tribe  land  on 
the  Arkansas  River  and  an  annuity  to  the  tribes.40 

The  language  of  these  treaties,  unlike  the  ones  formed  around  the  turn  of  the 
century,  did  not  use  the  language  of  international  diplomacy.  Instead,  as  in  the 
Treaty  of  1817  with  the  Cherokee  tribe,41  one  finds  only  lip  service  paid  to  the 
rights  of  the  tribal  nations. 

"And  it  is  further  stipulated  that  the  treaties  heretofore  between  the  Chero- 
kee nation  and  the  United  States  are  to  continue  in  full  force  and  both  parts 
thereof  entitled  to  all  the  immunities  and  privilege  which  the  old  nation  enjoyed 
under  the  aforesaid  treaties ;  the  United  States  reserving  the  right  of  establishing 
fYtrtories.  a  military  post,  and  roads  within  the  boundaries  above  defined."42 

Even  though  the  removal  treaties  of  this  period  concerned  themselves  with 
little  more  than  land  transfers,  the  federal  policy  recognizing  the  right  of  tribal 
self-government  continued.  The  U.S.  Supreme  Court  case,  the  Kansas  Indians,** 
typifies  this  continuing  Federal  policy. 

The  State  of  Kansas  sought  to  tax  lands  held  in  severaltv  bv  three  tribes :  The 
Shawnee.   VTea,   and  Miami.44  The   State  argued  that  the  tribes  had  become 

■  Id.  at  561. 

«  Treaty  of  Aug.  13.  1803,  7  Stat.  78. 
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civilized  and  had  ceased  to  maintain  their  tribal  identity. 45  The  state  also  argued! 

that  the  individual  members  Of  the  tribes  made  use  of  the  various  stale  and 

county  institutions  and  services,  viz.,  the  courts,  law  enforcement,  high. 

and  schools.40 

Since  the  primary  purpose  of  taxes  was  to  pay  for  these  services,  the  state 

contended   that  the  Indians  who  had  land  holding  should  pay  their  share  of 

the  county  and  state  taxes. 
The  Supreme  Court,  in  response  to  these  arguments,  looked  to  the  language 

of  the  original  treaties  and  of  the  statute  admitting  Kansas  to  the  Union.  The 

Court  cited  the  statute  of  admission  : 

"[N]othing   contained   in    this   said   constitution    [the   state   constitution   of 

Kansas]   respecting  the  boundaries  of  said  state  shall  be  construed  to  impair 

the  rights  of  person  or  property  now  pertaining  to  the  Indians  of  said  territory 

so    long    as    such    rights    shall    remain    unextinguished    by    treaty    with    such 

Indians."  *7 
J      The  statute  itself  and  the  judicial  enforcement  of  it  recognized  the  existing 

federal  policy  in  favor  of  tribal  self-government. 
Although  the  State  argued  that  the  individual  tribes  had  ceased  to  be  self- 
< governing    entities    and    that    individual    tribal    members    were    by    statute 
,  territorial  citizens   of   Kansas  and  presumptively  citizens  of  the   State. "  the 

court  recognized  that  the  individual  tribes  still  retained  a  tribal  organization 

and  government : 

M[IJt  was  plain  that  a  tribal  organization  in  all  three  of  the  tribes  was  to  a 
.  greater  or  lesser  extend  kept  up.  Blue  Jacket,  who  filed  the  bill  on  behalf  of 

the  Shawnees,  was  himself  the  Shawnee  head  chief.  There  was  also  a  second 
i  chief.  These  Indians  had  a  council,  elected  for  a  year,  and  a  clerk  of  council, 

and  a  sheriff,  of  their  own.  Also  a  place  where  the  council  and  head  men  met 

transact  business  once  in  each  month."49 

The  court  indicated  that  the  existence  of  a  tribal  organization  made  the  vari- 
.  ous  tribes  distinct  political  entities,  notwithstanding  the  noncontiguous  holdings 
■}  of  the  individual  members.50  As  a  consequence  the  tribal  governments  and  tribal 
4  land  holdings,  whether  held  in  severalty  or  in  common  were  immune  from  the 
j  operation  of  state  laws. 

"As  long  as  the  United  States  recognizes  their  national  character  they  are 
1  under  the  protection  of  treaties  and  the  laws  of  Congress,  and  their  property 
j  is  withdrawn  from  the  operation  of  State  laws."  51 
]     Perhaps  the  key  words  of  the  Court's  language  are  "national  character." 

The  implication  is  that  the  tribes  are  sovereign  nations  subservient  only  to  the 
; Federal  Government,  viz,  the  laws  of  Congress.  The  Kansas  Indians52  affirm 
4  the  federal  policy  of  recognizing  the  right  to  tribal  self-government.  And  even 
p  though  the  tribal  boundaries  had  partially  decayed  because  of  white  encroaeh- 
,ment  and  partial  homogenation,  the  court  recognized  sovereignty  where  there 
'  was  tribal  government.  Tribal  self-government,  which  once  seemed  to  depend 

largely  on  physical  separation  by  means  of  physical  boundaries,   now   arose 

because  of  political  separation  created  by  the  actual  exercise  of  tribal  self- 
-government. 

Tribal  sovereignty  was  recognized  again  in  a  later  Supreme  Court  case,  Elk  v. 

Wilkins.53  In  that  case  the  court  held  that  an  Indian  claiming  State  and  U.S. 
,  citizenship  under  the  14th  and  15th  Amendments  of  the  U.S.  Constitution  was 

not.  a  State  nor  a  U.S.  citizen  because  he  owed  a  higher  allegiance  to  his  tribe. 

which  the  court  viewed  as  a  separate  nation.  The  court  stated  the  tribal  Fed- 
eral relationship  as  follows : 

"The  Indian  tribes  being  within  the  territorial  limits  of  the  United  States, 

were  not,  strictly  speaking,  foreign  states;  but  they  were  alien  nations  with 
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*'  Id.  at  740,  citing  Act  of  January  29,  18G1,  12  Stat.  127. 

48  Id.  at  744. 

«BId. 

30  Id.  at  756. 

81  Id.  at  757. 

"Id. 

"112  U.S.  94  (1884). 


142 

distinct    political    communities  .  .  .  The    members    of    those    tribes    owed    im- 

ate  allegiance  to  their  several  tribes  and  were  not  part  of  the  people  of 

nil od  States.  They  were  in  a  dependent  condition,  a  state  of  pupilage,  re- 

ling  that  of  a   ward  to  his  guardian  .  .  .  General  acts  of  Congress  did 

not  apply  to  Indians  unless  so  expressed  as  to  clearly  manifest  an  intention  to 

include  them."  51 

The    court's    language    sums    up    the    federal    policy    that    recognized    the 
sovereignty  and  separateness  of  Indian  tribes  while  at  the  same  time  imposing 
ndency  of  the  tribes  on  the  federal  government. 
Federal   policy   concerning   tribal   self-government   remained   essentially   the 
same  throughout  the  treaty  period,  even  though  the  federal  government  increased 
iwer  tremendously  and  the  individual  tribes  lost  much  of  their  power,  land. 
and  people.  At  the  outset  many  tribes  held  enormous  tracts  of  land  west  of  the 
Appalachias.  At  the  end  of  the  treaty  period,  because  of  the  removal  policy, 
tribal  lands  decreased  and  included  only  small  sections  of  land  in  various  states 
of  the  Mississippi.  Even  though  tribal  land  and  power  steadily  decreased, 
the  Federal  Government,  in  its  laws  and  judicial  decisions,  continued  to  recog- 
nize the  right  of  tribal  self-government.  In  this  way  the  Federal  Government 
affirmed  tribal  autonomy  which  could  only  be  limited  by  treaty,  tribal  submis- 
sion, or  acts  of  Congress. 

III.    ALLOTMENT   PERIOD 

The  end  of  the  treaty  period  came  at  a  time  when  Government  officials  began 
doubting  the  policy  of  separation  as  embodied  in  the  whole  concept  of  treaty 
making. 

"The  advancing  tide  of  settlement  in  the  years  following  the  close  of  the 
Civil  War  dispelled  the  belief  that  it  would  ever  be  possible  to  separate  the 
Indians  from  the  whites  and  thus  give  them  an  opportunity  to  work  out  their 
salvation  alone.  Assimilation,  allotment  and  citizenship  became  the  watch 
words  of  Indian  administration  and  attacks  on  the  making  of  treaties  grew  in 
force."  F.  Cohen,  p.  66. 

The  treaty  period  was  formally  ended  in  1871  B  by  a  provision  in  a  congres- 
sional appropriation  to  the  Interior  Department.  The  statute  stated :  ''That 
hereafter  no  Indian  nation  or  tribe  within  the  territory  of  the  United  States 
shall  be  acknowledged  or  recognized  as  an  independent  nation,  tribe,  or  power 
with  whom  the  United  States  may  contract  by  treaty  *  *  *".5a 

The  language  of  this  provision  seemed  to  indicate  that  the  federal  concept 
which  recognized  a  degree  of  tribal  autonomy  was  at  an  end.  However,  the 
reasons  for  terminating  the  treaty  making  power  in  the  President  and  Senate 
had  more  to  do  with  Washington  policies  than  a  changing  federal  policy  in  the 
area  of  Indian  affairs.  Apparently  the  House  of  Representatives  was  opposed 
to  the  treaty  system  because  such  a  system  effectively  excluded  it  from  a  role 
in  Indian  affairs.57 

As  long  as  the  executive  branch  used  treaties  to  administer  Indian  affairs, 
the  House,  by  constitutional  provision,58  had  no  say  in  Indian  affairs.  By  elimi- 
nating treaties,  the  House  would  have  a  say  in  Indian  affairs.  In  fact,  the 
ser-ond  part  of  the  provision  abolishing  treaty  making  with  Indian  tribes  at 
the  same  time  recognized  the  validity  of  previous  treaties. 

"[N]othing  herein  contained  shall  be  construed  to  invalidate  or  impair  the 
ition  of  any  treaty  heretofore  lawfully  made  and  ratified  with  any  such 
Indian  nation  or  tribe."  M 

In  fact,  the  elimination  of  treaties  did  very  little  to  change  federal  policy. 
Thf  most  significant  change  was  that  now  the  House  along  with  the  Senate 
ratified  agreements  between  the  United  States  and  Indian  tribes.60 

The  actual  change  in  federal  policy  occurred  with  the  enactment  of  the 
General  Allotment  Act  of  1887.61  The  Federal  Government  had  used  allotment 


"  Id.  at  99-100. 

-;  Bj  the  Act  of  March  3,  1871,  16  Stat.  544,  560. 

M  Id.  at  560. 

e  Schmeckebier.  Office  of  Indian  Affairs  56-58  (1927). 
:;  U.S.  Const,  art  2.  §  2,  cl.  2. 
-'   Act  of  March  3.  1871.  16  Stat.  544,  566. 

ohen.  supra  note  34.  at  67. 
61  Act  of  Feb.  8,  1887,  24  Stat.  388. 


!  ly  as  1816,63  but  this  treaty  with  the  Chickasaw  Nation,  by  providing  for 
individual  ownership  of  land  by  the  tribal  members,  marked  a  new  policy 
behind  allotment." 

Perhaps  the  most  succinct  manifestation  of  federal  policy  behind  the  allot- 
ment legislation  is  the  Language  of  the  legislation  itself.  Section  o  of  the  Act 
provides  for  the  25  year  trust  period  whereby  the  Federal  Government  acts  as 
trustee,  restricting  the  use  of  the  land  to  the  allottee  or  his  heirs  for  the  si 
period.  After  the  expiration  of  the  period,  the  allotted  land  was  to  become 
wholly  alienable.6*  The  federal  trustee  concept  sounded  much  like  the  guardian 
relationship  manifested  in  the  earlier  treaties  signed  100  years  before,  whereby 
a  tribe  acknowledged  that  it  was  under  the  protection  of  the  Federal  Govern- 
ment.05 The  significant  change,  however,  was  in  the  individual  nature  of  the 
new  relationship.  Previously,  the  Federal  Government  saw  itself  as  the  guardian 
of  the  tribe  which  was  a  political  entity.  In  contrast,  the  trust  relationship  had 
government  dealing  with  each  individual  member.  The  benefits  of  the  trust 
wui!  to  the  individual  and  not  to  the  tribe. 

This  individualization  of  federal  policy  was  likewise  reflected  in  the  nature 
of  the  allotment.  The  allotments  were  to  be  made  in  severalty06  and  were  to  be 
the  size  of  the  normal  homestead.1'7  Whereas  previously  the  tribe  was  viewed  as 
the  holder  of  the  land,  now  the  land  belonged  only  to  individuals.  The  manner 
of  use  also  reflected  this  individualization.  A  condition  of  possession  was  that  the 
allottee  take  the  land  as  a  homestead.0*  The  state  of  title,  the  size  of  the  grant, 
and  the  condition  of  use  came  directly  from  the  Anglo  concepts  of  ownership  and 
BS€  of  land.  Clearly  the  object  of  the  legislation  was  to  pry  the  tribal  member 
from  the  collective  tribal  entity  by  distributing  the  foundation  of  tribal  power  to 
the  various  individuals  of  the  tribe. 

This  aim  becomes  clearer  in  Section  G  where  individual  allottees  were  given 
U.S.  citizenship.  Citizenship  was  also  granted  to  those  Indians  who  had  already 
left  the  tribe. 

•'[E]very  Indian  born  within  the  territorial  limits  of  the  United  States  who 
has  voluntarily  taken  up,  within  said  limits,  his  residence  separate  and  apart 
from  any  tribe  of  Indians  therein  and  has  adopted  the  habits  of  civilized  life,  is 
hereby  declared  to  be  a  citizen  of  the  United  States.68 

This  grant  of  citizenship,  especially  for  the  allottees,  reversed  the  view  ex- 
pressed in  Elk  v.  Wilkins  70  that  Indians,  whether  or  not  active  members  of  a 
[  tribe,  were  not  U.S.  citizens  because  they  owed  a  prior  allegiance  to  the  tribe. 
Conceptually,  then,  this  statutory  grant  of  citizenship  served  to  negate  the  notion 
that  Indian  tribes  were  separate  political  entities,  inasmuch  as  the  allottees,  by 
ng  U.S.  citizens,  ceased  to  be  tribal  citizens,  at  least  according  to  the 
^guideline  set  up  in  Elk  v.  Wilkins. 

Even  though  the  policy  behind  the  General  Allotment  Act  of  1S87  was  one  that 
sought  to  break  down  tribal  organization  and  reform  it  into  the  Anglo  mold, 
this  policy  was  never  actually  carried  out.  The  General  Allotment  Act  provided 
for  a  25  year  trust  period  in  which  the  Federal  Government  was  to  act  as  trustee 
over  the  allotted  lands.71  This  trust  period  was  to  serve  both  as  insurance  against 
alienation  to  whites  and  as  a  transition  period.  Supposedly  at  the  end  of  the 
transition  period,  the  tribal  Indian  was  to  become  a  civilized  member  of  American 
so  iety.  inasmuch  as  his  property  holding  would  become  a  fee  simple.  72  As  a 
private  property  owner  he  would  be  free  of  tribal  ties,  which  were  formerly 
pnrtially  established  by  tribal  ownership  of  land. 


e2  Treaty  of  Sept.  30.  1816.  7  Stat.  Io0.  This  treaty  with  the  Chickasaw  Nation  provided 
for  individual  ownership  of  land  by  the  tribal  members. 

63  One  should  note  that  the  desire  to  free  Indian  lands  for  white  settlement  was  a  mov- 
ing force  in  establishing  the  allotment  system.  For  a  more  in-depth  treatment,  see  D.  Otis. 
The  Dawes  Act  and  the  Allotment  of  Indian  Lands  8-33  H973).  D.  S.  Otis.  Historv  of 
the  Allotment  Policy,  Hearings,  H.  Com.  on  Ind.  Aff.,  73d  Cong.,  2d  Sess.,  on  H.R.  7902, 
10.°.4.  pt  9. 

M  Act  of  Feb.  8.  1887.  24  Stat,  at  389. 
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The  trust  period,  then,  was  to  act  as  a  prospective  realization  of  the  Federal 
policy  favoring  fragmentation  of  tribal  organization.  When  the  expiration  of  the 
trust  period  drew  near,  Congress  amended  Section  6  of  the  General  Allotment 
Act 73  so  that  the  Section  of  Interior  would  have  the  power  to  extend  the  trust 
period  at  his  discretion. 74  And  all  such  allotments  by  the  terms  of  the  amend- 
ment were  to  remain  under  the  exclusive  jurisdiction  of  the  Federal  Govern- 
ment "  which  meant  that  allotments  still  held  in  trust  were  exempt  from  state 
taxes.  Between  1906  and  1921  Federal  policy  shifted  back  and  forth  on  the  is^ue 
of  allotments  being  subject  to  state  taxation.76  In  any  case,  however,  the  tendency 
of  extending  the  federal  trust  meant  that  the  realization  of  allotment  policy 
was  continually  delayed  and  never  actually  achieved  the  avowed  end  of  civilizing 
the  Indian  by  severing  his  ties  with  the  tribe  and  forcing  him  to  adopt  Anglo 
notions  of  property,  economy,  agriculture,  politics,  family,  and  happiness. 

And  although  the  allotment  policy  never  achieved  the  goals  for  which  it  was 
intended,  it  did  certainly  debilitate  the  numerous  Indian  tribes  in  the  United 
States.  Between  1887  and  1934  Indian  land  holdings  diminished  from  138  million 
acres  to  48  million. 77  The  loss  of  land  caused  a  parallel  decline  in  material 
wealth.  Furthermore,  tribal  organization  decayed  because  the  land  formerly 
held  communally  and  once  the  base  of  tribal  power  and  sovereignty  was  now 
held  individually. 

During  this  same  period,  court  decisions  and  Federal  legislation  served  to 
limit  tribal  jurisdiction  over  legal  matters.  Some  four  years  before  the  General 
Allotment  Act.  the  Supreme  Court  in  Ex  Parte  Crow  Bog  78  held  that  the  terri- 
torial court  of  Dakota  did  not  have  jurisdiction  over  an  Indian  who  had  allegedly 
killed  another  Indian  in  Indian  territory.  This  decision  was  based  on  the  premise 
that  all  power  not  taken  from  a  tribe  by  the  Federal  Government  was  to  remain 
with  the  tribe.  This  holding  affirmed  the  notion  of  tribal  self-government. 

The  Congress,  however,  in  reaction  to  this  decision  enacted  legislation  granting 
the  Federal  Government  jurisdiction  over  enumerated  crimes  that  involved  only 
Indians  in  Indian  territory.79  This  legislation  two  years  before  the  enactment 
of  the  General  Allotment  Act,  represented  a  major  incursion  into  tribal 
jurisdiction. 

Other  Supreme  Court  cases  tended  to  limit  the  notion  of  tribal  sovereignty. 
In  Utah  and  Xorthern  R.  Co.  v.  Fisher,  80  the  court  indicated  that  a  reservation 
was  in  many  instances  part  of  the  surrounding  state  or  territory  except  where 
forbidden  by  federal  law.  In  Langford  v.  Monteith.81  the  court  held  that  process 
might  be  served  on  a  reservation  in  a  territorial  court  between  two  non-Indians 
involved  in  a  civil  action  and  in  Draper  v.  U.S.,  82  the  court  held  that  murder  of 
one  non-Indian  by  another  on  a  reservation  was  subject  to  state  law  and 
jurisdiction. 

The  general  trend  of  the  allotment  period  was  a  weakening  of  tribal  self- 
government.  However,  one  must  realize  that  the  allotment  policy  of  integrating 
Indians  into  the  American  mainstream  by  means  of  breaking  up  reservation*  and 
allotting  land  in  severalty  was  forestalled  by  the  trust  period  and  its  extension. 
The  policy  of  assimilation  looked  always  to  the  future  and  perhaps,  as  a  result, 
never  became  a  realitv. 
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I.    INTRODUCTroN 

The  Quinault  Reservation  consists  of  approximately  190.000  acres  of  timber- 
land  on  the  Olympic  Peninsula  in  Washington  State.  It  is  bounded  on  the  west 
i  by  the  Pacific  Ocean,  creating  approximately  twenty-four  miles  of  rugged  and 
beautiful  coastline.  The  primary  resources  of  the  area  are  timber  and  fisheries. 
The  Quinault  Tribe  successfully  operates  both  a  Tribal  Seafood  Plant  and  a 
Tribal  Shake  Mill  operation. 

This  report  will  demonstrate  how  tbe  Quinault  Tribe  has  exercised  its  Innd-use 
authority.  Also,  it  should  become  apparent  that  Tribal  control  of  the  reserva- 
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tion  land  base  is  essential  to  the  preservation  of  the  unique  Quinault  environ- 
and  to  the  Ions-term  growth  of  the  Quinault  economy. 

Section  II  of  this  report  will  examine  how  the  abusive  land  management 
policies  of  the  BIA  have  damaged  both  the  Quinaults'  ecology  and  economy.  Such 
lies  have  planted  the  seeds  for  a  we-can-do-it-better  attitude  on  the  part  of 
the  Qninaulta  (or,  as  more  popularly  phrased,  "self-determination"). 

Section  III  will  trace  the  circumstances  necessitating  Tribal  land-use  control 
at  Quinault.  Section  III  will  also  analyze  the  conflict  between  the  Tribe  and  the 
neighboring  County  with  regard  to  planning  and  zoning  for  fee  patent  lands 
within  reservation  boundaries. 

Section  IV  will  examine  the  spartan  efforts  of  the  Quinault  Planning  Com- 
mission in  both  administering  and  developing  a  land-use  control  system. 

Lastly.  Section  V  will  recommend  various  Federal  approaches  for  aiding 
Tribal  efforts  in  planning  and  zoning  the  use  of  their  reservation  lands. 

II.    BIA   ABUSES    EE  I    QUINAULT   LAND    MANAGEMENT 

Like  other  Reservations,  the  land  of  the  Quinault  Reservation  was  divided 
into  80-acre  parcels  and  distributed  to  individual  Indians.  Although  approxi- 
mately 27.8  percent  of  the  Quinaults'  land  eventually  became  sold  or  alienated, 
i  the  majority  of  this  alienated  land  is  held  in  fee  by  22  logging  companies), 
the  BIA  supposedly  maintained  (or  by  law  was  required  to  maintain)  a  trust 
responsibility  over  the  remaining  72.2  percent  of  Quinaults'  timberland.1  How- 
ever, as  Congressional  testimony  and  existing  physical  conditions  so  vividly 
illustrate,  the  Bureau  either  neglected  or  improperly  executed  its  trust  respon- 
sibilities to  the  point  of  nonfeasance,  at  best,  and/or  malfeasance  at  worst. 

First,  in  leasing  the  timber  rights  of  trust  allotments  to  private  logging  com- 
panies, the  Bureau  should  have  been  sensitive  both  to  economic  and  ecological 
impacts  to  Tribal  members  and  to  trust  land.  Evidence  abounds,  however,  that 
the  Bureau  was  derelict  in  its  duty  to  protect  the  Indian  income  and  environ- 
ment while  making  these  long-term  leases  in  at  least  two  ways:  (1)  selling  the 
timber  at  substantially  less  than  market  value;  and,  (2)  not  providing  for 
proper  reforestation  techniques.2 

In  testimony  given  on  the  floor  of  the  U.S.  Senate  in  July  of  1956,  it  was 
revealed  that :  "Under  the  Indian  Bureau's  long-term  contract,  the  Indians  now 
get  an  average  for  all  the  species  on  the  Quinault  Reservation  of  about  $10  per 
1.000  board-feet,  while  the  Forest  Service's  competitive  sales  bring  about  $19  per 
thousand  average  for  a  comparable  combination  of  species."  3 

It  was  further  stated  that:  ".  .  .  not  oni.v  are  the  prices  which  the  Indians 
receive  for  their  timber  about  half  its  market  value,  but  also  the  Indians  are 
paring  an  uncalled  for  interest  charge."  * 

More  specifically :  ".  .  .  the  Indian  was  socked  with  a  charge  of  $1.72  per 
thousand  board  feet  for  interest:  and  as  if  this  were  not  enough,  the  Indians 
are  being  charged  an  additional  23  cents  per  thousand  as  profit-and-risk  allow- 
ance on  this  interest.  This  raises  the  total  charge  to  $1.95  per  thousand  board 
feet." 5 

These  interest  charges  were  purportedly  for  the  purpose  of  reimbursing  the 
logging  company  for  advance  payments  to  the  Indian  where  the  timber  was  yet 
unrut.  In  determining  whether  these  charges  were  ever  contemplated  by  the 
Indians,  the  following  quote  is  of  interest :  "However,  the  contracts  contain  no 
express  provision  that  the  Indians  are  to  pay  interest  to  the  purchaser  for  these 
advance  payments  on  timber  not  yet  cut.  These  interest  charges  were  adopted  by 
the  Indian  Bureau  in  October  1955,  without  prior  notice  to  the  Indians."  6 

Aside  from  these  inequitable  payments  and  interest  charges  under  the  timber 
leases,  the  Quinault  economy  and  ecology  were  adversely  affected  by  Bureau 

1  "Quinault  Comprehensive  Plan,  Existing  Conditions:"  submitted  bv  Stevens  Thorn d- 
*°2  Id    pn  ^knd  M  ttle'  V,'a?h>  ;  An?ust  1974  !  Page  3.  See  appendix  A. 

apnondixCBn"reSS   Record   14'342    (July   23<   1356)    (remarks  of   Senator  Xeuberger).    See 
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Action,  or,  more  accurately,  inaction  with  regard  to  long  -term  protection  of  the 
forest   resource.  Supposedly,  the  bureau  was  Implementing  a  rather  desii 

policy  of  "sustained-yield"  management  with  respect  to  leased  trust  lands.  This 
policy  would  normally  insure  a  consistent  yield  year  after  year  ad  Infinitum  by 
selective  cutting  and  proper  reforestation    (regeneration)    techniques.    It    has 
Keen  estimated  that  since  1930,  on  a  decade  by  decade  basis,  the  optimum 
fcained  yield"  at  Quinault  could  be  200  million  board-feet  per  year.7 

In  practice,  the  average  barvesl  since  1950  has  been  from  140  to  100  mil 
board  feet  per  year.  The  threatening  reality  is,  however,  that  at  present  tr 
the  cut  will  be  virtually  nothing  by  1986  (even  assuming  access  problems  were 
solved,  the  1986  harvest  could  be  no  Larger  than  5  to  20  million  board  fee!  )  .v  Even 
If  '•sustained  yield"  were  employed  from  present  until  1986,  the  average  yield 
Would  be  about  75  million  board  feet  per  year."  This  is  significantly  less  than  the 
200  million  board-feet  per-year  long  term  attainable  average. 

What  has  caused  this  loss  of  production  worth  millions  of  dollars  to  the 
Quinaults?  The  basic  reason  is  that  there  has  been  a  lack  of  regeneration  of 
timberland.10  For  one  thing,  many  RIA  contracts  had  no  provision  for  regenera- 
tion.11 Under  these  20  to  40  year  leases,  the  operators  were  given  a  "liquidated 
cut"  whereby  they  could  take  the  products  without  worrying  about  regeneration.  - 
Indeed,  the  operators  would  normally  not  be  concerned  with  regeneration  be- 
cause by  the  time  their  leases  expired,  30  or  40  year  old  replanted  timber  Would 
not  yet  ready  for  cutting.  (It  takes  approximately  50  years  for  a  forest  to  re- 
generate under  natural  conditions.)  ia  Since  these  operators  would  be  using  the 
land  only  once,  they  could  maximize  their  profits  by  reaping  the  harvest  without 
providing  for  necessary  clean-up  or  replanting.  The  result  has  been  reckless 
logging  and  highgrading,  leaving  excess  slash  and  residue  on  the  ground.14  "This 
!slash  creates  a  potential  fire  hazard,  prevents  establishment  of  new  forest  crops, 
iand  may  be  a  detrimental  influence  on  the  fishery  production  of  streams,  some- 
times to  the  point  of  completely  ruining  a  stream."15 

From  the  following  representative  photos  of  slash  left  on  leased  trust  lands,  it 
is  not  difficult  for  the  average  viewer  to  imagine  the  impediment  that  such  excess 
dash  would  impose  upon  a  natural  regeneration  process  or  a  replanting  program  : 


7  Interview  with  Gary  Jensen,  forest  economist,  Quinault  Department  of  Natural  Re- 
sources and  Economic  Development,  April  9,  197G. 
» Id. 
»Id. 

10  Id. 
"  Id. 

11  Id. 
"Id. 

14  "Quinault  Comprehensive  Plan,  Existing  Conditions  ;"  p.  80. 
13  Id. 
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This  second  photo  provides  the  contrast  of  a  relatively  cleaned  up  logging  site 
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Photos  3  and  4  are  typical  of  the  excess  slash  left  on  trust  land  for  years  fo? 
lowing  a  contractor's  harvest. 
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The  following  is  a  typical  "power  of  attorney"  form  signed  by  an  individual 
Indian  allottee  authorizing  the  local  Bureau  superintendant  to  contract  for  the 
sale  of  the  timber  on  the  allotment : 

Power  of  Attorney  for  Sale  of  Allotment  Timber 

quinault  indian  reservation,  wash. 

H  Know  all  men  by  these  presents,  that  I  the  undersigned,  hereby  request,  au- 
thorize, and  empower  the  superintendent  of  the  Taholah  Indian  Agency  to  enter 
{Unto  contract  for  the  sale  of  the  timber  upon  the  following  described  lands ; 
1  E2  SW4  sec.  4,  T.  22  N.,  R.  12  W.,  Willamette  Meridian.  80  acres,  the  same  being 
jthe  allotment  of  Emma  Cleveland   (deceased)   Quinault  allottee  Xo.  1020  and 

(authorize  him  to  perform  every  act  necessary  and  requisite  to  the  consummation 
■of  such  sale  with  the  same  validity  as  if  I  were  personally  present.  Provided, 
That  no  such  contract  shall  be  made  hereunder  at  stumpage  rates  per  thousand 
feet  board  measure  of  less  than  the  following: 

Spruce $4.  00    White  pine $3.  50 

Cedar   3.50    Hemlock    1.00 

|i*Douglas-fir   4.25    White  fir 1.00 

Stumpage  is  to  be  paid  for  on  Scribner's  decimal  C.  long  scale.  Sale  of  timber 
s  authorized  on  a  selective  cutting  plan.  And  I  do  also  agree  to  grant  any  con- 
tactor holding  any  contract  hereunder  and  in  conformity  herewith,  reasonable 
•ight-of-way  over  the  above-described  lands,  or  any  other  lands  in  which  I  hold 
my  interest,  provided  I  shall  receive  reasonable  compensation  for  any  damage 
lone  or  incurred  through  such  right-of-way.  The  Commissioner  of  Indian  Affairs 
»r  his  representative  shall  definitely  determine  what  shall  be  considered  reason- 
ible  damages. 

I  furthermore  agree  that  the  proceeds  arising  from  the  sale  of  this  timber  may 
•e  disposed  of  in  accordance  with  the  regulations  of  the  Department  of  the 
nterior,  including  those  providing  for  the  payment  of  the  cost  of  administration. 

Mary  Seelam  (one-third  share). 
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Little  did  the  signer  of  this  form  know  that  the  land  16  would  be  returned  irj 
the  sorry  and  unproductive  state  as  illustrated  in  the  above  photos. 

Thus,  the  inescapable  conclusion  is  that  the  Bureau  has  failed  miserably  in  its 
trust  responsibilities  of  insuring  Indian  income,  both  short-term  and  long-term, 
and  protecting  the  Quinault  environment. 

Given  such  failure,  it  is  of  no  surprise  that  the  Quinault  Tribe  is  embarking 
on  their  own  program  of  trust  land  management.  However,  effective  land  and 
forestry  management  requires  control.  Total  control  of  trust  timberland  is  not 
possible,  however,  until  the  expiration  of  the  current  bureau  logging  leases — the 
last  of  which  expires  in  19S6.17  In  the  meantime,  the  tribe  is  utilizing  and 
Investigating  four  basic  approaches  to  controlling  their  land.  They  are  as  follows : 
(1)  Economic  acquisition  or  purchase  ;  (2)  legal  control  of  the  land;  (3)  coopera- 
tive management  agreements  ;  and  (4)  stewardship,  trust,  etc. 

One  primary  tribal  goal  is  to  purchase  land  that  has  been  alienated  or  is  in 
multiple  owner  trust  status.  Accordingly,  the  tribe  has  applied  for  and  has 
received  approval  of  a  $1.5  million  loan  from  FHA  for  this  purpose.18  In  addi- 
tion, the  tribe  is  currently  drafting  a  comprehensive  "Restoration  Bill",  which 
will  be  a  long-term  low-interest  loan  proposal  to  the  U.S.  Congress  for  similar 
acquisition  purposes.13 

Legal  controls  include  the  tribe's  active  program  of  land  use  control  through 
planning  and  zoning.  The  Quinault  Planning  Commission  currently  exercises 
control  over  forestry  uses  through  forestry  zoning  and  the  consideration  of  appli- 
cations of  road  construction  permits.  As  will  be  seen  in  a  later  section  of  this 
report,  the  Quinault  Comprehensive  Plan  provides  the  basis  for  these  land  use 
decisions. 

The  "Tribal  Forest  Practices  Act"  is  a  second  tribally-originated  legal  control 
that  is  currently  being  developed.  The  Forest  Practices  Act  will  be  designed  to 
prevent  the  timber  abuses  of  the  past  from  recurring.  The  act  will  set  standards 
and  regulations  for  timber  cutting,  logging  slash,  clean  up.  burning  and  other 
forestry  uses.20  Enforcement  of  the  act  will  be  essential  to  the  long-term  protec- 
tion of  the  forestry  resource.  Like  other  control  devices,  however,  the  enactment, 
implementation,  and  enforcement  of  the  Forest  Practices  Act  will  depend  upon 
the  availability  of  funding. 

Other  legal  control  devices  contemplated  by  the  tribe  include  taxation,  con- 
demnation, exchange  rights,  performance  bonds,  tribal  trustee  or  stewardship, 
etc.21 

The  tribe  is  also  investigating  the  possibility  of  using  "cooperative  manage- 
ment agreements"  as  a  device  to  protect  the  trust  timberland.  Cooperative  man- 
agement agreement  is  a  process  by  which  different  allottees  grant  to  the  tribe 
the  authority  to  manage  on  their  behalf  their  interest  in  their  property.22  It,  in 
effect,  puts  the  tribe  in  the  position  of  a  trustee.  It  is  necessarily  premised  on  the 
proposition  that  the  tribe  can  better  protect  their  timber  resource  than  the 
bureau.  Given  the  track  record  of  the  bureau,  and  given  the  demonstrated  interest 
of  the  tribe,  this  premise  is  mostly  probably  correct. 

ni.    THE   HISTORY   OF  THE   QTTTXAULT   TRIBAL  PLANNING   EFFORT 

"You  are  entering  the  Quinault  Indian  Reservation.  While  on  the  Reservation 
you  are  required  to  conform  to  tribal  laws.  All  persons  who  do  not  accept  the 
jurisdiction  of  the  tribal  court  are  forbidden  to  enter  by  order  of  the  Quinault 
Tribe." 

— Sign  at  Quinault  Reservation  boundary. 

Assertion  of  tribal  authority  is  not  a  new  concept  at  Quinault.  In  spite  oi 
destruction  attempts  involving  burning  and  chainsawing,  (The  incandescent 
finish  on  the  face  of  the  sign  has  proven  to  be  somewhat  fire  resistant  while  the 


"Joint  Hearing  on  Federal  Timber  Sale  Policies  Before  the  Senate  Committee  oi 
Interior  and  Insular  Affairs  and  the  Subcommittee  on  Public  Works  and  Resources  of  th< 
House  r.overnment  Operations  Comm.,  84th  Cong.,  1st  and  2nd  Sess.,  p.  1565  (1956). 

17  Quinault  Comprehensive  Plan.  Id.,  p.  80. 

38  Id.,  p.  01  ;  Interview  with  Daniel  Baas.  Reservation  Attornev.  June  2.  1976. 

^Tntprripw  wjth  Danipl  Raas.  Qainault  Reservation  Attornev.  April  9,  1976. 

™  Interview  with  Gary  Jensen.  Forest  Economist,  April  12,  1976. 

"  Quinault  Comprehensive  Plan,  Id.,  p.  62. 

"  Id. 
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metal  core  of  the  legs  of  the  sign  has  posed  problems  for  the  teeth  of  chainsaws.) 
the  large  bold-lettered  incandescent  sign  above  has  faithfully  stood  sentry  at  the 
reservation  boundaries  since  1972 

Until  the  middle  lOGO's,  the  tribe  had  little  need  for  asserting  zoning  jurisdic- 
tion since  development  on  the  reservation  consisted  primarily  of  logging  and 
.  related  activities.  Then,  contrary  to  tribal  wishes,  development  began  on  a 
county-approved  subdivision  located  on  some  or  the  most  beautiful  and  accessible 
coastal  areas  of  the  reservation.-1  Even  though  the  County  [of  Grays  Harbor, 
Wa5hiugton]  did  not  have  any  zoning  ordinances  at  the  time  of  this  particular 
plat  approval,  the  approval  in  essence  was  an  assertion  of  county  jurisdiction.13 
In  any  event,  on  November  3,  I960,  the  Quinault  Business  Committee  responded 
to  this  new  non-Indian  development  with  resolutions  designed  to  eventually 
control  the  use  of  the  land. 

They  set  forth  a  declaration  of  policy  concerning  planning  and  established  a 

•  planning  commission.^  Among  other  duties,  the  planning  commission  was  directed 

to  make  recommendations   concerning  a   comprehensive   plan  for  reservation 

.  growth  and  an  implementing  zoning  ordinance."7  Accordingly,  an  interim  zoning 

:  ordinance  was  approved  by  the  business  committee  on  March  26,  1967." 

On  May  2,  1968  the  tribe  was  informed  that  the  Assistant  Secretary  of  the 
.  Interior  approved  of  the  tribe's  zoning  ordinance  provided  that  the  county  "enact 
-  the  same  ordinances  to  cover  lands  and  persons  within  the  Quinault  Indian 
Reservation  which  may  be  subject  to  its  jurisdiction."  **  However,  the  county  did 
>not  adopt  a  zoning  ordinance  until  August  4.  I960.30  Strangely  enough,  this  1969 
:  county  ordinance  did  not  provide  any  specific  zoning  for  the  Quinault  Reserva- 
tion. In  fact,  from  1909  until  1974  the  official  position  of  the  county  attorney  was 
that  the  county  did  not  have  zoning  jurisdiction  over  any  reservation  lands.31 
During  this  period,  therefore,  the  county  did  not  share  the  concern  of  the  Secre- 
*tary  of  the  Interior  regarding  county  zoning  of  reservation  land. 
\     But,  the  county  was  subject  to  increased  pressure.  Some  of  the  non-Indian 
landowners  of  the  coastal  areas  of  Quinault  preferred  opportunities  for  commer- 
cial development.32  The  tribe,  however,  had  zoned  the  thin  strip  (from  one-quarter 
of  a  mile  to  1%  miles  wide)  along  the  coast  as  a  wilderness  zone.33  Although  the 
wilderness  zone  allowed  individual  residences  and  other  real  and  valuable  uses, 
tits  primary  purpose  was  to  preserve  the  beautiful  coastal  areas  in  their  primitive 
,:and  natural  state.34  The  wilderness  zone  definitely  did  not  contemplate  commer- 
cial uses.  Given  this  more  restrictive  tribal  zoning,  a  group  of  landowners  peti- 
■^tioned  the  county  commission  to  assume  zoning  jurisdiction  on  reservation  fee 
•'patent  lands.1*5  However,  the  tribe  and  other  non-Indian  landowners  at  Quinault, 
apposed  the  proposal.38 

d  The  five-year  old  "hands  off"  policy  of  the  county  was  reversed  in  1974  by  an 
eopinion  of  the  new  county  prosecutor.  It  was  the  prosecutor's  opinion  that  the 
?20imty  could  take  over  zoning  jurisdiction  of  fee  patent  lands.37  Based  on  this 
:aew  advice,  the  county  commission  on  June  2.  1975  zoned  the  fee  patent  reserva- 
tion coastal  areas  Resort-Residential  Scenic.38  (Interestingly,  the  county  did  not 

83  Interview  with  Bill  Petite,  Chairman.  Quinault  Planning  Commission,  April  12,  1976. 

84  Interview  with  Dan  Rass,  Reservation  Attorney,  April  9,  19TG. 

u    »  Tribal  Resolution  Nos.  19GG-1  and  19G6-2.  November  3,  1966.  See  appendix  C. 

H    "  Tribal  Resolution  No.  1966-2. 

)!    M  Tribal  Ordinances  No.  1  and  No.  2.  March  25.  1967.  See  appendix  D. 

88  Letter  dated  May  2.  1968.  from  Georee  M.  Folshaw,  BIA  Superintendent,  transmitting 
etter  dated  April  26,  196S.  signed  bv  Assistant  Secretary  of  the  Interior  Anderson.  See 
ippendix  E. 

80  Grays  Harbor  County  Ordinance  No.  38.  August  4. 1969. 
.'    **■  Interview   with   Dan  Raas   and   Mike  Taylor,   Quinault   Reservation   Attorneys,   Julv 
-.975. 

.     See  also  "County  stalls  again  on  non-Indian  owners  jurisdiction  decision".  The  Dailv 
'•Vorld.  Aberdeen.  Wash..  July  23.  1974.  See  appendix  F. 

88  "Quinault  zoning  issue  delayed",  The  Daily  World,  Aberdeen,  Wash.,  Mav  20,  1975.  See 
..ppendix  G. 

53  Qu:nault  Comprehensive  Plan.  Existing  Conditions.  Id.  p.  24. 

84  Tribal  Ordinance  No.  1.  March  25.  1967.  See  appendix  D. 

85  "Quinault  zoning  issue  delayed",  The  Daily  World.  Aberdeen,  Wash..  Mav  20,  1975. 

86  Id. 

•J  "County  stalls  again  on  non-Indian  owners  jurisdiction  decision",  The  Daily  World.  Id. 
88  Grays  Harbor  County  Ordinance,  June  2,  1975. 
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zone  fee  patent  lands  other  than  coastal  areas.)  Where  the  tribe  had  zoned 
this  same  area  as  wilderness,  the  county  thereby  made  possible  the  commercial 
development  of  the  Quinault  coast.  Nevertheless,  the  tribe  has  informed  all  con- 
cerned that  it  will  continue  to  enforce  its  own  ordinances. 

Given  this  conflict  of  zoning  authority,  the  rational  approach  would  be  for  the 
tribe  and  the  county  each  to  analyze  their  position  from  the  standpoint  of  a 
land-use  planner.  The  question  becomes :  What  land-use  planning  principles  should 
govern  resolution  of  this  conflict? 

First,  rational  planning  requires  that  adjacent  uses  be  compatible.  Given  the 
checkerboard  pattern  of  land  ownership  on  the  Quinault  Reservation,39  it  is  ele- 
mentary that  compatibility  could  not  be  accomplished  if  the  tribe  were  to  zone 
one  parcel  by  one  set  of  standards  while  the  county  zoned  an  adjacent  parcel 
by  a  different  set  of  standards.  This  first  planning  principle  of  compatibility  of 
adjacent  uses  mandates  that  there  be  a  single  planning  and  zoning  authority.40 

Second,  those  people  who  are  most  affected  by  plans  should  be  involved  in  the 
planning  process.41  The  applicability  of  this  principle  to  Indian  affairs  was  rec- 
ognized as  early  as  1947 :  "It  is  becoming  recognized  that  a  plan,  no  matter  how 
idyllic,  which  is  not  favored  by  the  people  affected  may  be  doomed  to  failure."  a 
[emphasis  in  original] 

A  major  shortcoming  of  the  county  plan  is  that  tribal  involvement  in  the 
county  planning  process  has  ranged  from  nonexistent  to  insignificant.*3  For 
example,  the  tribe  first  learned  of  the  first  county-approved  subdivision  (in  the 
mid-1960's)  after  the  developer  was  given  the  approval  by  the  county.44  In  con- 
trast, a  non-Indian  landowner  currently  sits  as  a  voting  member  of  the  Quinault 
Planning  Commission.43 

Third,  a  land-use  authority  must  be  able  and  willing  to  make  inspections  and 
enforce  its  own  regulations.  In  the  instant  case,  it  is  the  policy  of  the  county  to 
make  inspections  on  the  reservation  "only  on  request".46  Of  course,  a  regular 
county  iii.:pection  program  is  made  difficult  by  the  necessity  of  county  officials 
to  "carry  the  platbook"  on  the  reservation  in  order  to  determine  which  lands  are 
(arguendo)  subject  to  county  land-use  regulations.  Moreover,  certain  county 
planning  staff  admittedly  find  it  difficult  to  justify  county  planning  and  zoning 
intervention  in  a  reservation  checkerboard  situation.47  Similarly,  it  is  quite 
possible  that  the  tribe  would  find  it  difficult  to  justify  the  zoning  of  Indian- 
owned  parcels  of  land  within  an  off -reservation  community. 

The  tribe,  on  the  other  hand,  stands  ready,  able,  and  willing  to  provide  land 
use  regulations  for  all  reservation  lands  and  to  guarantee  their  effectiveness  by 
making  inspections  and  enforcing  same.48  In  fact,  the  next  section  of  this  report 
will  demonstrate  how  the  Quinault  Planning  Commission  has  been  active  in 
the  promulgation  and  enforcement  of  its  land  use  regulations. 

IV.    THE    QUINAULT    PLANNING    COMMISSION 

Membership 

By  a  1975  amendment  to  the  zoning  ordinance,  the  membership  of  the  Quinault 
Planning  Commission  was  established  as  five  voting  members  and  four  alter- 
nates.49 The  amendment  required  that  one  member  be  from  the  tribal  business 
committee  and  that  at  least  one  member  be  from  Queets — a  community  in  the 
north  end  of  the  reservation.  It  also  required  that  the  remaining  members  be 
chosen  from  a  representative  cross-section  of  the  community.  Accordingly,  a  non- 
Indian  presently  serves  as  a  voting  planning  commissioner.8* 

39  Quinault  Comprehensive  Plan,  Id.  p.  55. 

40  Interview  with  Jim  Coombes,  Planning  Consultant  to  Quinault  Tribe,  April  12,  1976. 

41  Id. 

42  "Ten  Years  of  Tribal  Government  Under  I.R.A.",  Theodore  H.  Haas,  Chief  Counsel, 
United  States  Indian  Service,  p.  9  (1947). 

43  Interview  with  Jim  Coombes,  Planning  Consultant  to  Quinault  Tribe.  April  12,  1976. 

44  Id. 
«Id. 

48  Interview  with  Joseph  Eiffert,  Grays  Harbor  County  Assistant  Planner,  April  12.  1976. 

48  Interview  with  Bill  Petite,  Chairman,  Quinault  Planning  Commission,  April  9,  1976. 

49  Id. 
"Id. 
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•  Meetings 

'       Since  July  of  1975  the  planning  commission  has  scheduled  meetings  on  a 

"  weekly  basis.  It  has  been  the  practice  to  schedule  the  meetings  in  each  of  the 

communities  of  the  reservation  so  as  to  provide  opportunities  for  increased  citizen 

1  Involvement.61 

i 

I  Staff 

The  staffing  demands  of  the  planning  commission  are  being  met  by  a  full-time 
>  land-use  planner,   a   secretary,   consulting  services,   contributed  services  from 

■  tril>al  employees,  and  by  the  assumption  of  staffing  responsibilities  by  the  plan- 
i  ning  commissioners  themselves.63 

1  A  new  and  welcome  addition  to  the  staff  is  Tom  Perky,  the  planner.  Tom  is  a 
f  graduate  of  the  masters  program  in  planning  at  Florida  State.63  Before  Tom's 
'  arrival,  Jim  Coombes,  of  the  American  Institute  of  Planners  had  steadfastly 
i  provided  planning  consulting  services  to  the  Tribe — first  as  a  Senior  Planner  for 

•  the  Seattle-based  Stevens,  Thompson  &  Runyan,  Inc.,  and  more  recently  as  a 
:  (principal  in  his  own  firm.54  Jim  is  originally  from  the  Quinault  area.  The  author, 
1  a  law  student  with  academic  training  and  work  experience  in  planning,  served 

as  planning  advisor  to  the  commission  for  part  of  the  summer  of  1975.56  Other 
e  tribal  employees  have  assisted  the  Commission  significantly,  notably  Dan  Raas 
r  of  the  reservation's  attorneys  office.  But  the  success  of  the  planning  commission 
e  in  implementing  the  goals  of  the  comprehensive  plan  rests  primarily  in  the 

•  dedication  and  determination  of  the  planning  commissioners  themselves.50 

(  Man-Hours 

j  I  Since  July  of  1975,  the  planning  commissioners  have  participated  in  lengthy 
jljweekly  meetings.  It  is  estimated  that  a  whopping  630  man-hours  were  spent  in 
^meetings  alone  between  July  1,  1975  and  April  10,  1976."  Because  funding  diffi- 
s  Acuities  for  a  long  time  prevented  the  commission  from  hiring  a  secretary  and  a 
Hfull-time  planner,  the  commissioners  assumed  technical  responsibilities  nor- 
pmaHy  performed  by  staff.  In  addition,  for  the  same  July-April  period,  approxi- 
mately 450  man-hours  were  spent  on  research  and  approximately  300  man-hours 

■  jwere  devoted  by  Jim  Coombes  in  professional  assistance  to  tasks  assigned  by  the 
h  (Commission.68 

Work  responsibilities  of  the  commission 
*']    The  1975  amendment  to  the  zoning  ordinance  outlined  the  following  general 

I  powers,  duties  and  purposes  of  the  planning  commission : 

1    "The  purpose  of  the  Commission  shall  be  to  implement  the  land-use  aspects  of 

II  'the  comprehensive  overall  general  plan  as  approved  by  the  Business  Committee. 
The  Planning  Commission  shall  make  recommendations  for  changes  in  the  com- 
prehensive plan  as  needed,  including  complete  review  every  five  years.  The  Com- 
nission  shall  make  recommendations  to  the  Business  Committee  for  zoning 
ordinances,  building  codes,  and  proposed  land-use  projects. 

Itfi    "The  Commission  may  secure  assistance  from  the  Bureau  of  Indian  Affairs, 

republic  and  private  planning  agencies,  and  Tribal  technical  staffs  provided  that 

sio  expense  chargeable  against  the  Tribe  be  incurred  without  prior  approval  of 

ie:he  Business  Committee. 

W    "The  Commission  shall  also  : 

hj    "(1)  Make  inquiries,  investigations,  and  surveys  concerning  the  resources  of 

:he  Reservation  as  needed  in  the  Commission's  judgment  for  land-use  control 

purposes. 
"(2)  Assemble  and  analyze  the  data  thus  obtained  and  formulate  plans  for  the 

tonservation  of  such  resources  and  the  systematic  utilization  and  development 
d  hereof. 


«ld. 

52  Interview  with  Dan  Raas,  Reservation  Attorney,  April  9,  1976. 

53  Id.  June  2,  1976. 
M  Id.  April  9,  1976. 

55  Field  assignment  for  American  Indian  Lawyer  Training  Program.  June  30,  1976  to 
August  1,  1976. 
"Interview  with  Jim  Coombes,  Planning  Consultant  to  Quinault  Tribe.  April  12,  1976. 
K  Id. 
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"(3)  Make  recommendations  as  to  the  best  methods  of  such  conservation 
utilization  and  development. 

"  (4)  Maintain  the  power  to  appoint  people  not  on  the  Commission  to  voluntarily 
serve  on  advisory  sub-committees  for  Planning  Commission  business. 

"(5)  Maintain  the  environmental  quality  of  the  Reservation. 

"(6)  Cooperate  with  other  Commissions  and  public  agencies  as  required  oi 
the  Commission  to  accomplish  the  purposes. 

"(7)  Coordinate  with  economic,  natural  resource,  and  human  resource  plan 
ning  programs  as  required  of  the  Commission  to  accomplish  the  purposes. 

"(8)  Require  that  no  project  or  activity  involving  land-use,  whether  Triba 
or  private,  shall  be  initiated  without  conforming  to  land-use  and  zoning 
ordinances. 

"(9)  Utilize  staff  as  budgeted  by  the  Business  Committee  to  assist  in  carrying 
out  its  land-use  control  responsibilities. 

"(10)  Possess  such  powers  and  shall  perform  such  duties  as  may  now  or  here 
after  be  provided  by  Tribal  ordinances.59 

The  701  comprehensive  plan 

The  three  volumes  of  the  Quinault  Comprehensive  Plan  were  jointly  preparec 
by  tribal  staff,  planning  committees,  and  the  Seattle  consulting  firm  of  Stevens 
Thompson  &  Runyan,  Inc.  The  Quinault  Business  Committee  approved  this  "701 
Plan"  on  August  26, 1974.60  It  is  the  duty  of  the  planning  commission  to  implemenl 
the  land-use  aspects  of  the  plan  through  zoning  ordinances,  subdivision  regula 
tions,  permit  procedures,  and  other  land-use  regulations.  The  following  elements 
of  the  plan  provide  the  basis  of  the  regulatory  effort  of  the  commission :  history 
goals,  economic  development,  community  development,  public  facilities,  housing- 
land  use,  transportation,  natural  resources,  human  resources,  land  acquisition 
tribal  organization,  etc. 

Accordingly,  the  planning  commission  has  used  the  plan  as  a  guide  in  examin 
ing  alternative  locations  for  community  growth,  in  determining  housing  needs,  ii 
acting  on  development  proposals,  in  prioritizing  community  improvements  (street 
paving),  and  in  recommending  a  new  comprehensive  zoning  ordinance.61 

Quinault  Zoning  Ordinance 

Since  July  of  1975,  the  comprehensive  revision  of  the  tribe's  zoning  ordinance 
has  probably  been  the  largest  (as  measured  in  man-hours)  single  project  under- 
taken by  the  planning  commission.62  On  May  20,  1976,  the  planning  coinmissior. 
approved  a  final  draft  of  the  ordinance  and  sent  it  to  the  business  committee  foi 
its  consideration.  (In  addition,  the  Quinault  constitution  requires  that  public 
hearings  be  held  on  the  proposed  ordinance.)63  (The  draft  approved  by  the  com 
mission  is  included  in  APPENDIX  H  herein.)  If  and  when  approval  becomes 
final,  this  comprehensive  revision  by  its  terms  will  replace  all  existing  zoning 
ordinances  that  are  conflicting  or  inconsistent  therewith  (See  APPENDIX  D), 
Final  approval  is  expected  sometime  this  summer.64 

The  proposed  revision  contains  numerous  significant  improvements  over  the 
present  zoning  ordinance.  First,  the  new  code  provides  an  assortment  of  moden 
land-use  control  devices.  Besides  the  conditional  uses  and  zoning  amendment' 
(rezones)  permitted  by  the  old  ordinance,  the  revision  employs  variances,  site 
development  standards,  planned  unit  developments  (PUD's),  subdivision  regu 
lations,  performance  bonds,  etc.  Moreover,  the  uses  allowed  in  each  district 
are  well-defined  and  the  application  procedures  for  each  permit  are  clear, 
Unlike  the  old  ordinance  which  may  be  subject  to  legal  attack  on  grounds 
that  it  is  "void  for  vagueness"  or  that  it  confers  "unfettered  discretion"  upor 
the  commissioners,  the  new  ordinance  establishes  tighter  standards  which  musi 
be  applied  to  any  given  application,  including  standards  for  environmental  pro 


58  Id. 

E9Quinault  Ordinance,  September  1975. 

60  Quinault  Business  Committee  Resolution  No.  49,  August  26,  1974. 

61  Interview  with  Bill  Petite.  Chairman,  Quinault  Planning  Comm.,  April  12,  1976. 

62  Interview  with  Dan  Raas,  Reservation  Attorney,  June  2,  1976. 

63  Id. 
"Id. 
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tection.  Similar  to  the  old  ordinance,  hqwever,  an  aggrieved  landowner  under 
the  new  ordinance  may  appeal  the  decision  of  the  commission  to  the  business 

committee.  A  further  appeal  can  be  made  to  the  tribal  court. 

Obviously,  the  intensive  work  of  the  planning  commission  in  developing  this 
revised  zoning  ordinance  will  yield  returns  in  the  form  of  increased  control  of 
the  reservation  land  base. 

Examples  of  planning  commission  actio?is 

1.  Due  to  increasing  population  pressures  in  the  village  of  Taholah,  the  Quin- 
ault  Housing  Authority  (QHA  is  an  entity  created  by  the  business  committee 
which  operates  approximately  80  single  family  dwelling  units  at  Quinault)  began 
preparation  of  an  application  to  HUD  for  50  additional  housing  units  for  tribal 
members.65  QHA  enlisted  the  aid  of  the  planning  commission  in  determining  the 
extent  and  the  location  of  the  proposed  development.  Given  the  population  projec- 
tions for  Taholah  and  a  minimum  lot  size,  it  was  determined  thnt  at  least  17  acres 
of  land  were  needed  for  housing  by  li)S0.c0  Using  the  "701  Plan",  the  commis- 
sion analyzed  alternative  sites  for  the  development.  The  QHA  and  the  commis- 
sion coordinated  with  the  Indian  Health  Service  for  the  purpose  of  providing 
sewage  percolation  tests.    (These  tests  revealed  that  a  septic  tank  system  on 

.  certain  sites  would  be  environmentally  damaging.)67  The  Bureau  of  Indian 
Affairs  (BIA),  was  also  contacted  for  the  purpose  of  determining  the  availability 
of  road  access.  After  considering  costs  for  the  extention  of  utilities  and  environ- 

i  mental  costs  associated  with  pollution,  the  site  capable  of  hook-up  to  the  Taholah 
sewage  plant  was  favored.  The  planning  commission  and  business  committee 
gave  permission  for  the  application  to  be  filed  and  it  was  sent  to  HUD  for  process- 
ing.08 It  is  reported  that  the  QHA  is  now  in  the  process  of  preparing  a  preliminary 
plat  of  the  site  for  review  by  the  planning  commission.69 

2.  In  February  1976  the  planning  commission  received  an  application  for  the 
rezoning  of  a  parcel  of  property  located  one  mile  south  of  the  northern  boundary 
of  the  Quinault  Reservation. 

Since  the  property  was  located  in  that  small  corner  of  the  reservation  within 
the  political  boundaries  of  Jefferson  County,  (approximately  95  percent  of  Quin- 
ault is  in  Grays  Harbor  County),  Mr.  and  Mrs.  Sechrist,  the  applicants,  orig- 
inally applied  to  Jefferson  County  for  a  permit  allowing  a  trailer  park  develop- 
ment. Jefferson  County,  however,  "took  the  position  that,  while  it  did  not  neces- 
sarily agree  that  the  Quinault  Nation  had  jurisdiction,  the  county  would  not  re- 
quire the  Sechrists  to  obtain  any  permits."  70  Based  on  this,  work  was  commenced 
but  was  shortly  discontinued  when  a  tribal  enforcement  officer  informed  the 
workers  on  the  property  of  the  necessity  to  obtain  tribal  permits.  One  half  of 
the  Sechrists'  parcel  was  located  in  the  tribe's  wilderness  zone.  Since  the  appli- 
cants wanted  to  develop  a  trailer  park  and  campground  complex,  they  then  apt 
plied  to  the  tribe  for  a  rezone  to  tourist.71  After  public  hearings  on  the  proposal, 
the  planning  commission  in  April,  1970,  denied  the  application  on  the  following 
grounds:  (1)  The  development  was  incompatible  with  the  use  of  surrounding 
I  properties;  (2)  opposition  from  a  number  of  area  residents;  (3)  inadequate 
i  provision  of  water  supply  to  property  ;  and  (4)  lack  of  police  and  fire  protection. 
In  May,  1970,  the  Sechrists'  appeal  was  heard  by  the  Quinault  Business  Com- 
mittee pursuant  to  Tribal  Ordinance  48.09.  The  business  committee,  however, 
upheld  the  determination  of  the  planning  commission. '- 

3.  In  June  of  1975  a  tribal  forestry  employee  discovered  a  recently  parked 

mobile  trailer  in  the  wilderness  zone.  The  trailer  had  not  rceived  any  permits — 

either  from  Grays  Harbor  County  or  from  the  tribe.73  The  reservation  attorney 
I . 

65  Interview  with  Elizabeth  Cole,  Director,  Quinault  Housing  Authority.  April  12,  1976. 

86  Id. 

"Interview  with  Victor  Sansolone,  Indian  Health  Service,  Taholah,  Wash.,  April  12. 

68  interview  with  Dan  Raas,  Reservation  Attorney,  June  2,  197G. 
68  Id. 

70  Letter  to  Quinault  Business  Committee  from  William  V.  Vetter,  Attorney  for  Sechrists. 
April  8,  1976. 

»  Interview  with  Dan  Raas,  Reservation  Attorney,  April  9,  1976. 
»  Id.  June  2,  1976. 
73  Id.  April  9,  1976. 
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notified  the  owner  at  the  owners  Seattle  address  that  the  trailer  was  in  violation 
of  tribal  ordinances  since  a  tribal  permit  was  necessary.-  The  owner  applied  for 
a  tribal  permit  but  the  planning  commission  denied  the  application  on  the  ground 
that  it  was  in  the  wilderness  zone.  The  owner  appealed  to  the  business  commit- 
tee but  the  business  committee  upheld  the  determination  of  the  commission.  The 
owner  did  not  make  any  further  appeal  to  the  tribal  court.'0 
Future  activities  of  the  planning  commission 

It  is  axiomatic  that  the  planning  commission  will  continue  to  play  a  major 
role  in  shaping  Quinault  land-use  policy.  The  commission's  influence  will  lie  in  its 
capacity  to  expand,  coordinate,  and  translate  the  Tribal  informational  base  into 
workable  courses  of  action.  The  routine  activities  of  the  planning  commission 
staff  in  collecting  data,  making  land-use  surveys,  and  participating  in  coordinated 
research  with  tribal  and  other  governmental  agencies  will  enhance  the  tribe's 
abi!itv  to  formulate  well-reasoned  plans  and  coordinated  land  use  policies. 

With  an  expanded  informational  base  and  with  the  experience  of  administer- 
ing a  flexible  land-use  ordinance,  the  tribal  planning  commission  will  be  in  a  better 
position  to  solicit  meaningful  community  input  and  response  and  thereby  more 
accurately  articulate  tribal  goals  and  strategies  in  the  form  of  plan  updates 
and  ordinance  revisions.  The  framework  which  produces  strong  land-use  policy 
will  build  on  itself  provided  the  minimum  framework  is  there.  This  minimum 
framework  must  neceessarily  include  the  availability  of  planning  staff  and  tech- 
nical assistance  to  those  tribes  who  are  interested  and  willing  to  use  them.  A 
dust-collecting  "701  Plan"  is  of  little  use  to  a  tribe  that  does  not  have  a  frame- 
work for  converting  paper  into  an  on-going  planning  process. 

Quinault  now  has  this  framework.  With  the  assistance  of  full-time  staff,  the 
planning  commission  can  now  more  efficiently  translate  its  land  management 
goals  into  economically  and  ecologically  viable  policies.  The  commission  is  deter- 
mined to  protect  its  fisheries  and  forestry  resources  and  thereby  preserve  and 
strengthen  che  Quinault  community.  The  planning  commission  forsees  for  itself 
major  involvement  in  the  areas  of  setting  forest  practices  standards  and,  along 
with  the  Quinault  Department  of  Natural  Resources  and  Economic  Develop- 
ment, recommending  timber  policies  to  the  business  committee.76  In  addition, 
the  commission  expects  to  be  very  active  in  establishing  regulations  for  coastal 
zone  management  and  the  repurchase  of  fractionated  allotments  and  alienated 
lands.77  Given  proper  support,  such  visions  will  mature  into  the  reality  of  tribal 
self-determination  with  regard  to  land  management  and  land-use  planning. 

Pro  o  le  jns 

The  commission  has  not  been  without  its  problems.  A  search  for  funding  for 
a  land-use  planner  led  the  commission  through  a  parade  of  closed  doors  and 
empty  pockets.  No  money  was  available  under  the  new  self  determination  act, 
and  it  is  questionable  whether  the  BIA  interprets  the  act  to  include  new  laud- 
use  planning  functions.78  The  lack  of  funding  for  full-time  staff  slowed  the  prog- 
ress of  the  commission  considerably.  Although  the  commission  relied  heavily  on 
consultant  services,  the  consultant  was  often  saddled  with  minor  office  activi- 
ties such  as  keeping  minutes,  files,  etc.  This  inefficiency  also  delayed  the  imple- 
mentation of  better  development  controls  as  the  new  zoning  ordinance  could 
have  been  approved  much  earlier  with  the  assistance  of  full-time  staff.79  After 
being  turned  down  by  HUD,  EDA,  and  other  Federal  agencies,  the  commission 
eventually  found  funding  in  a  S25.000  grant  from  the  Office  of  Native  American 
Programs  (ONAP).  [For  duties  of  planner,  see  APPENDIX  I]  However,  it 
is  doubtful  that  ONAP  funds  will  be  able  to  continually  meet  the  need  of  all 
Tribal  land-use  planning  programs.80 

Besides  denying  funds  for  a  land-use  planner.  HUD  informed  the  commission 
that  funds  for  a  plan  update  (Phase  II  of  the  Comprehensive  Plan)  would  not 
be  available  until  each  tribe  had  their  first  "701  Plan".81  This  report  has  earlier 
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76  Interview  with  Bill  Petite.  Chairman.  Quinault  Planning  Commission,  April  12,  1976. 
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78  Interview  with  Dan  Raas.  Reservation  Attorney,  April  9,  1976. 

w  Interview  with  Bill  Petite,  April  12.  1976. 

80  Interview  with  Dan  Raas,  June  2,  1976. 
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discussed  the  absurdity  of  having  a  plan  collect  dust  on  a  Tribal  shelf  where 
there  was  no  framework  for  implementing  it. 

V.  RECOMMENDATIONS  FOR  INITIATING  AND  MAINTAINING  TRIBAL  LAND  USE  PLANNING 

SYSTEMS 

Indian  Tribes  must  be  allowed  the  opportunity  to  control  their  own  land  base. 
In  order  to  implement  a  rational  planning  program,  it  is  essential  that  all  ju- 
risdictional doubts  concerning  reservation  fee  patent  lands  be  resolved  in  favor 
of  the  tribe.  It  is  therefore  recommended  that  Congress  enact  legislation  grant- 
ing to  tribes  planning  and  zoning  jurisdiction  over  all  lands  within  reservation 
boundaries. 

Alternatively,  such  jurisdiction  could  be  optional  with  the  tribes.  When  a 
tribe  decided  it  wanted  jurisdiction,  it  could  assume  same  by  a  mere  tribal 
ordinance.  A  third  alternative  would  be  to  give  the  tribe  a  veto  over  state  or 
local  approval  of  any  permit  or  development  affecting  reservation  lands. 

Jurisdiction  alone,  however,  would  be  a  shallow  victory  for  tribal  planning  if 
it  were  not  accompanied  by  sufficient  funding  for  a  minimum  tribal  planning 
framework.  Accordingly,  it  is  also  recommended  that  grants  be  made  available 
under  the  Self  Determination  Act  and  HUD  for  the  specific  purpose  of  hiring 
tribal  land-use  planning  staff.  Although  the  plan  should  be  developed  concur- 
rently, it  is  believed  that  staff  is  initialy  more  important  than  a  "701  Plan". 
The  staff  could  play  a  major  role  in  the  process  of  developing  a  comprehensive 
plan  and  thereby  minimize  consultant  costs.  Also,  the  staff  would  be  helpful 
to  a  planning  commission  in  formulating  an  interim  zoning  ordinance.  Putting 
the  horse  (staff)  before  the  chariot  ("701  Plan")  would  minimize  the  possibility 
of  dust  collecting  on  an  unused  chariot.  Also,  a  tribal  planner,  knowing  that  he 
or  she  must  use  the  plan  after  the  consultants  are  gone,  will  more  than  likely 
positively  influence  the  quality  of  the  "701  Plan".  An  "Indian  Land-Use  Plan- 
ning Act"  should  be  more  than  a  consultants'  relief  act. 

It  is  recommended  that  opportunities  for  training  in  land-use  planning,  build- 
ing inspection,  graphics,  and  related  skills  be  opened  to  all  interested  Indian 
people.  First,  special  Indian  scholarships  for  such  training  should  be  estab- 
lished at  academic  and  technical  institutions.  Second,  an  afSmiative  program 
should  be  established  which  would  allow  Indian  interns  or  trainees  to  gain  a 
learning  and  working  experience  in  city  and  county  government  planning  offices, 
building  inspectors  offices,  engineers  offices,  and  private  consulting  firms.  Since  a 
large  percentage  of  reservation  jobs  are  in  tribal  government,  short-term  experi- 
ence in  a  comparable  private  or  public  office  may  be  beneficial.  Moreover,  many 
local  governments  will  welcome  the  opportunity  to  receive  "free"  labor.  Funds 
will  be  necessary,  however,  for  office  supplies,  etc.,  and  a  stipend  for  the  interns 
or  trainees  living  expenses.  This  recommendation  is  designed  to  promote  the  de- 
velopment of  professional  Indian  staff  for  Tribal  land  management. 

Finally,  it  is  recommended  that  more  funding  be  available  for  initiating  and 
maintaining  Tribal  land  management  and  land-use  planning  programs.  Based 
on  the  Quinault  experience,  it  is  obvious  that  both  the  HUD  "701"  program  and 
the  Self-Determination  Act  do  not  have  sufficient  funds  for  these  purposes. 
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INTRODUCTION 

This  is  an  evaluation  of  the  functional  breadth  and  effectiveness  of  the  Crow 
and  Northern  Cheyenne  tribal  governments  concerning  their  efforts  to  control 
and  manage  the  enormous  coal  deposits  which  substantially  encrust  the  sub- 
surface of  both  reservations.  Additionally,  this  report  discusses  pertinent  sub- 
issues  which  have  been  raised  in  conjunction  with  the  above.  The  data  for  the 
report  was  accumulated  during  and  subsequent  to  a  site  visit  made  by  this 
reporter  to  the  Crow  and  Northern  Cheyenne  reservations  during  the  week 
of  December  8. 107.". 

The  "Task  Force  on  Tribal  Governments''  of  the  American  Indian  Policy 
Review  Commission  authorized  this  report  in  an  effort  to  determine  by  case 
study  whether  or  not  tribal  governments  are  asserting  or  possess  the  potential 
to  assert  governmental  authority  over  tribal  natural  resources.  Since  the  fossil 
fuel  formation  which  underlies  the  Crow  and  Northern  Cheyenne  reservations 
account  for  more  than  forty  (40)  percent  of  the  nation's  coal,  an  examination 
of  the  governmental  role  here  can  provide  a  valuable  insight  into  governmental 
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planning  for  other  tribes  who  are  facing  or  will  face  in  the  future  similar 
issues   concerning  their  respective  natural  resources. 

The  key  inquiry  of  this  report  addresses  the  problem  that  although  various 
Indian  tribes  have  been  involved  in  the  development  of  their  natural  resources. 
tribal  involvement  may  or  may  not  be  of  a  capacity  which  expressly  imple- 
ments the  regulatory  powers  tribes  are  said  to  possess. 

It  has  1  :d  that  tribal  participation  in  permit  and  lease  negotiations 

for  natural  resource  development  does  not  necessarily  reflect  a  tribal  govern- 
ment consciously  exercising  its  regulatory  powers.  Abstractly,  this  proposition 
-  no  conceptual  difficulty,  but  in  actual  tribal  operation  and  effect  such  a 
distinction  becomes  substantially  blurred.  Tribal  governments  which  participate 
in  permit  and  lease  negotiations  for  tribal  surface  and  sub-surface  lands  ni^pear 
to  be  functioning  governmentally  and  such  activity  fits  neatly  within  the  broad 
•terization  of  governmental  ability.  But.  beyond  the  contractual  arrange- 
ments made  pursuant  to  such  negotiations,  have  tribes  been  able  to  realistically 
exercise  regulatory  powers  which  adequately  protect  and  promote  tribal 
inter- 

A  prime  motivation  of  fhe  authority  which  commissioned  this  report  is  to 
demonstrate  that  Indian  tribes  do  recognize  the  significance  of  discharging  fully 
their  governmental  responsibilities.  This  recognition  is  much  more  comprehen- 
han  a  yes/no  determination.  A  mere  ignorance  of  the  capacity  of  govern- 
tal  power  should  not  be  viewed  as  a  non-recognition  or  rejection  of  any 
governmental  ability  by  Indian  tribes.  It  must  be  remembered  that  tribal  govern- 
ments historically  have  been  feverishly  patronized  by  federal  and  state  instru- 
-  :   therefore,   in  certain  instances   the  aoove  recognition  has  to  be 
itonsly  recommended. 

reader  should  note  that  three  vital  sub-issues  run  vitally  with  the  subject 
matter  of  this  report:  (1)  Questions  of  governmental  taking:  (2)  Promulg 
of  effective  tribal  land  use  regulations:  and   (3)   Proper  and  effective  enforce- 
ment of  said  regulations.  These  issues  bring  into  play  the  functional  status  of 
the  ti  he  enforcement  guard  of  tribal  interest 

proceed  as  follows:  (1)  Historical  Note:  Crow  Tribe.  '2) 
Governmental  Appraisal:  Crow  Tribe.  (3)  Historical  Note:  Northern  Cheyenne 
Tribe.  (4}  Governmental  Appraisal:  Northern  Cheyenne  Tribe.  (5)  Control  of 
Tribal  Resources:  General  Information.  (n">  Control  of  Tribal  "Resources:  Social 
•t.  CT)  Control  of  Tribal  Resources  :  Proposed  Developmental  Strategies  for 
Tribes.  (8)  Governmental  Powers  of  Indian  Tribes.  ('9)  Conclusion. 

CASE     STUDY  I     THE    CBOW     TEEBE 

A.  Historical  note 

Crow  people  are  of  Siouan  origin.  After  resignation  from  their  ancestral 
p,  the  Hidatsa.  the  Crow  located  in  the  Valleys  of  Yellowstone  and  the  Big 
Horn  Rivers  in  south  central  Montana  and  southern  Wyoming.  This  migration 
id  to  have  occurred  long  before  the  white  man  appeared  in  the  region.  His- 
tory has  it  that  a  sign  language  reference  which  meant  "simulating  the  flapping 
of  birds'  wings  in  flight"  provided  the  basis  for  the  white  man's  labelling  those 
people  as  the  Crow. 

Originally  the  Crow  Reservation  was  created  by  the  Fort  Laramie  Treaty  of 
treaty  founded  an  expansive  reservation  of  land  in  much  of  Wyoming. 
ana.  Colorado.  Nebraska,  and  Kansas  for  use  by  several  Indian  tribes.'  The 
people  relinquished  all  claim  to  this  enormous  territory  in  exchange  for  a 
reservation  located  entirely  within  the  area  that  is  now  the  state  of  Montana. 
The  new  reservation  was  set  apart  for  the  absolute,  undisturbed  use  and  occupa- 
tion of  the  Crow  people.  The  tribal  members  who  desired  to  learn  the  agrarian 
lifestyle  were  authorized  to  select  up  to  320  acres  for  their  exclusive  possession. 
Th-  errant  of  land  to  the  tribe  pursuant  to  the  treaty  included  the  mineral  right*. 
A  portion  of  this  reservation  was  ceded  to  the  United  States  by  the  Crow  people 
in  1882  for  settlement  by  white  settlers  with  the  remaining  land  to  be  surveyed 
for  allotment.3  These  allotments  were  not  to  be  subject  to  alienation,  lease.'  or 
encumberance  for  25  years  and  until  such  time  as  the  President  removed  the 
restrictions.  Also,  in  1SS2  Congress  ratified  an  agreement  which  ceded  a  400  foot 


1  Kappler  at  1066. 
Treaty  of  Mav  7. 
Act  of  April  11.  1882,  Ch.  74.  22  Stat  42. 


Treaty  of  May  7."  1868.  15  Stat.  64P 
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right  of  way  through  the  reservation  to  the  Northern  Pacific  Railroad  which 
included  a  grant  of  mineral  rights. 

A  portion  of  the  Crow  Reservation  was  ceded  to  the  United  States  in  1891 
and  opened  for  white  settlement.*  Illegitimate  white  mining  claims  on  the  ceded 
portion  were  made  legal.  Additional  reservation  lands  were  opened  for  settlement 
with  existing  Indian  allotments  preserved  in  the  ceded  portion. 

Congress  in  1917  devalued  Crow  land  holdings  by  taking  away  mineral  rights 
which  had  heen  reserved  to  the  Crow  for  surplus  plans  that  had  earlier  been 
opened  for  settlement  and  homesteading.  These  lands  had  previously  heen  valued 
for  coal  deposits.  Mineral  claimants  were  given  the  right  to  occupy  surface  land 
which  was  sufficient  to  mine  and  remove  the  coal,  alter  payment  for  the  damages 
caused  to  the  surface  owners. 

The  Crow  Allotment  Act  of  1920  provided  for  the  allotment  of  G40  acres  to 
each  tribal  member,  patents  issued  in  fee  or  in  trust  at  the  discretion  of  the 
Secretary  of  the  Interior.5  Section  6  of  the  Act  reserved  all  minerals  for  the  benefit 
of  the  members  of  the  tribe  in  common  with  authority  in  the  tribal  council  to  lease 
the  reservation  lands  for  mining  purposes  for  10  year  periods  each  subject  to  the 
approval  of  the  Secretary  of  the  Interior.  At  the  end  of  a  50  year  period  the 
mineral  rights  to  alloted  lands  would  belong  to  individual  allottees  and  their 
heirs.  The  legislative  history  here  did  not  expressly  address  the  issue  of  allottee 
surface  rights. 

The  Crow  Reservation  was  expressly  excluded  from  the  omnibus  Tribal  Leasing 
Act  of  193S.0  It  wasn't  until  1959  that  the  leasing  provisions  of  the  1938  Act  were 
made  applicable  to  the  unallocated  lands  of  the  Crow  Reservation.  Since  the 
Crow  Tribe  has  never  incorporated  under  the  Indian  Reorganization  Act,7  prior 
to  1959  it  had  to  rely  on  older,  obscure  leasing  authorities. 

In  196S  Section  6  of  the  Crow  Allotment  Act  was  amended  by  Congress  to 
reserve  the  mineral  rights  in  perpetuity  for  the  benefit  of  tribal  members  in 
common.8  The  tribal  council  is  authorized  to  lease  the  land  for  mining  purposes 
subject  to  the  approval  of  the  Secretary  of  the  Interior.  But,  here  again,  the 
statute  and  the  legislative  history  do  not  address  surface  rights. 

This  parade  of  legislation  has  developed  a  situation  wherein  mineral  rights 
to  allotments  on  the  Reservation  are  h°ld  by  individual  allottees  (including  non- 
Indians)  with  fee  patents,  or  by  the  Federal  Government  held  in  trust  for  the 
Crow  Tribe  in  common. 

B.  Statistical  uotc 

Today,  within  the  exterior  boundaries  of  the  Crow  Reservation  there  is  a  total 
of  approximately  2,282,000  acres  of  land.  Land  cessions  to  the  United  States,  the 
Northern  Pacific  Railroad,  and  the  state  of  Montana  have  reduced  the  reservation 
to  this  size.  Of  this  amount  of  acreage,  1,567,827  acres  are  held  in  trust  by  the 
United  States  for  the  benefit  of  the  Crow  people:  361,901  acres  are  tribal  (in 
common)  and  1,205,926  are  individually  allotted.  There  are  approximately  700,000 
acres  of  patent  and  fee  land  (primarily  non-Indian  owned)  within  the  reservation. 
The  reservation  land  is  categorized  as  follows  :  (1)  Open  grazing — 1,217,311  acres  ; 
(2)  commercial  timberlands — 34,281  acres;  (3)  noncommercial  timberlands — 
13,331  acres;  (4)  other  wild  lands— 9,732  acres;  (5)  dry  farmlands— 200,761 
acres;  and  (6)  irrigated — 39,892  acres.6 

The  total  tribal  membership  of  the  Crow  Reservation  is  5,846.  Of  that  number 
there  are  4,276  tribal  members  residing  on  the  reservation.  The  non-Indian 
resident  population  of  the  reservation  is  2.000.  The  city  of  Hardin  on  the  northern 
boundary  of  the  reservation  has  approximately  373  Crow  residents.  There  are 
approximately  320  Crow  people  living  in  Billings.  Montana.  Reservation  com- 
munities with  sizaable  Indian  population  include:  Lodge  Grass,  Pryor,  St. 
Xavier.  Wyola  and  the  Crow  Agency.  Also,  Ft.  Smith  which  is  one  mile  east  of 
Yellowtail  Dam,  has  a  small  number  of  Indian  residents.  The  Crow  Agency  is  the 
headquarters  for  the  Crow  Tribal  Government  and  the  Bureau  of  Indian  Affairs. 


*  2G  Stat.  9S9,  1040,  1043. 
5  41  Stat.  989.  1040,  1043. 
•25  TJ.S.C.   S  Sfifif. 
T25  U.S.C.   §  477. 

8  41  Stat.  751. 

9  See  appendix  A — Map  of  the  Crow  Reservation. 
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The  population  of  the  Crow  Tribe  has  an  annual  increase  of  three  percent. 
Approximately  sixty  percent  of  the  Crow  people  who  reside  on  the  reservation 
live  on  their  respective  allotments.  There  are  not  many  tribal  members  who  are 
farm  or  ranch  proprietors  because  much  of  the  allotted  lands  are  leased  to  non- 
Indian  farmers  or  ranchers.10 
C.  Description  of  the  Crow  Tribal  Government 

On  June  24,  1948,  the  Crow  Tribe  formally  organized  itself  by  adopting  a 
written  constitution  which  was  amended  on  December  18,  1961.  Pursuant  to  their 
constitution,  the  tribe  operates  a  general  council  form  of  government  in  which 
all  adult  enrolled  members  are  allowed  to  vote  when  in  attendance  at  general 
council  meetings.11  To  provide  a  quorum  for  a  general  council  meeting  one 
hundred  or  more  adult  tribal  members  must  be  present. 

The  general  council  is  granted  the  authority  to  represent,  take  action,  and 
speak  in  behalf  of  the  Tribe  in  any  and  all  matters  and  to  promote  the  general 
welfare  of  the  Tribe  and  its  membership.^  General  council  meetings  are  held  on 
a  quarterly  basis  or  more  frequently  if  tribal  business  so  demands. 

The  chairman,  vice-chairman,  secretary,  and  vice-secretary  are  elected  by  the 
tribal  council  every  two  years.  The  tribal  council  has  designated  committees  and 
has  elected  committee  members  in  the  areas  of  credit,  education  and  welfare, 
enrollment,  oil  and  gas,  industrial  development,  land  purchase,  and  recreation. 
As  well,  an  executive  committee  is  provided  for. 

The  Crow  Reservation  is  divided  into  six  districts.  Each  district  has  a  com- 
mittee representative;  however,  membership  among  the  various  committees 
ranges  from  three  to  fourteen. 

The  operational  costs  of  the  tribal  government  are  paid  from  tribal  income 
received  from  land  leases,  mineral  royalties  and  bonuses,  and  interest  on  tribal 
monies  deposited  with  the  United  States.  For  fiscal  year  1976  the  tribal  budget 
submitted  was  $905,865.00.  The  most  expensive  budget  allocation  was  in  the  area 
of  community  and  educational  affairs :  $161,450.00.  The  second  most  expensive 
budget  item  is  the  tribal  council  and  staff  salaries  at  $97,143.00.  Ranked  third  is 
tribal  attorney  and  litigation  costs  at  $95,000.00.13 

D.  Analysis  of  the  Crow  tribal  government 

The  present  chairman  of  the  Crow  Tribe  is  Mr.  Patrick  Stands.  During  my 
visit  to  the  Crow  Reservation  during  the  week  of  December  8,  1975,  Mr.  Stands 
had  little  time  to  discuss  at  length  with  me  the  tribal  government  issues  most 
pressing  to  the  reservation.  He  is  overwhelmed  with  tribal  business.  His  long 
work  days  include  an  intense  schedule  of  meetings  and  conferences.  From 
personal  observation  and  comments  made  by  various  tribal  members  it  appears 
that  Mr.  Stands  functions  very  effectively  as  the  tribal  chairman.  He  offered  his 
full  cooperation  to  me  during  my  visit  to  the  Crow  Reservation. 

The  effect  of  coal  development  is  already  taking  root  on  the  Crow  Reservation. 
Several  tribal  members  remarked  to  me  that  many  capable  tribal  people  are 
being  persuaded  to  work  for  nearby  off-reservation  coal  mining  operations  where 
they  can  earn  substantially  more  money  than  they  would  by  working  for  the 
tribal  government.  Thus,  the  salary  schedule  for  tribal  officers  and  staff  must 
now  be  competitive  with  the  encroaching  coal  industry. 

There  appears  to  be  several  major  imperfections  in  the  Crow  governmental 
system.  These  flaws  are  reflected  in  the  tribal  officer  salary  schedule,  the  general 
council  government  structure,  the  committee  scheme,  the  codification  of  tribal 
laws,  and  the  tribal  court  system. 

Aside  from  the  fact  that  the  salary  schedule  for  the  tribal  officers  must  pres- 
ently comppte  with  the  coal  industry,  there  is  a  defect  housed  in  the  schedule 
itself.  The  chairman  and  the  secretary  of  the  tribe  are  granted  identical  salaries. 
When  a  governmental  entity  in  its  charter  or  constitution  provides  for  a  definite 
order  of  authority  in  its  written  mandate  of  responsibilities  to  be  assumed,  the 
officials  situated  within  the  hierarchical  scheme  should  definitely  not  receive 
equal    salaries.    It    may    very    well    be    that    both    individuals    who    occupy 

10  See  Appendix  B — Outline  of  the  History  and  General  Information,  by  Mr.  Joe  Medicine 
Crow,  a  member  of  the  Crow  Tribe. 

11  See  Appendix  C— Crow  Constitution,  Article  III. 

12  Id.  Article  IV.  Section  1. 

13  See  appendix  D  for  Crow  budget  for  fiscal  year  1976. 
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(here,  chairman  and  secretary)  these  governmental  positions  have  the  capacity 
to  work  together  quite  harmoniously;  nonetheless,  granting  them  equal  pay 
buys  fuel  for  substantial  conflicts. 

The  most  obvious  conflict  of  the  above  situation  is  that  of  a  political  power 
struggle.  The  chairman  and  secretary  are  too  close  in  the  governmental  struc- 
ture to  avoid  such  a  power  struggle  if  the  secretary  were  of  the  mind  to  wage 
one.  The  tribe  should  consider  a  salary  adjustment  here  to  eliminate  this  defect. 

The  above  statistics  illustrate  that  the  Crow  Reservation  comprises  an  expan- 
sive tract  of  land.  The  tribe  operates  on  an  annual  budget  of  close  to  one  million 
dollars.1*  And,  there  are  almost  5,000  Indians  residing  on  the  reservation. 

Theoretically,  the  general  council  form  of  government  should  provide  full  and 
equal  representation  to  the  tribal  membership. 

There  are  six  political  districts  which  make  up  the  Crow  Reservation:  The 
Black  Lodge  District,  the  Reno  District,  the  Lodge  Grass  District,  the  Wyola 
District,  the  Big  Horn  District,  and  the  Pryor  District.  The  general  council  must 
also  accommodate  the  interests  of  the  off-reservation  tribal  members. 

The  general  council  arrangement  poses  an  obvious  political  inequity  regarding 
general  council  meetings  at  any  quarterly  meeting.  The  quorum  can  be  comprised 
of  an  overload  of  any  one  or  more  districts,  making  the  voting  procedure  reflective 
of  the  special  interest  of  particular  districts.  The  tribal  constitution  provides  for 
simple  majority  in  voting  in  all  matters  presented  or  coming  before  the  Crow 
Tribal  Council.18  As  wTell,  the  outlying  districts  may  be  inadequately  represented 
because  of  the  length  of  travel  to  the  general  meetings.  It  should  be  noted  that 
despite  the  inherent  defects  described  herein,  statements  were  made  to  me  that 
the  existing  system  of  government  does  work. 

There  was  no  information  available  as  to  the  frequency  with  which  a  par- 
ticular district  elected  a  chairman.  It  is  certainly  feasible  that  a  given  district 
could  monopolize  the  election  of  tribal  officers  if  it  was  densely  populated  and/or 
in  close  proximity  to  the  Crow  Agency  where  the  tribal  government  is  head- 
quartered. 

Although  the  Crow  Constitution  guards  the  conduct  of  tribal  officers  by  pro- 
viding for  an  executive  committee  which  is  representative  of  all  six  districts  as 
well  as  off-reservation  members,  the  effectiveness  of  the  committee  may  be  ques- 
tionable. There  are  no  specific  limitations  imposed  on  the  committee.16  Thus,  its 
role  may  be  determined  by  the  political  climate  borne  by  any  given  tribal  chair- 
man. If  an  election  proved  to  be  a  heated  exchange  of  views  and  opinions,  the 
committee  could  prove  to  be  a  negative  political  side-effect  to  the  newly  elected 
chairman.  On  the  other  hand,  it  could  fortuitously  work  as  a  positive  arm  of  the 
tribal  government  and  its  chairman.  But,  the  point  to  be  noted  is  the  fact  that  the 
committee  is  politically  motivated  and  not  a  predictable  regulating  device  of 
the  tribal  government. 

There  are  a  host  of  special  committees  which  function  pursuant  to  the  Crow 
Bylaws.17  I  am  unable  to  make  a  valid  assessment  of  the  productivity  of  these 
committees.  They  are  created  and  regulated  by  council  resolution.18  An  illustration 
of  one  of  the  governmental  committees  is  the  Committee  on  Law  and  Order.  This 
committee  was  carefully  formulated  and  is  responsible  for  a  very  critical  need 
of  the  Crow  Reservation :  the  development  of  a  tribal  law  and  order  code. 

The  law  and  order  commission  has  completed  a  fifth  draft  of  a  law  and  order 
code.  The  document  needs  more  revision.  It  is  not  presently  adequate  for  the 
objectives  it  seeks  to  accomplish.  The  codification  of  law  and  order  norms  neces- 
sitates a  comprehensive  approach.  If  the  maintenance  of  law  and  order  is  to  be 
accomplished  on  the  Crow  Reservation,  every  aspect  of  law  and  order  must  be 
considered  in  the  codification  process.  This  draft  (fifth)  appears  to  me  to  be 
incomplete. 

A  major  source  of  law  enforcement  problems  presently  and  in  the  future  is 
the  major  highway  which  cuts  through  the  Crow  Reservation  (Route  HO).  This 
major  artery  is  currently  patrolled  primarily  by  non  tribal  law  enforcement 
agencies. 


14  See  Appendix  C. 

35  See  appendix  C.  article  VI.  section  ,9  of  the  Trow  Constitution. 
»  Sep  Article  VI.  Section  0  of  the  Crow  Constitution  (Appendix  C). 
«  See  Appendix  C.  Article  I.  Section  4. 

18  See  .Appendix  C  for  an  illustration  of  a  resolution  creating  a  special  committee  for 
law  and  order  revision. 
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Eventually,  the  Crow  will  want  to  assert  complete  jurisdiction  over  non 
Indians  If  ^such  a  move  is  to  be  constructively  undertaken  by  the  Crow,  a 
p-erequisite  to  that  action  must  be  the  development  and  enactment  of  a  compre- 
hensive traffic  enforcement  code.  In  this  highly  mobile  society  of  ours  traffic 
laws  and  the  proper  enforcement  thereof  are  key  factors  to  the  physical  move- 
ment of  the  people.  It  is  a  reasonable  police  power  of  local  government  for  it 
to  promulgate  and  enforce  traffic  regulations. 

A  nrioritv  item  for  the  Crow  tribal  government  is  the  development  of  a  comprs- 
ive  traffic  enforcement  code  which  will  apply  to  both  Indian  and  non-Indian 
violators  on  the  reservation. 

If  tribal  jurisdiction  is  to  be  asserted  over  non-Indians  on  the  reservation, 
traffic  enforcement  appears  to  be  a  vital  area  to  consider. 

The  codification  of  tribal  laws  is  lacking  on  the  Crow  Reservation.  Council 
resolutions  may  be  passed  as  a  call  for  the  assertion  of  jurisdiction  over  non- 
Indians  within  the  exterior  boundaries  of  the  reservation  and  no  one  can 
reasonably  deny  the  validity  of  such  an  assertion  in  light  of  the  fact  that  such 
jurisdiction  is  essential  to  the  local  self-government  of  the  tribe.  And,  it  is  well 
settled  that  Indian  tribes  do  possess  the  power  of  self-government  within  the 
exterior  boundaries  of  the  reservation. 

Codification  of  laws  for  the  Crow  people  is  central  to  a  constructive  approach 
to  the  future  existence  of  Crow  life.  The  Crow  people  are  no  longer  isolated 
in  southeastern  Montana.  Lurking  in  the  background  is  the  massive  appetite 
of  the  coal  industry.  This  alone  necessitates  the  promulgation  of  protective  land 
use  regulations  which  guard  the  interests  of  the  Crow  people.  All  of  the  natural 
resources  of  the  Crow  Reservation  should  be  regulated  by  protective  statutes 
developed  and  promulgated  by  the  Tribe. 

Comprehensive  codification  of  tribal  laws  is  only  part  of  a  protective  package 
for  the  future  of  the  Crow  people.  Once  said  laws  are  enacted  the  enforcement 
are  of  the  tribal  government,  the  tribal  court,  must  interpret  and  administer 
the  tribal  codes. 

While  at  the  Crow  Reservation,  I  had  the  opportunity  to  visit  the  court 
facilities  and  briefly  interview  the  chief  tribal  court  judge.  The  facilities  are 
impressive.  The  court  is  housed  in  a  new,  modern  building.  The  courtroom  is 
distinctly  furnished.  There  are  adequate  chambers  for  the  judges  and  an  office 
for  the  tribal  probation  officer.  The  facilities  would  rival  that  of  any  sophisti- 
cated justice  court.  If  facilities  were  indicative  of  a  court's  enforcement 
capacity,  the  Crow  tribal  court  would  rank  highly. 

Unfortunately,  the  above  is  not  the  measurement  of  a  tribal  court's  effective- 
ness. It  seems  to  me  that  there  is  a  definite  need  to  either  educate  the  judges 
who  are  currently  in  office  about  the  intricacies  of  court  procedure,  due  process, 
and  equal  protection  or  undertake  an  effort  of  adequate  replacement.  In  my 
conversation  with  the  chief  judge  and  his  associate,  I  did  not  receive  any 
signals  of  judicial  competency  or  efficiency  from  the  parties.  I  did  receive  indi 
cations  of  political  overtones  in  the  administration  of  justice  by  the  tril 
court.  Thus,  I  would  conclude  that  the  ultimate  enforcement  arm  of  the  Cro 
Tribal   Government  definitely  needs  upgrading. 

Between  the  comprehensive  codification  of  tribal  laws  and  the  ultimate 
enforcement  responsibility  of  the  tribal  court  there  are  a  host  of  intermediate 
enforcement  roles  which  must  be  given  serious  consideration.  For  instance,  in 
the  area  of  law  and  order  there  must  be  a  definite  line  established  between 
the  BIA  police  and  the  tribal  police  in  terms  of  areas  of  law  enforcement 
responsibility. 

In  the  area  of  natural  resource  protection  several  key  inspector  roles  must 
be  adequately  designed  and  properly  filled.  This  will  require  a  comprehensive 
planning  and  educational  endeavor  by  the  tribe.  In  the  face  of  an  enormous 
interest  by  non-Indian  industry  for  Crow  resources  this  planning  and  education 
is  imperative. 

In  a  discussion  with  a  staff  member  of  the  Crow  Tribe's  Office  of  Coal  Re- 
search I  detected  the  possibility  of  a  void  between  the  tribal  government's 
approach  to  the  coal  issue  and  that  of  the  Office  of  Coal  Research.  It  appears 
that  the  Tribe  is  interested  in  controlled  development  of  the  coal  resources  of 
the  Reservation  while  the  Office  of  Coal  Research  is  concerned  with  the  dis- 
continuance of  any  future  development  of  coal  on  the  Reservation.  If  such  a 
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conflict  exists,  it  can  only  lead  to  strained  relations  at  a  time  when  effective 
coordination,  proper  fact  finding  efforts,  and  planning  strategies  are  crucial 
to  the  future  of  the  Crow  people. 

It  should  be  noted  that  today  the  Crow  tribal  government  is  functioning 
under  highly  pressurized  conditions;  bin,  the  government  is  functioning  despite 
the  handicaps  rendered  it  by  the  Federal  and  State  governments.  One  must 
commend  the  unselfish  energies  expended  by  the  tribal  chairman  and  others 
of  the  Crow  Tribe  who  are  dedicated  to  their  people. 

CASE    STUDY:    NORTHERN    CHEYENNE 

Historical  note 

The  Cheyenne  people  migrated  westward  from  the  region  which  is  now  the 
stare  of  Minnesota.  This  migration  to  the  plains  occurred  late  in  the  eighteenth 
century.  The  Cheyenne  changed  from  an  agrarian/hunting  lifestyle  in  the 
Minnesota  region  to  primarily  a  hunting  society  on  the  plains. 

Early  in  the  nineteenth  century  the  Cheyenne  people  situated  themselves  in 
the  Dakota  region  and  traveled  throughout  the  plains.  In  the  mid-nineteenth 
century  the  Cheyenne  became  divided ;  and,  those  who  chose  to  remain  between 
the  North  Platte  and  Yellowstone  Rivers  came  to  be  known  as  the  Northern 
Cheyenne  or  the  "Morning  Star  People". 

Subsequent  to  forced  removal  to  the  Oklahoma  Territory,  the  Northern 
Cheyenne  people  made  a  devastating,  death  ridden  trek  back  to  their  homeland 
on  the  northern  plains.  Finally,  in  1884  by  Executive  Order  of  President  Arthur, 
the  Northern  Cheyenne  Reservation  was  created  out  of  lands  which  had  pre- 
viously been  granted  to  the  Crow  Tribe.1® 

The  Northern  Cheyenne  Reservation  is  situated  in  southeastern  Montana 
adjacent  to  the  expansive  Crow  Reservation.  It  comprises  433,434  acres  and 
is  substantially  smaller  than  the  Crow  Reservation  which  has  approximately 
two  million  acres. 

In  the  spirit  of  its  then  existing  policy  under  the  General  Allotment  Act  of 
of  terminating  the  Indians'  communal  land  holdings  and  replacing  it 
with  private  ownership  of  reservation  lands,  in  1926  Congress  ordered  the  allot- 
ment of  specific  tracts  of  land  on  the  Northern  Cheyenne  Reservation.21  In 
Section  1  of  the  Northern  Cheyenne  Allotment  Act.  Congress  declared  the  lands 
"to  be  the  property  of  the  Northern  Cheyenne  Indians,  subject  to  such  control 
and  management  of  said  property  as  the  Congress  of  the  United  States  may 
direct."  The  Act  also  provided  for  the  allotment  of  agricultural  and  grazing 
lands  not  exceeding  160  acres  to  each  of  the  duly  enrolled  Indians  "now  living 
for  whom  said  reservation  was  set  apart.  .  .  . 

Section  3  of  the  Act  and  a  1968  amendment  provide  the  substance  of  a 
controversy ;  the  resolution  of  which  may  well  decide  the  future  of  the  Northern 
Cheyenne  Reservation.  Section  3  provides  that  the  timber,  coal  or  other  minerals 
are  "hereby  reserved  for  the  benefit  of  the  Tribe  and  may  be  leased  with  the 
consent  of  the  Indian  council  under  such  rules  and  regulations  as  the  Secretary 
of  the  Interior  may  prescribe."  This  is  followed  by  two  provisions  critical  to  the 
controversy:  (1)  That  at  the  expiration  of  50  years  the  coal  or  other  minerals 
"shall  become  the  property  of  the  respective  allotees  or  their  heirs,"  and  (2) 
that  the  unallotted  lands  "shall  be  held  in  common,  subject  to  the  control  and 
management  thereof  as  Congress  may  deem  expedient  for  the  benefit  of  said 
Indians." 

In  1968,  Congress  amended  the  Act  by  reserving  the  mineral  deposits  contained 
in  and  beneath  the  reservation  in  perpetuity  for  the  benefit  of  the  Tribe,  pro- 
vided the  Tribe  instituted  a  lawsuit  "to  determine  whether  under  the  provisions 
of  the  Act  of  June  3,  1920.  as  amended,  the  allottees,  their  heirs  and  devisees 
have  received  a  vested  property  right  (in  minerals)  which  is  protected  by  the 
Fifth  Amendment."' 

A  lawsuit  was  brought  by  the  Tribe  pursuant  to  the  above  special  grant  of 
jurisdiction.  It  is  referred  to  as  the  famous  Hollowbreast  Case.** 

18 1  Kappler  at  8G0. 

=°24  Stat  388. 

^44  Stat.  690. 

■  349  F.  Supp.  1302  (1972).  Also  see  505  F.2d  268  (1974). 
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The  district  court  wherein  the  suit  was  brought  held  that  no  vested  property 
rights  were  received  and  awarded  judgment  to  the  Tribe.  An  appeal  followed 
and  the  Ninth  Circuit  Court  of  Appeals  reversed,  finding  in  favor  of  the  indi- 
vidual owners  and/or  allottees,  their  heirs  and  devisees.  The  Tribe  petitionee 
for  a  rehearing  but  it  was  denied.  The  Tribe  then  petitioned  for  review  before 
the  United  States  Supreme  Court.  The  certiorari  petition  has  been  granted  ane 
the  Supreme  Court  will  soon  determine  the  case. 

It  has  been  stated  that  should  the  Supreme  Court  find  in  favor  of  the  allottee 
in  HoUowbreast  there  would  then  be  unfettered  coal  development  at  the  Northeri 
Cheyenne  Reservation.  Such  may  be  the  case  but  there  is  an  active  landowners' 
association  on  the  reservation  which  would  agree  to  the  contrary. 

It  should  be  noted  that  irrespective  of  the  outcome  of  Hollo wbreast,  there 
can  be  no  permanent  foreclosure  of  coal  development  at  the  Northern  Cheyenne 
Reservation.  A  major  portion  of  the  Reservation's  sub-surface  is  attractive  V 
strip-mining  interests.  The  economy  of  strip-mining  and  the  raging  appetite 
of  the  nation  for  energy  resources  may  provide  a  lethal  blow  to  the  efforts  to- 
control  coal  development  at  the  Northern  Cheyenne  Reservation. 

B.  Statistical  note 
Presently,  the  Northern  Cheyenne  Reservation  comprises  some  445,390  acres  of 

land.  Approximately  277.636  acres  are  held  in  trust  for  the  Tribe.  Individual 
allotments  amount  to  156.103  acres.  Approximately  11,650  acres  are  held 
patent  fee.  And,  7.865  acres  are  owned  by  non-Indians.  The  Tribe  has  a  lam 
acquisition  plan  to  which  is  allocated  the  sum  of  $1,591,077.65. 

The  total  population  of  the  Reservation  is  estimated  at  3,190  people  of  whom 
2.926  are  Indian  and  264  are  non-Indian,  a  1973  census  indicates  that  the  en- 
rolled membership  is  3.575+.  The  voting  membership  of  the  Tribe  is  1,079.  Tx> 
be  eligible  for  membership  in  the  Northern  Cheyenne  Tribe  an  individual  of 
Northern  Cheyenne  ancestry  whose  name  appears  on  the  official  census  roll 
as  of  January  1.  1935  provided  that  by  January  1,  1962  corrections  shall  be 
made  in  said  roll  by  the  tribal  council  subject  to  the  approval  of  the  Secretary 
of  the  Interior  shall  be  eligible. 

The  Tribe  has  chartered  a  business  corporation  but  said  corporation  is 
presently  defunct  although  the  charter  remains  in  effect.  Apparently,  no  tribal 
enterprises  return  a  profit. 

Sources  of  income  on  the  Reservation  include  a  timber  industry,  mineral 
leases,  grazing  fees,  the  tribal  law  and  order  program,  and  the  Busby  School. 

In  the  area  of  contracting  with  the  Bureau  of  Indian  Affairs,  the  Tribe  con- 
tracts the  administration  and  delivery  of  education  for  the  Busby  School,  the 
tribal  law  and  order  program  and  various  tribal  programs. 

C.  Governmental  appraisal 
The  headquarters  for  the  tribal  government  of  the  Northern  Cheyenne  Tribe 

is  based  in  Lame  Deer.  Montana.   Lame  Deer  is  situated  at  the  junction  of 
highways  212  and  315  in  the  north  central  portion  of  the  Reservation. 

The  Northern  Cheyenne  operate  pursuant  to  a  tribal  constitution  authorized 
under  the  1034  Indian  Reorganization  Act.  The  Constitution  was  adopted  on 
November  2.  1935.  It  was  amended  on  October  6,  1953  to  include  Article  9,  Sec- 
tion 12:  Authority  to  purchase  land  by  the  Northern  Cheyenne  Tribe.  It  was 
further  amended  on  July  8.  1960.  This  amendment  eliminated  from  the  Con- 
stitution details  regarding  the  management  of  tribal  property  and  substituted 
language  on  the  structure  of  the  tribal  government. 

A  rribal  council  functions  as  the  law  making  body  of  the  Tribe.  It  is  com- 
prised of  fifteen  members  who  are  elected  for  two  year  terms  of  office.  To  be 
eligible  to  run  for  the  council  the  candidate  must  be  at  least  twenty-one  years 
of  age  and  be  a  member  of  the  Northern  Cheyenne  Tribe. 

Mr.  Alien  Rowland  is  the  tribal  chairman  of  the  Northern  Cheyenne  Tribe. 
P.y  general  election  he  serves  a  four  year  term.  To  be  eligible  to  run  for  tribal 
chairman  the  candidate  must  be  at  least  thirty  years  of  age  and  a  blood  member 
of  the  Northern  Cheyenne  Tribe.  The  tribal  chairman  presides  over  council 
tags  and  only  votes  in  the  event  of  a  tie.  His  is  a  salaried  position  and 
carries  with  it  the  responsibility  of  conducting  tribal  business  on  a  day-to-day 
basis. 
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There  is  a  tribal  court  system  in  effect  at  Northern  Cheyenne  which  hy  resolu- 
tion asserts  jurisdiction  over  non-Indians.  There  are  two  tribal  court  judges  who 
are  selected  by  a  two-thirds  vote  of  the  tribal  council  with  the  approval  of  the 
Commissioner  of  the  Bureau  of  Indian  Affairs.  The  tribal  court  has  an  average 

annual  caseload  of  approximately  4,100  cases,  fits  annual  budget  is  $S3,658.00. 

Judge  Gardiner,  chief  judge  of  the  tribal  court,  was  Interviewed  for  this  report, 
lie  expressed  a  genuine  concern  for  access  to  educational  training  materials  for 
himself  and  his  court  personnel.  He  noted  that  there  are  increasing  appearances 
of  non-Indian  attorneys  before  his  court.  The  need  for  training  as  expressed  is  so 
that  the  tribal  court  can  better  cope  with  increasing  non-Indian  presence  be- 
fore it. 

Unfortunately,  the  time  allocated  for  a  site  visit  to  the  Northern  Cheyenne 
Reservation  for  purposes  of  this  report  was  only  one  day.  Obviously,  in  such  a 
short  time  one  could  not  formulate  observations  enough  to  compose  a  compre- 
hensive analysis  of  the  workings  of  the  tribal  governments. 

Governmental  documents  were  requested  for  analysis  (i.e.,  constitution,  codes, 
etc.)  but  said  documents  were  never  forwarded  to  this  reporter. 

There  was  sufficient  time  to  make  a  brief  assessment  of  the  Northern  Cheyenne 
Research  Project33  which  operates  under  the  auspices  of  the  tribal  council. 
Principally,  the  task  of  the  Project  is  to  assess  in  detail  the  impact  on  the  North- 
ern Cheyenne  Reservation  and  its  people  which  could  result  from  proposed  coal 
development.  It  was  established  in  1973  by  a  grant  from  ONAP  and  is  one  of  the 
first  tribally-controlled  research  projects  in  existence.  EPA  has  joined  ONAP 
in  supporting  the  Project  on  a  three  year  basis  for  a  water/coal  research  effort. 
The  research  strategy  includes  data  gathering  concerning  social,  economic,  cul- 
tural, environmental,  and  legal  issues. 

The  scope  and  objectives  of  the  Project  are  commendable.  And,  the  research 
efforts,  thus  far,  appear  to  be  in  diligent  pursuit  of  those  objectives.  However, 
as  indicated  in  a  subsequent  section  of  this  report  (Control  of  Tribal  Resources), 
the  Northern  Cheyenne  Reservation  is  situated  in  the  eye  of  the  target  area  of 
coal  development  in  this  region.  Perhaps,  the  Project  should,  as  well,  investigate 
the  feasibility  of  tribal  land  acquisitions  outside  tthe  target  area.  If  an  unfavor- 
able ruling  comes  down  in  Jlolloivbreast,  the  tribal  government's  control  over 
future  coal  development  on  the  Reservation  may  well  be  lost.  Furthermore,  the 
mere  awesomeness  of  the  coal  industry  poses  a  serious  threat  to  that  control. 
Thus,  a  strategy  for  land  acquisition  outside  the  target  area  should  be  viewed 
as  a  constructive  safety  device  and  a  reasonable  alternative  to  the  possibility 
of  tribal  termination. 

CONTROL    OF    TRIBAL    RESOURCES 

Physical  transformation — part  1 

The  Crow  and  Northern  Cheyenne  Reservations  house  coal  deposits  which  are 
the  most  attractive  to  coal  developers  of  any  in  the  Northern  Great  Plains.  If 
this  coal  is  mined  and  used  to  fuel  the  huge  energy  producing  projects  that  are 
planned  for  the  West,  the  economic  and  social  patterns  of  the  affected  states 
will  be  changed  from  rural  agrarian  to  mining,  and  perhaps  to  urban  industrial. 
The  Crow  and  Northern  Cheyenne  Reservations  would  stand  at  the  heart  of  this 
transformation.  This  is  probably  the  most  crucial  social,  environmental,  legal 
and  institutional  detriment  confronting  the  Indians  today.  P>ob  Bailey,  a  North- 
ern Cheyenne  says.  "The  question  is,  do  we  perpetuate  ourselves  or  do  we  ex- 
tinguish ourselves?  The  very  land  we  stand  on,  sleep  on,  eat  on,  will  be  torn  up. 
This  is  our  last  piece  of  land,  and  if  we  lose  it  we  will  be  Indians  without  lands 
in  the  future." 

Between  1069  and  1971,  the  Northern  Cheyenne  Tribe  auctioned  prospecting 
permits  for  52  percent  of  their  reservation  (243.000  acres)  for  approximately 
2.5  million  dollars.  Six  of  these  prospecting  permits  owned  by  the  Peabody  Coal 
Company  have  been  converted  into  leases.  Peabody  has  pledged  five  hundred 
million  tons  of  coal  from  its  leases  to  supply  at  least  two  gasification  plants 
which  will  be  built  near  the  Reservation  by  Northern  Natural  Gas  Company  and 
City  Service  Gas  Company  jointly.  The  first  plan  is  scheduled  for  completion 
in  1979. 


See  Appendix  E  for  Project  Objectives. 
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Consolidation  Coal  Company,  a  subsidiary  of  Continental  Oil,  has  asked  the 
Northern  Cheyenne  to  lease  an  additional  70,000  acres.  The  company  would  like 
to  build  four 'gasification  plants  on  the  reservation.  The  thirty  million  tons  of 
coal  needed  to  fuel  them  each  year  would  be  strip-mined  from  this  lease  tract. 

Shell  Oil,  American  Metals  Climax  (AMAX)  and  Westmoreland  Resources 
hold  leases  to  75,358  acres  on  the  Crow  Reservation  adjacent  to  Northern  Chey- 
enne. Westmoreland  has  already  invested  thirty-four  million  dollars  in  strip- 
mining  operations  and  plans  to  mine  four  million  tons  each  year.  The  company 
has  contracted  to  supply  nearly  eighty  million  tons  of  coal  over  the  next  twenty 
years  for  midwestern  utilities.  Three  hundred  million  more  tons  of  Crow  coal 
have  been  optioned  to  Colorado  Interstate  Gas  Company  to  be  used  in  a  gasifica- 
tion plant  that  is  now  planned  in  Montana. 

The  effect  of  strip-mining  is  that  it  destroys  the  economic  role  of  the  surface 
land  during  mining  and  the  existing  surface  ecosystem  permanently.  A  debate  is 
now  raging  over  the  true  reclamation  potential  of  stripped  land.  The  land  loses 
its  usefulness  for  any  purpose  other  than  mining  while  coal  is  being  stripped.  In 
the  Northern  Plains  there  is  enough  moisture  and  fertile  soil  to  support  farming. 
Wheat  yields  are  among  the  highest  of  any  part  of  the  country,  and  cattle  ranch- 
ers only  need  two  to  two  and  one-half  acres  a  head  per  month.  As  food  prices 
escalate,  this  land  is  becoming  more  valuable  to  farmers  and  to  the  nation. 

In  addition  to  the  temporary  dislocation  that  strip-mining  causes,  some  evi- 
dence suggests  that  the  surface  is  permanently  altered.  Drag  lines  remove  the 
top  soil  along  with  the  overburden,  destroying  the  ecosystem  which  is  developed 
by  slow  centuries  of  biological  succession.  Deep  pits  disrupt  the  ground  water 
system,  causing  the  water  table  to  fall  and  creating  hydrological  repercussions 
in  areas  far  from  the  mine  site. 

Coal  seams  are  the  principle  aquifers  or  underground  waterways,  in  the  North- 
ern Plains.  They  are  often  close  to  the  surface,  providing  the  underground  irri- 
gation that  makes  much  of  that  arid  area  surprisingly  lush :  but,  this  very  close- 
ness to  the  surface  also  makes  the  seams  attractive  to  strip-miners.  Once  they 
are  removed,  ground  water  must  find  new  channels.  It  often  goes  deep  under- 
ground, leaving  reclaimed  areas  too  dry  to  support  the  kinds  of  vegetation  that 
grew  there  before  the  land  was  stripped. 

Stripping  also  contaminates  surface  runoff  water  with  subsoil  chemical*  that 
are  shaken  lose  during  the  digging,  in  addition  to  areas  where  the  overburden 
is  dumped  or  defaced  with  sterile  spoils  banks. 

The  National  Academy  of  Sciences  (NAS)  report,  "Rehabilitation  Potential  of 
Western  Coal  Lands."  was  released  in  the  Fall  of  1973.  Probably  the  most  com- 
prehensive document  on  the  reclamation  to  date,  the  report  bluntly  states  that 
restoration  of  stripped  lands  "is  not  possible  anywhere."  What  is  possible,  at  best, 
is  the  rehabilitation  of  the  land  to  a  stable  ecological  state  that  does  not  contribute 
to  environmental  destruction  and  is  consistent  with  surrounding  aesthetic  values. 
Carl  Wambolt,  Ph.  D.,  rain  specialist  at  Montana  State  University,  says 
"[reclamation  efforts  in  the  West  have  not  yet  provided  the  diversity  and  other 
characteristics  required  to  return  mined  lands  to  their  former  wildlife  carrying 
capacity." 

No  strip-mined  land  in  the  West  has  been  successfully  reclaimed  to  date.  The 
President's  "Council  on  Environmental  Quality"  concluded  in  a  recent  report  to 
the  Senate  Committee  on  Interior  and  Insular  Affairs  that  "acceptable  reclama- 
tion of  these  semi-arid  lands  is  yet  to  be  demonstrated." 

Tom  Hi^gins  of  Peabody  Coal  maintains,  "We're  not  stripping  unless  we're 
sure  we  can  reclaim,  we  don't  want  any  bond  forfeitures  .  .  .  when  we  talk  about 
revegetation,  we  are  talking  about  permanent  vegetation,  and  we  are  incorporating 
native  grasses  wherever  possible.  We  are  sure  we  can  reclaim  and  revegetate." 
Mr.  Higgins  is  not  quite  as  confident  today.  His  early  efforts  to  revegetate  with 
native  grasses  have  failed  and  he  is  now  looking  to  exotic  grasses  to  provide  the 
kind  of  revegetation  that  he  hopes  will  be  successful. 

AMAX  public  relation  officer,  Blake  Caldwell,  told  CEP  that  the  company  had 
begun  to  reclaim  stripped  land  in  the  Midwwest  in  1946,  and  "we  hope  to  be 
equally  successful  in  the  West."  Stressing  the  need  for  research,  Caldwell  noted 
"We  are  looking  at  all  types  of  grasses.  We  don't  know  which  grasses  will  work, 
but  we  are  confident  that  we  will  find  the  right  combination."  Complaining  that 
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"environmentalists  want  the  land  to  be  like  the  eastern  seaboard,"  Caldwell 
added,  "We're  talking  about  putting  a  sprig  of  grass  every  hundred  feet  .  .  . 
it  is  our  hope  to  achieve  revegetation." 

What  the  coal  industry  does  not  provide  is  a  guarantee  of  success,  an  assur- 
ance that  many  people  feel  is  impossible  to  make.  Newsweek  reported  in  October, 
1972,  that  "While  the  coal  operators  may  indeed  restore  the  land,  the  record 
so  far  is  not  good  .  .  .  while  the  companies  say  they  will  spend  as  much  as 
$r>()0,000  an  acre  to  restore  land  only  few  test  projects  dot  the  mound  of  rubble." 

Ed  Dobson  of  "Friends  of  the  Earth"  observes  that  many  of  the  grasses  which 
are  being  grown  on  reclamation  test  plots  are  annuals  which  grow  one  season. 
If  they  don't  reseed,  the  ground  is  soon  as  barren  as  previously. 

The  Northern  Plains  Resource  Council  (NPRC),  a  coalition  of  ranchers  in 
eastern  Montana,  points  out  that  even  if  some  test  plots  are  revegetated  success- 
fully, so  much  fertilizer,  seed,  and  water  would  be  needed  to  maintain  them  that 
the  cost  would  be  prohibitive  and  quantities  of  water  unavailable  to  apply  the 
method  on  a  large  scale. 

Bill  Mitchell,  a  biologist  with  the  NPRC  says,  "In  Ohio  AMAX  planted  Crown 
Vetch.  Its  forage  value  is  not  very  high.  From  a  rancher's  point  of  view,  that's 
not  reclamation.  It's  a  question  of  semantics.  What  does  reclamation  mean?  That 
they  can  get  something  to  grow,  or  that  they've  created  a  successful  reproducing 
ecosystem  ? 

"They're  mining  native  perennial  range  here  in  Montana.  That  short  grass 
prairie  is  some  of  the  best  beef  country  in  the  world.  The  annual  grasses  they 
plant  on  the  reclamation  plots  are  very  invasive,  squeezing  out  the  perennials  on 
good  land,  so  you  get  double  damage.  Burlington  Northern  smoothed  over  a  lot 
of  fifty-year  old  spoils  banks  and  planted  rye  with  water  and  fertilizer.  No 
rancher  in  his  right  mind  wants  that  in  his  hay.  They  can't  grow  alfalfa,  and 
they  plant  a  lot  of  it. 

"They  don't  know  whether  these  revegetated  spots  will  survive  in  extreme 
season.  That  will  take  years.  They'll  have  to  use  biological  succession  (the  pro- 
gression of  plant  communities  from  the  simple  to  the  complex ;  each  stage  pre- 
pares the  soil  for  the  succeeding  community),  and  that  takes  time.  Acceptable 
reclamation  for  a  rancher  would  be  the  development  of  a  native  perennial  range. 

"I  think  revegetation  is  a  kind  of  red  herring  because  no  one  claims  they  can 
restore  the  ground  water. 

"They  want  to  mine  the  lush  meadows.  That's  sub-irrigated  pasture  land,  the 
water  is  near  the  surface.  They  don't  know  how  to  restore  a  sub-surface  aquifer." 

Carl  Wambolt  warns,  "If  strip-mining  proceeds  in  Montana  at  this  time  it  will 
be  without  the  insurance  that  successful  reclamation  will  be  able  to  be  achieved. 
Only  time  will  ultimately  furnish  us  with  proof  as  to  the  degree  of  success  vari- 
ous reclamation  efforts  accomplish." 

The  NAS  study  determined  that  over  and  above  the  willingness  of  corporations 
to  invest  large  sums  of  money  in  reclamation  programs,  the  amount  of  rainfall 
in  an  area  is  the  "limiting  factor"  in  reclamation.  NAS  concluded  that  areas  that 
received  over  ten  inches  of  rain  a  year  have  a  "high  potential"  for  reclamation 
if  large  sums  are  expended  on  the  effort  over  a  number  of  years.  About  sixty 
percent  of  western  coal  lands,  including  the  Northern  Plains,  receive  more  than 
ten  inches  of  rain  a  year.  According  to  an  editor  of  the  "Western  Oil  Reporter," 
Douglas  Gill,  "Reclamation  standards  in  semi-arid  western  states  may  be  little 
more  than  wishful  attempts  to  legislate  grass."  Sierra  Club  Research  Director, 
Robert  Currie,  maintains  that  successful  long  term  reclamation  of  strip-mined 
land  in  the  semi-arid  plains  of  Montana  and  Wyoming  may  be  impossible.  He 
cites  the  National  Academy  of  Science  Study  which  indicates  that  rehabilitation 
potential  of  land  receiving  less  than  ten  inches  of  precipitation  per  year  is  very 
poor.  Currie  says  that  while  precipitation  on  the  Northern  Plains  averages  about 
thirteen  inches  a  year,  approximately  thirty  percent  of  this  moisture  is  in  the 
form  of  snow  which  evaporates  rapidly.  The  ability  of  revegetated  areas  to  en- 
dure harsh  climatic  conditions  over  a  long  period  of  time  remains  to  be  proven. 

The  most  staggering  changes  facing  the  West  may  result  not  from  stripping 
the  land  itself,  but  from  the  secondary  effects  of  mining.  Foremost  among:  these 
will  be  the  changes  in  water  use  patterns  that  the  large  scale  developments  will 
cause.  The  Montana  Coal  Task  Force  says,  "Water  controls  all  activity  in  the 
semi-arid  region." 
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The  Northern  Cheyenne  and  Crow  Tribes  should  be  concerned  that  they  don't 
end  up  like  the  Navajo  Tribe.  It  has  already  assigned  two- thirds  of  its  Colorado 
River  Allotment  to  coal  development  corporations,  eliminating  the  possible 
future  use  of  that  water  for  irrigation.  There  is  no  doubt  that  there  is  simply 
not  enough  water  in  the  western  states  to  permit  the  enormous  congregations  of 
coal-fired  generating  gasification,  and  liquification  plants  envisioned  in  recent 
years  by  utility  and  oil  companies.  Unlike  water  used  for  irrigation  or  industrial 
cooling,  this  water  used  for  coal  development  gasification  plants,  liquification 
plants,  and  so  forth,  will  be  lost  to  the  western  ecosystem  permanently,  further 
drying  out  an  already  arid  land.  Since  the  coal  industrv  has  been  busy  buying  up 
water  rights  in  order  to  insure  coal  development,  the  Crow  and  Northern  Chey- 
enne Tribes  can  be  sure  that  they  will  be  approached  to  surrender  some  of  their 
water  rights  in  order  to  assure  coal  development.  The  Tribes  should  be  extremely 
cautious  in  transactions  concerning  relinquishment  of  water  rights  for  coal 
development.  To  do  otherwise  would  be  to  lock  themselves  into  a  coal  based 
economy  and  find  themselves  at  the  mercy  of  the  coal  industry. 

If  the  Crow  and  Northern  Cheyenne  have  not  so  provided  for  in  their  contracts 
they  should  insert  a  land  use  regulation  requiring  that  the  top  soil  be  put  aside 
from  the  stripping  overburden.  This  should  be  done  because  strip-mining  dis- 
rupts the  chemical  composition  of  the  ground.  Much  of  the  soil  of  the  Northern 
Plains  and  the  Southwest  is  high  in  alkaline  salts.  Normally,  the  salts  are 
leached  out  of  the  upper  soil  layers.  The  deeper  the  soil  the  higher  the  concen- 
tration of  salts,  so  the  vegetation  grows  near  the  surface  in  the  least  alkaline 
soil.  Stripping  mixes  the  surface  and  deep  soil  together,  resulting  in  a  uniform 
salt  concentration  that  is  too  high  for  most  vegetation  to  withstand.  If  the  upper 
soil  layers  are  set  aside,  there  is  a  slightly  better  chance  reclamation  can  be 
achieved. 

The  following  remarks  are  taken  from  an  article  which  appeared  in  "Coal 
Age,"  November  1974  entitled  "Reclamation  Factors  to  Keep  in  Mind  When  Plan- 
ning a  Surface  Mine  Operation".  "Before  mining  begins  is  an  excellent  time  to 
plan  for  removal  of  overburden  in  a  way  that  will  do  the  least  damage  to  the  site 
and  to  the  surrounding  area,"  notes  Frank  W.  Glover,  Jr.,  Assistant  State  Re- 
source Conservationist,  Soil  Conservation  Service,  U.S.  Department  of  Agricul- 
ture. Prior  to  mining  is  an  excellent  time  to  consider  future  use  of  the  area.  For 
example,  what  is  the  possibility  of  using  the  area  for  pasture  land.  Christmas 
tree  production,  timberland,  improved  wildlife  habitat,  or  recreation  areas  of 
other  kinds? 

"The  need  for  pre-planning  prior  to  applying  for  a  permit  (it  should  be  noted 
that  this  article  is  directed  mainly  toward  the  mining  industry)  is  to  determine 
whether  an  area,  once  disturbed,  can  be  stabilized.  If  it  is  determined  that  satis 
factory  stabilization  is  possible  (and  a  decision  is  made  to  go  ahead  with  the 
mining),  then  the  objectives  of  pre-planning  are  control  of  off-site  erosion,  effec- 
tive silt  control,  proper  spoil  placement  as  determined  by  the  physical  and  chem- 
ical characteristics  of  the  site,  and  the  establishment  of  a  protective  vegetative 
cover  over  the  disturbed  mine  area." 

The  following  remarks  are  of  a  more  technical  nature  and  should  be  con- 
sidered carefully  by  tribal  members  who  have  the  expertise  to  evaluate  the 
mining  industry  representations  in  this  regard.  It  should  also  be  noted  that 
these  remarks  were  most  likely  directed  towards  West  Virginia  mining  and 
may  not  be  particularly  applicable  to  the  Crow  and  Northern  Cheyenne  situa- 
tion ;  however,  the  general  tenor  of  the  remarks  should  still  hold  true. 

"The  characteristics  of  the  overburden  to  be  recorded  should  include  slope, 
ph  factor,  and  stoniness.  Each  site  will  be  unique  with  respect  to  pyritic  ma- 
terials, acid  sandstone,  strike  and  depth  of  coal,  and  slope  stability.  The  chemical 
nature  of  the  spoil  material  may  require  more  careful  stacking  during  mining. 
Where  this  material  is  highly  acid  or  has  potential  to  produce  acid,  positive 
identification  should  be  made  with  some  decision  on  what  will  be  clone  with  it. 
Burying  of  the  material  may  be  the  only  way  to  provide  surface  material  favor- 
able to  plant  growth.  Where  acid  material  is  only  moderately  acid  producing, 
perhaps  soil  amendments  such  as  agricultural  limestone  may  be  used  with 
satisfactory  results.  Access  roads  shown  on  the  proposal  maps  available  for 
pre-inspection  should  be  checked  for  grade  and  drainage  requirements.  How 
the  road  can  be  maintained  during  mining  and  left  alone  after  mining,  or  other 
important  aspects  of  access  road  location. 
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"During  pre-planning,  the  natural  drainage  pattern  is  a  vital  consideration. 
The  active  area  should  drain  into  a  natural  water  course.  Problems  with  this 
are:  how  much  additional  water  will  the  waterway  have  to  curry?  Will  the 
additional  water  cause  erosion  in  the  waterway?  Can  this  erosion  he  con- 
trolled? At  the  Mme  lime,  provisions  for  the  control  of  sediment  need  to  he 
considered.  Possible  impoundment  sites  need  to  be  located,  and  decisions  made 
about  construction.  After  this  some  design  information  about  the  impoundment 
site  is  a  part  of  the  pre-plan.  This  includes  size  of  drainage  area  above  the  im- 
poundment with  some  calculations  of  storage  capacity  based  on  erosion  rate. 

"During  pre-planning,  the  crop  line  and  extended  disturbed  area  as  esti- 
mated on  the  proposal  map  should  be  studied.  If  timber  includes  merchantible 
products,  decisions  must  be  made  so  that  this  harvest  can  be  followed  through 
before  mining. 

"Finally,  plans  should  include  maximum  use  of  vegetation  to  aid  in  control 
of  off-site  damages.  This  includes  vegetative  treatment  for  access  roads  very 
early  in  the  mining  operation.  Laws  generally  require  seeding  on  cuts  and  fills 
on  all  haulage  ways  during  the  first  growing  season  after  they  are  built.  Seed- 
ing and  mulching  on  any  area  where  there  will  be  no  further  disturbance  and 
on  areas  that  will  not  be  used  for  thirty  days  or  longer  should  not  be  con- 
sidered. The  species  used  depend  on  future  land  use,  the  characteristics  of  the 
area  (ph,  slope,  and  stoniness),  the  time  of  year,  and  how  long  vegetation 
must  be  effected.  Hence,  fertilizer,  seed  tillage  and  mulching  are  all  considered 
during  the  planning.  Mechanical  measures  to  reduce  effective  length  of  slope 
and  to  supplement  subsequent  vegetative  practices  should  be  considered." 

Thus,  pre-planning  involves  locating  access  roads,  deciding  on  major  water- 
ways, choosing  the  measures  required  to  control  sediment,  and  determining 
proper  spoil  placement.  The  pre-plan  should  include  plans  for  establishing 
vegetation  on  all  disturbed  areas  as  soon  as  possible.  The  following  article  is 
taken  from  Scientific  American,  December  1976  issued  entitled  "The  Strip- 
Mining  of  Western  Coal"  by  Genevieve  Atwood.  This  article  examines  the 
possibilities  of  reclamation  after  the  coal  has  been  mined. 

"On  the  Northern  Great  Plains  rainfall  ranges  between  12  and  16  inches  per 
year;  the  terrain  is  gently  rolling;  the  overburden  consists  of  alkaline 
shales  and  sandstones,  and  most  of  the  land  is  grazed.  Reclamation  can  be 
successful  at  most  of  these  sites  with  enough  planning,  management,  money 
and  time  put  into  it. 

"The  prerequisites  to  successful  reclamation  include  stability  of  the  site,  a 
non-toxic  soil  medium  capable  of  holding  moisture,  proper  plant  seeding  tech- 
niques (which  generally  require  slopes  that  can  be  traversed  by  farm  ma- 
chinery), occasional  supplementary  water  and  adequate  management  of  grazing 
animals. 

"Strip-mining  usually  buries  top  soil  under  subsurface  unconsolidated  ma- 
terial. Natural  processes  will  not  soon  regenerate  such  soils.  Although  certain 
soil  characteristics  can  be  artificially  created,  some  mine  operators  have  found 
it  cheaper  simply  to  segregate  the  top  soil  during  mining  operations.  Then 
when  the  coal  has  been  removed  and  other  overburden  has  been  put  back,  the 
original  top  soil  can  be  spread  over  it.  In  a  semi-arid  area  reclamation  is  vir- 
tually impossible  unless  the  ground  is  covered  with  non-toxic  material  capable  of 
holding  water. 

"The  changes  in  surface  material  brought  about  by  strip-mining  may  result 
in  changes  in  vegetation  that  are  in  themselves  detrimental  to  the  productive 
capacity  of  the  land.  Even  in  relatively  non-productive  regions  the  impact  can 
be  heavy.  For  example,  halogeton,  a  toxic  weed,  is  among  the  first  and  most 
tenacious  plants  to  revegetate  disturbed  desert  land,  to  the  dismay  of  ranchers. 
In  more  productive  areas  much  can  be  done  to  restore  or  even  enhance  the 
productivity  of  mined  areas  by  irrigating  them.  That,  however,  calls  for  a  long 
term  commitment  to  land  management  that  many  mining  companies  are  un- 
willing to  make. 

"Water,  in  fact,  is  the  key  to  reclamation  in  the  West.  Mined  areas  unlike 
those  in  the  Appalachians  cannot  be  regarded  as  having  been  reclaimed  when 
they  have  been  simply  reshaped  and  re  vegetated.  Their  hydrologic  function 
must  also  be  restored.  In  areas  where  productive  activities,  such  as  ranching, 
depend  on  a  barely  adequate  supply  of  water,  any  disturbance  of  that  supply 
can  be  critical. 
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"The  hydrologic  measures  normally  taken  after  mining  can  usually  reduce 
sneb  surface  water  problems  as  erosion,  sedimentation,  silting,  ponding  and 
changes  in  the  quality  of  water.  A  variety  of  techniques  for  handling  ma- 
terial, impounding  water  and  treating  water  (developed  at  Appalachian  and 
Mi clrlle  Western  mines  and  a  strip-mine  in  Washington)  can  be  applied  in 
Western  mines.  After  mining,  surface  water  usuallv  infiltrates  the  spoil  ma- 
terial rapidly,  which  tends  to  promote  revegetation  in  the  recharge  of  aquifers. 
If  a  soil  material  has  not  been  successfully  established  over  the  spoil,  however, 
a  layer  of  hardpan  can  form.  Then  the  surface  runoff  increases  quite  likely 
giving  rise  to  undercutting  and  the  erosion  gullies  downstream.  Such  effects 
are  almost  always  irreversible.  They're  similar  to  the  widespread  damage  to 
streambeds  caused  at  the  turn  of  the  century  by  the  excessive  runoff  brought 
on  by  overgrazing. 

"Changes  is  the  quality  of  the  surface  water  caused  by  the  mining  operation 
can  be  controlled  by  treatment  at  the  site.  Subtler  and  more  serious  are  the 
consequences  of  leeching  and  the  mechanical  erosion  of  the  highly  alkaline  over- 
burden. An  excess  of  dissolved  salts,  a  high  content  of  trace  metals  and  an 
increased  load  of  sediment  are  the  commonest  symptoms. 

"Ground  water  can  also  be  contaminated  by  the  percolation  of  water  through 
the  spoil,  the  residue  of  chemicals  used  in  the  mining  process,  the  mixing  of  the 
ground  water  layers  during  the  mining  cycle  and  the  seepage  of  low  quality 
ground  water  from  one  stratum  to  another.  Effects  of  this  kind,  which  are 
difficult  to  prevent  and  almost  impossible  to  reverse,  may  not  be  detected  for 
decades.  The  ground  water  at  Colstrip,  Montana,  is  only  now  being  found  to 
have  been  contaminated  by  mining  operations  of  fifty  years  ago. 

"Pumping  water  out  of  a  mine  so  that  the  mining  of  itself  can  proceed  often 
gives  rise  to  another  set  of  problems.  The  water  table  in  the  vicinity  of  the 
mine  is  drawn  down  and  thereby  lowers  the  water  level  in  nearby  wells.  In 
Gillette,  Wyoming,  for  example,  it  is  estimated  that  intensive  mining  could 
result  in  the  lowering  or  dewatering  of  some  200  wells  used  for  livestock. 

"Mining  may  also  change  the  characteristics  of  aquifers.  It  is  almost  axio- 
matic that  mining  alters  the  porosity  and  permeability  of  the  overburden.  On 
the  Northern  Great  Plains  the  most  valuable  aquifer  may  be  the  coal  seam 
itself,  and  the  overburden  may  also  be  an  aquifer.  In  addition  water  of  poor 
quality  may  be  contained  in  pockets  in  the  overburden  and  in  the  strata  just 
below  the  coal.  By  disturbing  these  components  of  the  aquifer  and  by  intro- 
ducing their  contents  into  the  rest  of  the  aquifer,  mining  can  lower  the  quality 
of  water  in  it. 

"The  problem  of  maintaining  the  aquifers  is  even  more  difficult  when  mining 
is  done  on  alluvial  valley  floor,  which  is  by  definition  an  area  of  unconsolidated 
overburden  and  a  high  water  table.  In  the  West  such  areas  act  as  buffers  to 
the  seasonal  fluctuations  of  surface  water  and  provide  the  naturally  irri- 
gated land  where  winter  hay  is  grown  for  cattle.  Where  surface  mining  interrupts 
the  alluvial  aquifer  and  reduces  the  amount  of  water  in  it,  the  surface  water 
table  downstream  is  lowered  and  vegetation  with  short  roots  is  desiccated. 
Without  its  protective  cover  of  vegetation  the  unconsolidated  material  of  the 
valley  rapidly  erodes,  downstream  areas  are  undercut  and  gouged  and  the 
productivity  of  the  area  can  be  lost  for  decades. 

"If  t^e  essential  hydrologic  functions  of  the  alluvial  areas  oould  be  main- 
tained during  mining  and  restored  after  mining,  there  would  be  no  reason  not 
to  mine  them,  particularly  since  the  handling  of  overburden  tends  to  be  cheaper 
in  such  areas  than  it  is  in  the  hillier  country  around  them.  It  is  by  no  means 
certain,  however,  that  the  hydrologic  function  can  be  maintained  during  mining. 
Until  reliable  methods  of  doing  so  are  devised,  surface  mining  will  inevitably 
endanger  the  long  term  productivity  of  an  area  for  a  cash  crop  of  coal  that 
can  be  harvested  only  once." 

CONTROL  OF  TRIBAL  RESOURCES 

The  Social  Impact — part  2 

Development  of  the  coal  resources  along  the  lines  suggested  by  the  North 
Central  Power  study  might  be  expected  to  bring  in  between  500.000  to  1.000.000 
people  in  the  tri-state  area  of  Montana,  Wyoming  and  North  Dakota.  This  could 
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be  expected  to  increase  population  in  this  region  live-fold.  Between  200,000  and 
400,000  people  are  expected  to  migrate  into  eastern  Montana.  The  Bureau  of 
Reclamation  predicts  the  coal  development  in  the  Northern  Plains  could  result 
in  the  "sevenfold  increase  in  the  present  population."  This  inilux  will  result  in 
new  industrial  towns.  These  towns  in  turn  will  demand  services  from  the  county 
and  state.  The  quality  of  life,  as  well  as  the  environment,  would  change  drasti- 
cally. The  ten  thousand  megawatt  power  plants  proposed  for  the  Colstrip/Gillette 
area  are  actually  built,  not  to  mention  an  unspecified  number  of  coal  gasification 
plants. 

The  consequences  for  residents  of  this  area  could  be  lethal.  Even  with  the  best 
available  technology  the  amount  of  particulate  matter  and  dangerous  trace  ele- 
ments which  the  plants  would  emit  could  constitute  a  serious  health  hazard  for 
all  those  living  in  the  area. 

Obviously  this  growth  will  provide  increased  income  and  a  larger  tax  base  for 
Western  communities,  but  it  will  overstrain  public  facilities  and  services. 
Hundreds  of  miles  of  highways  must  be  built  and  dozens  of  schools,  hospitals 
and  sewage  treatment  facilities  must  be  provided.  Government  services,  including 
police  and  fire  protection  and  garbage  collection,  must  expand  to  meet  the  demand. 
All  of  this  must  come  in  a  hurry  because,  in  terms  of  urban  planning  time  tables 
development  will  happen  overnight. 

The  specter  of  boom-bust  economics  weighs  heavily  on  the  west.  The  region 
must  equip  itself  to  deal  with  changes  that  could  be  as  temporary  as  they  are 
rapid.  The  average  coal  mine  produces  for  about  thirty-five  years.  Power  and 
gasification  plants  last  the  same  length  of  time.  When  the  coal  is  gone,  the  min- 
ing and  the  related  industries  move  on  to  new  supplies  of  coal,  taking  much  of 
the  economic  life  and  the  tax  base  of  the  comunity  with  them.  Congressman 
Ken  Hechler  (D,  West  Virginia),  says,  "Strip-mining  is  like  taking  seven  or  eight 
stiff  drinks.  You  are  riding  high  as  long  as  the  coal  lasts,  but  the  hangover  comes 
when  the  coal  is  gone  and  the  jobs  are  gone  and  the  bitter  truth  of  the  morning 
after  leaves  a  barren  landscape  and  a  mouthful  of  ashes." 

The  West  is  no  stranger  to  the  boom-bust  economics  of  mining,  but  the  extent 
of  strip-mine  coal  development  will  be  unprecedented.  Westerners  are  afraid  that 
their  homeland  will  become  another  Appalachia.  If  reclamation  is  not  successful, 
the  region's  cultural  base  will  be  permanently  destroyed,  and  the  people  will  not 
be  able  to  pick  up  the  remnants  of  their  old  lifestyle.  The  Northern  Plains 
Resource  Council  asks.  "Will  we  have  at  the  end  (of  thirty-five  years)  a  series 
of  dying  and  ghostly  towns  spread  across  the  prairie,  and  Indian  communities 
submerged  in  a  white  mining  culture,  and  a  marginally  productive  agricultural 
community  ?" 

The  problem  of  growth  could  be  even  larger  than  that  simply  of  mining.  Satel- 
lite industries  may  accompany  the  energy  boom.  These  secondary  industries  could 
feed  on  by-products  of  the  single  coal  gasification  plant  such  as  tar,  naptha, 
phenol  and  ammonia.  A  single  plant  could  induce  secondary  employment  ranging 
from  280  to  360  workers. 

That  would  mean  a  secondary  population  increase  from  1,300  to  1,600  people. 
Those  are  just  the  so-called  permanent  residents.  The  construction  phase  of  the 
aforesaid  gasification  plan  could  bring  in  5,000  workers.  All  of  these  people  need 
services  provided  by  the  city  such  as  roads,  schools,  health  facilities  and  so 
forth,  but  they  contribute  minimally  to  the  tax  base. 

In  Douglas,  Wyoming  most  of  the  people  moving  into  that  town  are  living 
in  mobile  homes.  The  1970  population  of  2,600  has  swelled  to  4,600  according 
to  a  utility  company's  figures.  With  all  that  growth,  Douglas  is  not  receiving 
much  tax  revenues.  The  town's  assessed  valuation  has  increased  by  only  a  half 
million  dollars.  Douglas  residents  are  the  most  highly  taxed  in  the  state.  The 
Douglas  experience  merely  illustrates  the  urban  planners'  fear  that  the  tax 
base  will  not  be  able  to  expand  quickly  enough  to  generate  the  capital  needed 
to  expand  public  services  such  as  police  protection. 

On  the  other  hand,  local  merchants  such  as  Mayor  Gene  Tuma  of  Forsythe 
boast,  "We've  got  a  new  feed  store  just  started,  a  new  Ford  dealer,  a  new 
machinery  shop,  new  trailer  courts.  It  is  an  expanding  situation.  The  economic 
situation  is  really  great.  "Mayor  Tuma  is  also  the  reclamation  supervisor  for 
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Peabody's  "Western  Division.  It  may  well  be  that  he  is  unconcerned  with  th 
economic  realities  of  the  situation." 

A  1973  article  in  the  "Survey  of  Current  Business"  notes  that  local  economies 
most  dependent  on  heavy  manufacturing  and  mining,  especially  coal  mining 
are  the  most  sensitive  to  business  cycles  such  as  recessions.  The  Northern  Plains 
area  has  suffered  comparatively  little  from  business  fluctuations  since  World 
War  II — without  energy  development.  Personal  income  has  been  "very  well 
maintained"  during  all  four  recessionary  periods  since  1948,  the  article  states. 
The  article  by  Robert  B.  Bretzfelder,  introduces  a  measure  of  sensitivity  to  busi- 
ness cycles  called  "cyclical  swing."  Cyclical  swing  measures  the  difference  in 
the  rate  of  growth  of  non-farm  personal  income  during  recessionary  and  ex- 
pnnsionary  periods.  That  difference  reflects  the  stabilities  of  an  area's  economy. 
The  economy  of  Wyoming  has  been  less  affected  by  recessions  than  the  economics 
of  forty-four  other  states.  Cyclical  swing  in  West  Virginia — which  has  the 
largest  coal  mining  employment  of  any  state — was  three  times  that  in  Wyoming. 
Cyclical  swing  in  Pennsylvania,  where  both  heavy  industry  and  coal  are  im- 
portant, was  three  and  one-third  times  that  in  Wyoming.  Both  Montana  and 
North  Dakota  show  even  less  cyclical  swing  than  Wyoming.  Montana's  swing 
was  one-twelfth  that  of  West  Virginia's. 

The  roller  coaster  ride  of  industrial  economics  may  not  be  far  off  either  in 
time  or  in  place  for  the  members  of  the  Crow  and  Northern  Cheyenne  Reserva- 
tions. If  Colstrip  units  three  and  four  are  built,  two  transmission  lines  would 
come  through  the  Sarpy  district  to  Hardin,  Montana. 

This  region  will  become  then  one  of  the  principal  new  coal  based  industrial 
centers  in  the  Northern  Plains,  with  a  city  of  perhaps  25,000  people.  Some  of 
these  people  are  arriving  already.  Colstrip,  Montana,  home  of  large  Western 
Energy  and  Peabody  Strip-Mines,  has  grown  from  150  to  TOO  people  in  two  years. 
The  population  is  expected  to  reach  1,800  in  the  next  few  years.  The  nearby 
town  of  Forsythe,  a  metropolis  by  current  standards,  has  grown  from  2.000  to 
2.700  since  1971.  It  is  probable  that  in  the  next  auarter  century,  several  cities 
of  100.000  people  will  spring  up  in  the  Northern  Plains  in  the  wake  of  massive 
coal  development. 

At  a  meeting  of  the  Federation  of  Rocky  Mountain  States  in  East  Glacier, 
Montana,  government  and  business  leaders  took  a  look  at  what  has  already 
happened  in  several  impacted  areas.  Information  now  available  from  such 
nearby  centers  as  Rock  Springs  and  Gillette,  Wyoming  and  Colstrip,  Montana, 
was  used  to  portray  the  modern  version  of  the  "boom-town."  Resource  City  was 
the  hypothetical  result. 

Resource  City  is  an  area  of  burgeoning  populations,  unplanned  and  uncon- 
trolled growth,  intolerable  living  conditions,  social  instability  leading  to  high 
crime  rates  and  a  cancerous  growth  rate  of  mental  illness  and  a  landscape  which 
no  longer  holds  beauty  and  attraction.  Such  a  situation  is  not  exaggerated,  the 
conditions  described  do  exist  and  will  exist  in  many  sections  of  the  coal  develop- 
ment region. 

A  report  of  the  Northern  Great  Plains  Resource  Program    (NGPRP)    say 
that  35  percent  of  the  housing  units  in  Gillette  were  mobile  homes  in  1973,  and 
"the  number  is  rapidly  increasing."  In  Resource  City  housing  is  almost  impos- 
sible to  find. 

Tents  are  common.  More  than  35  percent  of  the  population  lives  in  house 
trailers.  (Some  of  these  are  nothing  more  than  recreational  campers.)  The  set- 
tins:  for  the  trailer  cities  are  barren,  open,  windswept  areas,  plagued  by  either 
mud  or  swirling  dust.  There,  trailer  rentals  may  cost  up  to  eighty-five  dollars 
per  week.  Motel  rooms  in  the  town  proper  are  rented,  in  eisht  hour  shifts.  Job 
turnover  is  high  because  of  living  conditions  and  the  high  crime  rate  of  400 
percent.  The  kids  come  and  go  through  the  crowded  classrooms.  The  welfare 
roles  have  quadrupled. 

Traffic  in  Resource  City  has  increased  fivefold  leading  to  further  problems 
for  an  understaffed  police  force.  Some  workers  commute  70  miles  and  more. 
If  workers  want  to  take  their  families  to  a  good  hospital  and  to  doctors  who- 
are  not  overworked,  they  go  150  miles  or  more.  Long  lines  develop  and  there  is 
a  three  hour  wait  at  the  hospital  emergency  room.  Divorce  rates  are  far  beyond: 
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the  regional  rate  and  child  abuse  is  more  prevalent.  There  is  a  1,000  percent 
increase  in  the  caseload  at  the  mental  health  clinic.  There  are  no  adequate  recrea- 
tional facilities.  Local  bars  nourish.  The  local  jail  is  a  haven  for  wives  seeking 
prelection  from  the  beatings  of  drunken  husbands.  The  jail  also  holds  alcoholics 
and  psychiatric  patients. 

Hunting  and  fishing  which  was  once  one  of  the  important  pastimes  around 
Resource  City  has  virtually  disappeared.  Vandalism  of  private  property  and 
scenic  and  historic  sites  is  greatly  increased.  Clean  air  and  wide  open  spaces 
have  disappeared  along  with  the  game  animals.  So  has  the  tourist  industry. 
There  is  much  more  that  could  be  told  about  the  effects  on  local  businesses,  on 
tax  rolls,  on  land  use,  and  on  the  myriad  of  other  aspects  of  massive  energy 
developments. 

But  what  will  the  social  impact  be  on  existing  residents?  (While  the  follow- 
ing remarks  are  directed  towards  ranchers  they  are  equally  analogous  to  resident 
Indian  populations.)  A  Montana  sociologist  studying  Colstrip,  Montana  and 
Gillette,  Wyoming  has  found  less  of  a  tie  to  the  land  among  Wyoming  ranchers 
than  among  their  counterparts  in  Montana.  (In  the  Crow  and  Northern  Cheyenne 
situation  the  Crow  being  more  development  oriented  might  be  more  analagous 
to  the  Wyoming  ranchers  and  the  Northern  Cheyenne  likewise  analagous  to 
the  Montana  ranchers). 

The  sociologist,  Raymond  L.  Gold,  of  the  University  of  Montana,  said  that 
although  both  regions  have  similar  histories  of  ranching  development  "Wyoming 
ranchers  identify  with  big  business  much  more  than  Montana  ones  do.  .  .  . 
Ranchers  in  Montana  tend  to  act  in  opposition  to  coal  development.  The  ranchers 
in  Wyoming  tend  to  act  so  as  to  accommodate  or  acquiesce  or  capitulate  to  coal 
•development." 

In  a  report  entitled  "Social  Impacts  of  Coal  Related  Development  in  South- 
eastern Montana,"  Gold  describes  some  of  the  recent  social  effects  of  coal  develop- 
ment in  the  Colstrip  region.  During  six  months  of  research  there,  his  research 
team  noted : 

"Strains  in  communicating  with  friends  and  neighbors  of  long  standing, 

"The  making  of  social  class  alignments  previously  considered  unimportant, 

"A  shift  in  the  established  power  structure  from  the  ranchers  to  the  new  min- 
ing industrialists, 

"The  need  to  live  with  constant  and  increased  uncertainties  for  which  planning 
is  virtually  impossible, 

"A  keen  interest  on  the  part  of  some  merchants  and  businessmen  in  immediate 
monetary  gain, 

"The  need  to  accommodate  to  the  invasion  and  requirements  of  newcomers  who 
subscribe  to  foreign  lifestyles  and  value  systems, 

"And  loss  of  a  sense  of  community." 

"Ranchers  who  for  the  most  part  view  the  corporations  as  amoral,  cold- 
blooded, and  motivated  more  by  profit  than  anything  else,  are  at  a  great  dis- 
advantage in  dealing  with  the  companies,"  Gold  says.  The  companies  have  "better 
Information,  trained  and  experienced  staffs,  and  an  operational  ethics  suited 
to  treating  land  owners  as  exploitable  natives."  Companies  reportedly  take 
advantage  of  the  ranchers  traditional  quiet  independence.  Divide  and  conquer 
tactics  and  pincer  movements  can  be  effectively  used  against  the  ranchers,  Gold 
says. 

"The  traditional  readiness  of  rurnl  neighbors  to  get  together  to  fight  off 
destructive  forces  has  been  replaced  by  a  modern  rural  inclination  for  the  in- 
dividual land  owner  not  to  get  involved  personally  and  directly  in  his  own  social 
salvation  until  it  becomes  desperately  clear  that  any  other  course  is  almost 
certain  to  do  him  in,"  Gold  says.24 

Some  Indians  may  view  coal  development  as  their  only  opportunity  to  escape 
the  economic  depression  which  has  plagued  them  since  the  white  man  came. 
The  average  family  income  for  an  Indian  reservation  amounts  to  three  thousand 
dollars  per  year.  The  Northern  Cheyenne  expect  to  net  over  three  hundred  million 
dollars  in  royalties  for  their  coal  over  the  next  quarter  century,  which  works 
out  of  $110,000.00  for  each  Indian  on  the  reservation. 


"Gold's  report  Is  available  from  the  Institute  for  Social  Science  Research  at  the  Uni- 
versity of  Montana  in  Missoula,  Montana  59801. 
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However,  the  Chevenne  have  developed  a  cautious  approach  and  are  dis- 
puting the  proposed  additions  to  Colstrip.  On  the  other  hand,  proving  the  effec 
tiveness  of  the  divisive  principle,  the  Crow  are  not  objecting  to  Colstrip  in  orde] 
to  reap  some  of  the  coal  bonanza.  While  the  Crow  have  been  successful  in  re 
negotiating  their  leases  for  higher  prices,  the  lease  broker  who  negotiated  the 
original  deal.  James  Reiger,  persuaded  the  Crow  that  they  could  not  sell  their 
coal  unless  they  relinquished  rights  to  thirty  thousand  acre  feet  of  water  per 
year  (which  would  be  needed  for  gasification  plants).  Altogether,  the  Crow 
have  given  the  coal  industry  valuable  options  for  140,000  acre  feet  of  water 
per  vear  without  remuneration. 

The  original  leases  which  the  Northern  Cheyenne  granted  the  coal  companies 
gave  the  purchaser  the  right  to  use  the  Indian  land  for  all  manner  of  building 
and  installations  necessary  for  the  production,  processing,  and  transportation 
of  the  coal,  opening  the  way  for  the  construction  of  power,  conversion,  anc 
petrochemical  plants,  railroad  lines,  associated  industrial  complexes,  and  new 
towns  of  non-Indians,  whose  number  would  submerge  the  approximately  2.500 
Northern  Cheyenne  and  turn  the  reservation  quickly  into  an  industrialized  white 
man's  domain. 

Most  members  of  the  Tribe  were  uninformed  about  the  terms  of  the  leases 
but  when  Peabody  and  AMAX  exploration  crews  appeared,  drilling  among  In- 
dian burial  grounds  and  disrupting  the  Indian's  lives,  friction  and  unrest  de- 
veloped rapidly.  Fearful  for  the  future  of  the  reservation,  their  culture,  anc 
the  tribe  itself,  a  number  of  Indians,  mostly  those  who  held  allotments  formed 
the  Northern  Cheyenne  Land  Owners  Association  to  oppose  the  coal  develop- 
ment. Allottees,  whether  they  be  pro-development  or  con-development,  can  cause 
serious  problems  to  the  tribe  as  a  whole  when  it  develops  a  program  for  utiliza- 
tion of  the  coal  resource. 

The  attraction  of  developing  the  coal  resource  must  be  considered  to  be  ex- 
tremely high  when  estimates  of  unemployment  on  the  reservation  range  from 
11.1  percent  to  26  percent  in  a  state  where  the  rate  is  5.5  percent.  One  solution 
to  this  problem  might  be  to  negotiate  with  the  coal  companies  for  jobs  for  any 
Indian  who  may  want  them.  The  Hopi  and  Navajo  tribes  have  arranged  to 
have  300  Indians  hired  at  $10,000.00  per  year  to  work  in  the  mines.  However, 
they  have  recently  begun  to  express  dissatisfaction  with  low  level  of  the  jobs 
provided.  One  method  of  dealing  with  this  would  seem  to  be  to  arrange  with 
the  coal  companies  for  training  of  anyone  on  the  reservation  who  would  wish 
to  do  so. 

The  question  remains  whether  the  Crow  or  Northern  Cheyenne  can  control 
the  impact  of  coal  development  upon  their  reservations.  One's  hopes  in  this 
regard  must  be  severely  chastened  by  the  observation  that  where  the  State  of 
Montana  is  helpless  before  the  combined  onslaught  of  the  Federal  Government 
and  th«  coal  companies,  it  is  hard  to  imagine  that  the  Crow  and  Northern 
Cheyenne  reservations  will  be  any  more  successful.  In  a  more  abstract  sense 
it  may  be  impossible  to  prepare  the  residents  of  any  region  for  the  social  im- 
pact of  going  from  a  rural  agrarian  economy  to  a  mining  industrial  economy 
overnight.  Certain  things  can  be  done,  however,  such  as,  locating  all  subdivisions 
off  the  reservation  and  away  from  water. 

CONTROL    OF    TRIBAL    RESOURCES 

Proposed  strategies  for  coal  development — pari  S 

Strategies  to  control  coal  development  may  be  broken  down  into  four  broad 
categories:  (1)  Information  gathering,  (2)  Land  use  regulations  and  siting 
f  3^  Enforcement,  and  (4)  The  taxing  power. 

The  first  category,  information  gathering,  is  already  well  underway  on  th 
Northern   Chevenne  and  Crow  Reservations.  The  Northern  Cheyenne' seem  to 
be  well  funded  with  funds  of  $325,000.00.  I  have  no  figures  as  to  what  the  fund- 
in?  for  the  Crow  coal  research  project  is. 

It  is  of  little  use  to  conduct  research  on  the  environmental  impact  unless  coal 
development  is  halted  until  after  an  inventory  of  the  reservation's  natural 
resources  has  been  conducted.  The  Northern  Cheyenne  seem  to  be  pursuing  a 
responsible  course  of  development  since  the  development  has  been  halted  until 
the  research  inventory  is  completed.  On  the  other  hand,  there  has  been  con- 
tinued development  on  the  Crow  Reservation  during  research  efforts. 
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The  ability  of  the  research  project  of  the  Northern  Cheyenne  has  been  af- 
firmatively demonstrated.  More  importantly,  is  the  fact  that  the  Tribe  has  fore- 
closed development  until  a  comprehensive  plan  can  be  formulated,  but  a  finding 
for  the  allottees  in  Hollowbreast  may  wipe  out  this  planning  scheme. 

Laud  use  planning  is  a  priority  concern  of  all  Indian  tribes  today.  The  prob- 
lems with  formulating  land  use  regulations  fall  into  roughly  three  categories: 
(1)  Policy,  (2)  The  leases,  (3)  Ihe  regulations.  The  issues  surrounding  '"rec- 
lamation have  been  discussed  in  Part  One.  The  possibility  that  the  tribes  may  wish 
to  locate  energy  generating  facilities  on  the  reservation  deserves  consideration 
here.  Montana  has  adopted  a  "utility  siting  act."  The  Crow  and  Northern  Chey- 
enne may  consider  employing  it  as  a  model.  If  the  tribes  desire  more  energy 
generating  facilities  to  be  located  upon  the  reservations  it  has  the  option  of 
relaxing  the  provisions  in  the  Montana  act,  conversely,  where  they  desire  to  dis- 
courage energy  generating  facilities  they  may  either  prohibit  them  outright,  or 
adopt  more  stringent  provisions  than  the  Montana  act.  There  are  two  things  any 
energy  siting  policy  must  take  into  account:  (1)  Emissions,  and  (2)  the  lo- 
cation of  high  tension  lines.  If  tail  stacks  are  used  the  emissions  will  be 
spread  out  over  a  larger  area  causing  a  more  gradual  degradation  to  a  large 
region.  If  short  stacks  with  best  available  technology  are  used  a  smaller  area  will 
be  sacrificed  but  the  larger  area's  agricultural  productivity  will  be  less  likely 
to  be  damaged.  Additionally,  any  energy  generating  facilities  located  on  the  res- 
ervation should  require  that  best  available  sulphur  dioxide  scrubbing  tech- 
nology be  employed.  The  Tribes  should  require  that  high  tension  lines  be  located 
away  from  all  centers  of  people  and  livestock.  These  lines  have  been  known  to 
cause  severe  adverse  health  effects  on  living  creatures  within  several  hundred 
yards.  It  should  be  noted,  that  the  Navajo  have  demanded  $60,000.00  per  mile 
for  easements  for  power  line  rights-of-way. 

The  land  use  regulations  which  the  Tribes  formulate  should  avoid  language 
such  as  "reclamation  to  the  maximum  extent  practicable".  Such  regulations  are 
not  specific  enough.  The  Tribes  should  reserve  the  power  of  final  approval  of  all 
mining  and  development  plans,  including  the  power  to  veto  development  which 
doesn't  meet  tribal  standards.  The  Tribes'  land  use  regulations  should  also 
include  a  regular  program  of  inspection  and  as  far  as  energy  generating  facili- 
ties are  concerned,  emissions  testing. 

The  Univesrity  of  Denver  Research  Institute  (DRI)  researchers  have  pro- 
posed a  series  of  programs  designed  to  make  boom-town  growth  more  manage- 
able. This  study  examines  such  traditional  police  power  tools  as  planning 
programs,  zoning,  building  permits,  subdivision  controls  and  pollution  standards. 
Plant  site  legislation  and  authority  to  locate  subdivisions  are  also  needed  and 
are  well  within  the  Tribes'  governmental  powers.  The  DRI  study  is  available 
from  DRI.  University  of  Denver,  Denver,  Colorado  80210. 

It  is  not  enough  to  simply  have  intelligent  regulations,  one  must  also  be  able 
to  enforce  them.  Regulations  are  more  easily  enforceable  the  more  specific  they 
are.  The  Tribes  are  in  a  unique  position  because  they  also  contract  energy 
companies.  In  one  respect  the  Tribes  are  able  to  recoup  through  regulation  what 
they  fail  to  achieve  through  negotiation.  However,  this  does  not  obviate  the  need 
to  make  the  leases  as  specific  as  possible,  especially  on  reclamation  issues  and 
emissions  control.  The  regulations  should  speak  to  results  and  the  contract 
should  speak  to  methods  of  achieving  those  results.  In  order  for  the  Tribes  to  en- 
force these  regulations  they  will  need  either  to  employ  independent  experts  or  to 
train  tribal  members  to  take  over  the  enforcement  responsibilities.  A  comb'na- 
tion  of  the  two  is  also  possible.  Any  enforcement  program  should  include  a  regu- 
lar inspection  and  emissions  testing  component.  The  company  should  be  piven 
a  brief  time  to  comply.  In  the  event  of  non-compliance  there  should  be  a  sum- 
mary proceeding  before  the  tribal  governing  body  with  the  authority  to  cease 
operations  in  the  event  it  finds  n<>:i-compliance. 

The  Crow  Tribe's  recent  decisions  to  assess  a  25  percent  business  license  fee 
on  coal  produced  on  their  reservation  or  from  the  Sarpy  Creek  mine  in  the  Crow 
ceded  strip  raises  new  possibilities  in  the  "lease  v.  negotiation."  Westmoreland 
Resources,  operator  of  the  mine  in  Sarpy  Creek,  already  pays  thirty  percent 
severence  tax  under  state  law.  There  is  no  doubt  that  the  Crow  tribe  is  trying 
to  wrest  control  away  from  the  state,  its  tax  is  five  percent  lower.  The  effect  of 
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this  tax  will  be  to  encourage  coal  companies  to  locate  their  mines  on  the  Crow 
Reservation.  If  the  decision  to  develop  has  previously  been  made,  then  there  are 
a  number  of  taxing  strategies  which  the  tribe  might  pursue:  (1)  A  severance 
tax  tied  to  the  wholesale  price  index — a  base  of  50  cents  per  ton  for  coal  pro- 
duced at  mine  mouth  rises  one  cent  for  each  three  cent  rise  in  the  wholesale 
price  today,  (2)  A  coal  conversion  privilege  tax — for  every  thousand  cubic  feet 
of  synthetic  natural  gas  produced  there  is  an  assessed  tax  of  ten  cents  or  simply 
two  and  one-half  percent  of  the  value  of  the  gas  per  sale,  (3)  Electric  generat- 
ing plants  can  be  charged  on  the  basis  of  25/100  mil  per  each  kilowatt,  (4)  Fer- 
tilizer or  plastics  plants  can  be  charged  two  and  one-half  percent  of  gross 
receipts.25 

Comments 

When  speaking  of  the  Crow  and  the  Northern  Cheyenne  it  must  be  noted  that 
while  the  reservations  are  located  adjacent  to  one  another,  the  Tribes  them- 
selves pursue  dissimilar  attitudes  toward  coal  development.  The  Northern  Chey- 
enne are  on  a  smaller  reservation  located  in  the  middle  of  the  proposed  energy 
generating  facilities  while  the  Crow  have  a  larger  reservation  somewhat  away 
from  the  impact  area.  The  Crow  are  already  actively  developing  their  coal  re- 
source whereas  the  Northern  Cheyenne  have  adopted  a  policy  of  research  before 
development. 

The  above  has  its  effect  on  how  the  Tribes  are  viewed  by  the  State  of  Montana, 
Federal  agencies,  coal  industry,  ranchers  and  assorted  environmentalists.  The 
State  of  Montana  has  adopted  an  export  only  philosophy  and  can  be  expected  to 
support  tribal  decisions  along  this  line.  The  Tribes  can  expect  serious  opposi- 
tion from  the  State  if  they  contemplate  entry  into  the  energy  generating  busi- 
ness. An  example  of  this  is  the  Colstrip  hearings  in  Colstrip,  Montana.  The 
Northern  Cheyenne  are  participating  in  opposition  to  the  additional  generating 
facilities.  The  Crow  have  decided  to  withhold  their  participation. 

Federal  agencies  (i.e.,  Bureau  of  Indian  Affairs,  and  Bureau  of  Land  Manage- 
ment) seem  to  have  adopted  a  strong  energy  development  posture.  The  Bureau 
of  Indian  Affairs  was  one  of  the  first  agencies  to  sell  out  the  Indians  in  the  coal 
controversy  and  should  not  be  counted  on  for  any  support  or  knowledge.  The 
Bureau  of  Land  Management  is  strongly  energy  oriented  and  should  not  be 
counted  on  for  any  support,  as  well.  On  the  other  hand,  the  United  States 
Geological  Survey  has  conducted  some  mapping  of  the  geologic  resources  in  the 
area  and  might  be  a  good  information  resource. 

As  long  as  the  coal  industry  is  allowed  to  mine  the  coal,  it  is  probably  amen- 
able to  renegotiating  contracts.  However,  if  the  Tribes  pursue  a  moratorium  on 
mining  then  they  must  expect  legal  battles. 

Ranchers  and  environmentalists  on  the  one  hand  are  opposed  to  any  mining 
of  the  coal  resource  as  a  principle.  This  would  put  them  in  basic  opposition  to 
any  tribal  stance  in  favor  of  natural  resource  development.  In  Montana, 
rauohers  have  an  extremely  powerful  voice  in  the  state  house. 

In  the  current  situation,  the  Northern  Cheyenne  assume  a  most  vulnerable 
position.  The  decision  in  the  Hollowbreast  case  may  obviate  all  discussions  as  to 
tribal  strategy  to  develop  coal  resources  if  the  Supreme  Court  comes  down  in 
favor  of  the  allottees.  It  would  make  it  virtually  impossible  for  the  Tribe  to 
exert  any  meaningful  control  over  the  coal  industry. 

GOVERNMENTAL    POWERS    OF    INDIAN    TRIBES 

Substantial  authority  exists  in  case  law  for  the  proposition  that  Indian  tribes 
possess  the  power  to  assert  governmental  authority  within  the  exterior  bound- 
aries of  their  reservations.26  The  variable  lies  in  the  fact  that  federal  courts,  in- 

25  For  more  technical  papers  on  reclamation,  social  impacts,  environmental  impacts  and 
related  subjects  dealing  with  coal  development  in  the  Northern  Great  Plains,  a  copv  of  the 
proceedings  of  the  Fort  Union  Coal  Field  Symposium  held  in  Billings,  Montana  in  April 
197o,  may  be  obtained  from  the  Coal  Symposium,  Bookstore,  Eastern  Montana  College 
Billings,  Montana  59101.  Price :  $8.75. 

26  See  :  Worcester  v.  Georgia,  31  U.S.  (G  Pet.)  515.  557  (1832).  Iron  Crow  v.  Onlala  Siou^ 
Tribe,  231  F.2d  89.  94  (8th  Cir.  1956).  United  States  v.  Masurie,  419  U.S.  544  (1975),  The 
Confederated  Salish  and  Kootenai  Tribes  of  the  Flathead  Reservation  v.  John  C.  Moe,  44 
LW  4536. 
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■Ming  the  Supreme  Court,  tend  to  bandy  about  the  extent  of  that  governmental 
authority.  The  frightening  consideration  is  the  possibility  that  an  act  of  Con- 
gress can  at  any  time  modify  or  even  eliminate  the  weaponry  housed  in  case 
law  for  tribal  governmental  power.  The  "Termination  Era"  of  the  1950's  is  a 
prime  example  of  how  lethal  the  legislative  process  can  be  for  Indian  people 
when  Congress  is  of  the  mood  to  legislate  them  away. 

The  coal  development  issues  confronting  the  Crow  and  Northern  Cheyenne 
Tribes  serve  as  a  definite  illustration  of  just  how  crucial  it  is  that  Congress 
take  affirmative  steps  to  protect  the  governmental  authority  of  Indian  tribes  with- 
in the  exterior  boundaries  of  their  reservation.  Furthermore,  as  exemplified  by 
the  coal  issue  addressed  in  this  report,  the  non-Indian  encroachment  into  lands 
and  lives  of  Indian  people  make  it  imperative  that  Congress  legislatively  extend 
tribal  governmental  authority  to  include  jurisdiction  over  non-Indians  and 
patent  fee  lands  within  the  exterior  boundaries  of  Indian  reservations. 

Empirically,  the  federal  courts  have  constructed  a  noticeable  pathway  to  that 
end.  It  is.  therefore,  the  fiduciary  responsibility  of  Congress  to  make  permanent 
the  vital  artery  to  full  governmental  authority  for  Indian  tribes. 

It  should  be  noted  that  the  scope  of  the  governmental  authority  must  be  viewed 
onward  from  the  source  of  that  power.  Tribal  power  is  not  derived  from  a  spe- 
cific allocation  of  governmental  authority  extended  to  tribes  by  the  United  States. 
The  traditional  concept  of  "sovereignty  of  independent  nations"  provides  the 
Basis  of  snid  power.  In  his  "Handbook  of  Federal  Indian  Law,"  Felix  S.  Cohen 
described  the  governmental  power  of  Indian  tribes  as  follows  : 

"The  whole  course  of  judicial  decision  on  the  nature  of  Indian  tribal  powers 
is  marked  by  adherence  to  three  fundamental  principles:  (1)  An  Indian  tribe 
possesses,  in  the  first  instance,  all  the  powers  of  any  sovereign  state.  (2)  Con- 
quest renders  the  tribe  subject  to  the  legislative  powers  of  the  United  States 
and,  in  substance,  terminates  the  external  powers  of  sovereignty  of  the  tribe, 
e.g.,  its  power  to  enter  into  treaties  with  foreign  nations,  but  does  not  by  itself 
affect  the  internal  sovereignty  of  the  tribe,  i.e.,  its  power  of  local  self-government. 
(3)  These  powers  are  subject  to  qualifications  by  treaties  and  by  express  legisla- 
tion of  Congress,  but,  save  as  thus  expressly  qualified,  full  powers  of  internal 
sovereignty  are  vested  in  the  Indian  tribes  and  their  duly  constituted  organs  of 
government,  (p.   123) 

Essentially,  Cohen  stated  that  Indian  tribes  possess  "left  over"  powers  of 
sovereignty.  If  tribes  are  to  be  viewed  as  quasi-sovereign  units  of  government 
then  they  are  certain  to  be  vested  with  the  basic  inherent  powers  appertinent  to  a 
sovereign  state.  Powers  necessary  for  the  attainment  of  that  which  is  in  the 
best  interest  and  welfare  of  the  governed  are  inherent.  Governmental  authority 
exists  for  the  benefit  of  the  governed. 

These  inherent  powers  are  the  police  power  of  the  governing  entity,  its  power 
to  tax  and  its  power  to  judicially  enforce  its  rules  and  regulations.  For  Indian 
tribes  the  problem  lies  not  in  a  denial  to  recognize  these  powers  by  the  United 
States  but  in  the  historical  indifference  by  the  United  States  to  make  genuine 
efforts  in  assisting  tribes  to  develop  and  refine  these  powers. 

As  a  consequence  to  the  above,  we  have  in  the  year  1976  an  era  of  a  world 
energy  crisis,  a  situation  wherein  the  Crow  and  the  Northern  Cheyenne  must 
fumble  and  react  to  tremendous  external  pressures.  The  frenzy  of  the  times  is  not 
an  appropriate  environment  in  which  to  design  governmental  capacity.  Unfor- 
tunately, such  may  be  the  case  at  Crow  and  Northern  Cheyenne  in  terms  of 
long  range  effects. 

As  a  practical  matter,  it  appears  that  the  police  powers  of  the  two  tribes  are 
being  newly  asserted  on  a  comprehensive  level.  The  keys  to  effective  police  power 
are  the  design  and  promulgation  of  the  laws  for  the  health,  safety,  and  welfare 
of  the  people.  Both  tribes  appear  to  be  just  now  inserting  these  keys  to  unlock 
the  door  to  proper  governmental  authority. 

It  seems  that  neither  tribe  has  developed  taxing  schemes  which  demonstrate 
fully  the  tribal  power  to  tax.  Sovereign  governments  possess  the  power  to  raise 
revenue  to  defray  the  financial  obligations  for  their  governmental  functions. 
Iron  Crow  established  the  proposition  that  Indian  tribes  possess  the  power  to 
ttax  as  a  corollary  to  governmental  function. 
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Both  tribes  suffer  from  a  governmental  defect  which  is  characteristic  of  most 
Indian  tribes.  The  administration  of  their  judicial  power  is  relatively  weak. 
Much  has  to  be  done  to  prepare  these  tribal  courts  for  the  complex  land  use 
planning  regulations  anticipated  and  the  intricacies  of  effective  coal  and  other 
resource  taxing  schemes. 

Thus,  the  governmental  capacity  of  the  Crow  and  Northern  Cheyenne  to 
deal  effectively  with  their  coal  resources  is  a  questionable  issue.  The  burden  of 
fault  here  must  be  shouldered  by  the  federal  government.  The  two  tribes  must 
be  commended  for  their  efforts  to  combat  the  vicious  appetite  of  the  coal  industry. 

CONCLUSION 

On  May  10,  1976  the  Department  of  the  Interior  issued  regulations  to  allow 
strip-mining  of  vast  federal  coal  reserves  in  the  Western  states.  "We  need  to 
double  our  coal  production  by  1985,"  remarked  Interior  Secretary  Thomas 
Kleppe,  noting  that  the  United  States  is  "at  the  mercy  of  foreign  (oil  and  gas) 
producers  who  could  implement  another  embargo  at  any  time." 

The  Secretary  noted  that  the  federal  coal  will  be  mined  "in  an  environmentally 
sound  manner  by  minimizing  pollution  and  restoring  land  to  its  approximate 
original  contours  and  vegetation."  The  demonstration  of  such  a  feat  will  be  none 
short  of  miraculous. 

An  unsuccessful  fight  in  Congress  for  a  federal  strip-mine  bill  was  led  by 
Representative  John  Melcher  (Dem.-Mont.)  who  said  the  regulations  will  have  "a 
devastating  effect  on  Western  states."  Melcher  said  the  regulations  do  not  ade- 
quately protect  the  underground  water  supply.  He  stated,  "Water  is  the  life- 
blood  of  the  Western  states.  These  regulations  could  leave  us  dry.  They  could 
leave  us  naked." 

Secretary  Kleppe  stated  that  he  hopes  to  increase  the  production  of  federal 
coal  (presently  32  million  tons  annually)  to  305  million  tons  per  year  by  1985. 
Thus,  he  lilted  a  five  year  moratorium  on  federal  coal  leasing. 

The  Crow  and  the  Northern  Cheyenne  stand  in  the  wake  of  a  strip-mining 
fever.  Their  governmental  capacity  to  cope  with  the  coal  industry  is  tenuous. 
If  self-determination  for  Indian  tribes  as  expressed  by  Congress  holds  any  sub- 
stance at  all  then  immediate  steps  must  be  taken  to  clarify  and  protect  by 
legislation  the  governmental  authority  of  the  Crow  and  Northern  Cheyenne  and 
all  Indian  tribes.  Without  a  succinct  delineation  of  governmental  authority  the 
ability  for  tribes  to  construct  and  expand  governmental  capacity  is  needed.  Hope- 
fully the  time  has  not  passed  for  the  Crow  and  Northern  Cheyenne  people. 
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Appendixes  A-E 

APPENDIX    A. — MAP    OF    THE    OEOW    BESEBVATION 
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APPENDIX    B.— THE    CROW    INDIANS 

A  brief  outline  of  the  history  and  general  information  prepared  by  Mr.  Jo 
Medicine  Crow,  a  member  of  the  Crow  Tribe. 

Early  history 

Most  of  the  northwest  plains  Indians  originally  came  from  northeastern  Nortl 
America  They  were  forced  out  of  their  forest  and  woodland  habitat  by  mor 
numerous  and  powerful  tribes,  perhaps  the  Mohawk  and  Iroquois  The  ancestor! 
of  the  Crow  Indians  came  from  a  "land  of  many  lakes",  probably  m  the  head 
waters  of  the  Mississippi  or  further  north  in  the  Winnepa  Lake  region  The: 
eventually  settled  along  the  Missouri  River  in  what  are  now  the  states  of  Isortl 
and  South  Dakota.  These  people  lived  in  semi-permanent  villages  of  lodges  cov 
ered  with  earth.  They  became  known  as  the  "people  who  lived  in  earthen  lodges. 

Nearly  400  years  ago  these  people  divided  into  two  factions.  One  grou] 
eventually  claimed  most  of  what  is  now  eastern  Montana  and  northern  Wyoming 
as  their  homeland.  At  the  time  of  the  breakup,  this  group  numbered  about  500 
Its  population  reached  about  8,000  before  the  smallpox  epidemic  of  the  middli 
1800's.  At  that  time  the  ABSAROKEE  or  Crow  Tribe  traveled  in  two  or  thre< 
groups  or  bands. 

.  In  the  Hidatsa  language,  this  group  was  called  ABSAROKEE  which  literally 
means  "Children  of  the  large-beaked  bird",  (ABSA  meaning  "large-beaked  bird' 
and  ROOKEE  meaning  "children"  or  offspring).  Other  Indian  tribes  called  thes< 
people  the  "Sharp  people"  meaning  that  they  were  as  crafty  and  alert  as  the  bin 
ABSA  (probably  the  raven)  for  which  they  were  named.  In  referring  to  then 
in  the  hand  sign  language  they  would  simulate  the  flapping  of  bird's  wings  ii 
flight.  The  early  white  men  interpreted  this  sign  to  mean  the  bird  "crow"  an( 
thus  called  the  tribe  the  "Crow  Indians". 

Recent  history 

Prior  to  the  Lewis  and  Clark  expedition  through  the  Crow  Country  in  1804- 
1806,  very  few  white  men  had  ever  seen  the  Absarokee  or  Crow  Indians.  In  1743 
the  Verendryes  Brothers  ventured  out  of  their  Canadian  frontier  and  visited  th< 
Crow  country  naming  the  inhabitants  the  "handsome  men"  (beaux  hommes) 
following  the  Lewis  and  Clark  expedition,  various  fur  companies  and  theii 
trappers  moved  into  the  Crow  Country.  Trading  posts  were  built  at  the  junctior 
of  Yellowstone  and  Big  Horn  Rivers  (Fort  Liza)  in  1807,  Fort  Cass  further  uj 
the  Big  Horn  River  and  others. 

By  1864,  the  Bozeman  Trail,  a  well  traveled  emigrant  trail  was  blazed  righi 
through  the  Crow  Country.  Shortly  thereafter  three  military  posts  (Fort  Reno 
Fort  Phil  Kearny,  and  Fort  C.  F.  Smith)  were  constructed  along  this  trail  t< 
protect  the  emigrants  on  their  way  to  the  gold  mines  of  western  Montana.  Th< 
Sioux  Indians  who  were  forced  out  of  their  Black  Hills  Country  came  to  thit 
area  to  continue  their  resistance  against  the  white  invasion  and  forced  the  Gov 
ernment  to  abandon  these  forts.  Fort  C.  F.  Smith  was  considered  the  most  dan 
gerous  frontier  outpost.  It  was  abandoned  by  the  army  less  than  two  years  afte: 
it  was  established. 

Relations  with  the  United  States 

In  1825  the  Crow  Tribe  and  the  United  States  signed  a  treaty  of  friendshir 
In  1851  the  so-called  Fort  Laramie  Treaty  established  the  boundaries  of  th 
"Indian  Country"  for  several  tribes,  including  an  area  of  38,531,147  acres  desig 
nated  for  the  Crow  Indians.  This  was  followed  by  another  Fort  Laramie  Treat; 
in  1868  which  reduced  the  Crow  Country  to  8,000,409.20  acres. 

An  Act  of  Congress  in  1882  resulted  in  further  reduction  of  the  land  and, 
compensation,  the  Government  was  to  build  houses  for  the  Crows  and  to  bu 
livestock  for  them.  By  this  time  the  Tribe  land  had  been  settled  within  the  bounc 
aries  of  the  reservation  for  about  10  years.  In  1890  more  land  was  ceded  to  th 
Government  for  which  they  received  $946,000.00.  In  1905  the  last  large  land  ces 
sion  was  made  leaving  about  2%  million  acres  of  land  for  the  Tribe. 

The  Crow  Indians  always  felt  the  Government  failed  to  give  adequate  cons 
pensation  for  the  land  it  acquired.  The  estimated  value  received  was  less  tha 
five  cents  per  acre.  In  1904,  the  Crow  Tribe  first  initiated  legal  proceedings  (suin 
the  Government)  for  just  compensation  for  lands  taken.  In  1962  the  Court  c 
Indian  Claims  finally  awarded  $10,242,984.70  to  the  Crow  Indians. 
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Since  1905  further  attempts  were  made  to  reduce  the  Crow  Reservation.  Sen- 
ator Dixon  in  1910,  Senator  Meyers  in  1915,  and  Senator  Walsh  in  1919,  all 
sponsored  legislation  in  the  national  Congress  to  open  the  balance  of  the  Crow 
Reservation  for  settlement  by  the  public  but  all  attempts  failed.  An  Act  of 
Congress  passed  on  June  4,  1920,  sponsored  by  the  Tribe  itself,  divided  the  re- 
mainder of  the  reservation  into  tracts  which  were  allotted  to  every  enrolled 
member  of  the  Tribe.  The  rough  mountain  areas  were  withheld  from  such  allot- 
ment and  remain  in  tribal  ownership.  The  titles  to  these  lands  are  held  in  trust 
by  the  Federal  Government  and  allottees  may  not  dispose  of  their  lands  without 
the  consent  and  approval  of  the  Government. 
Pattern  of  Absarokce  culture — Past,  transitional,  anl  present 

The  Absarokee  Tribe  evolved  through  several  stages  of  cultural  development. 
The  early  ancestors  who  lived  in  the  eastern  forests  practicel  agriculture  and 
achieved  a  fairly  high  level  of  civilization.  As  they  were  pushed  and  forced  west- 
ward into  the  wilderness,  they  gradually  became  more  and  more  dependent  on 
the  hunt.  By  the  time  of  their  settlement  in  the  west,  their  agricultural  pursuits 
were  limited  to  the  planting  of  corn  and  squash. 

Soon  after  their  separation  from  the  main  Tribe,  the  Absarokee  abandoned 
agricultural  ways  and  became  a  nomadic  people.  They  were  always  on  the  move 
after  game  and  in  constant  warfare  with  other  tribes  of  the  plains  and  moun- 
tains. This  manner  of  living  came  to  an  end  in  1878  when  reservation  life  began. 

Social  organization 

The  family  was  the  primary  unit  of  social  organization  and  what  may  be  re- 
garded as  a  secondary  unit  was  the  clan.  A  clan  is  composed  of  distantly  related 
.  families  with  membership  determined  through  the  mother. 

Manner  of  dress 

The  Crow  Indians,  prior  to  contact  with  white  men,  wore  clothes  of  tanned 

*deer,  elk,  antelope,  and  buffalo  skins  both  for  everyday  and  dress  wear.  Dress 

clothes,  worn  in  dances  and  ceremonials,  were  decorated  with  various  ornaments 

of  feathers,  seeds,  skins  of  small  animals,  and  shells.  Brightly  dyed  porcupine 

,  quills  were  embroidered  into  the  buckskin  clothes. 

During  the  hot  summer  weather  men  generally  wore  only  breechcloths  and 
j  moccasins  while  women  and  girls  wore  full  dresses  at  all  times.  The  exposure  of 
j  any  part  of  the  body,  excepting  hands  and  face,  was  considered  indecent. 

Today  the  Crow  Indians  wear  old  style  costumes  only  at  dances  and  ceremo- 
^nials  and  special  appearances  for  the  general  public.  For  everyday  clothes,  they 
'wear  typical  non-Indian  clothes.  Very  few  old  men  wear  moccasins  and  long 
braids.  Most  of  the  older  women  still  wear  their  hair  in  long  braids,  wear  moc- 
casins, and  use  shawls  or  blankets   (Pendleton)   and  bright  mufflers  on  their 
heads.  The  school  girls  never  wear  "Indian"  clothes,  except  on  special  occasions. 

Camp  activities — recreation,  sports,  socials 

During  periods  of  respite  from  the  demands  of  hunt  and  warfare,  the  old  time 
'Absarokee  camp  was  full  of  festivities  such  as  dances,  ceremonials,  feasts,  games 
for  all  ages,  and  athletic  sports  and  events  for  all.  The  rigors  of  nomadic  life 
made  these  people  naturally  athletic  and  they  enjoyed  sports  and  games.  The 
boys,  however,  were  subjected  to  vigorous  training  in  running,  swimming,  wres- 
tling, archery,  tracking,  hunting,  riding,  and  other  skills.  The  girls  received  train- 
ing in  "home  economics". 

The  Crow  children,  of  course,  now  attend  the  public  schools  for  their  training 
and  education  with  their  tuition  paid  to  the  school  districts  by  the  Federal  Gov- 
ernment in  accordance  with  old  treaty  stipulations.  There  are  three  public  high 
schools  which  Crow  children  attend,  at  Hardin,  Lodge  Grass,  and  Edgar,  Mon- 
tana. The  Indian  boys  are  generally  good  athletes  and  take  active  parts  in  the 
athletic  programs  of  these  schools. 

[• Population  trends 

The  small  pox  scourges  of  mid  1800's  decimated  the  population  from  nearly 
|8,000  to  less  than  2.000  by  1870.  The  sudden  change  from  their  accustomed  life 
'In  the  open  to  sedentary  life  on  the  reservation  proved  unhealthy.  Tuberculosis 
and  other  modern  and  foreign  diseases  for  which  they  had  little  natural  resist- 


186 

a  nee  kept  the  population  static.  Only  in  the  last  30  years  has  the  population  in- 
creased. The  population  has  steadily  increased  from  2,828  in  1938  to  2,424  in  1943 
to  3.235  in  1953  to  5,127  in  December,  1968. 

The  many  and  frequent  instances  of  Indian  women  marrying  trappers,  traders, 
and  settlers  in  the  early  years,  reduced  the  full  blood  strain  of  the  Tribe  to  about 
25  percent  of  the  population  by  the  time  of  the  first  World  War.  In  recent  years 
the  number  of  "full  bloods''  has  increased. 

Language 

Indian  languages,  like  all  other  languages  of  the  world,  have  been  studied 
and  classified  into  various  types  of  linquistic  stocks.  The  Absarokee  language 
has  been  classified  as  a  member  of  the  Siouan  stock.  It  is  comparable  in  style 
and  form  to  the  language  of  the  Sioux  and  Hidatsa  but  very  different  to  the 
language  of  the  Flathead  and  Shoehone,  each  representing  a  different  linguistic 
stock. 

In  the  old  days,  the  tribes  of  the  northwest  plains,  while  speaking  different 
languages  and  dialects,  were  able  to  communicate  with  one  another  through  the 
use  of  a  common  style  of  hand  signs.  Contrary  to  general  opinion,  not  all  Indian 
tribes  were  able  to  use  this  method  of  communication. 

Many  Indian  languages  have  been  studied  and  recorded  but  no  exhaustive  study 
of  the  Crow  language  has  been  made.  Dr.  Robert  H.  Lowie,  formerly  of  the 
University  of  California,  made  a  limited  study  in  1912  and  has  published  a  brief 
pamphlet  on  this  language.  The  Wycliffe  Institute  of  Bible  Translation  is  now 
making  a  complete  study  of  the  language.  The  purpose  is  to  translate  the  Bible 
into  a  written  Crow  language. 

Physical  appearance 

The  old  time  plains  Indians  always  on  the  hunt  and  warpath,  first  on  foot  and 
later  on  horseback,  were  athletic  in  build,  generally  lean  and  tall.  The  Crow 
Indian  Li  of  this  type  and  was  distinguished  from  other  tribes  by  the  style  of  his 
hair  dressing.  He  wore  long  braids  and  high  pompadours. 

In  1825,  a  scholarly  white  man  measured  many  Crow  men  and  found  the  aver- 
age height  to  be  around  six  feet.  The  women  were  quite  short  and  stockily  built. 
The  present  Crows  appear  to  be  heavier  built,  but  still  talL 

APPENDIX  C CONSTITUTION  AND  BYLAWS  OF  THE  CROW  TRIBAL  COUNCIL 

Preamble 

The  Crow  Tribe  of  Indians,  in  an  effort  to  enforce  the  respect  of  their  basic- 
human,  constitutional  and  treaty  rights,  do  hereby  reestablish  the  Crow  Triba 
oil  to  represent,  act  and  speak  for  the  Crow  Tribe  in  any  and  all  triba 
matters,  and  to  promote  the  general  welfare  of  the  Crow  Tribe,  do  adopt  th< 
following  constitution  and  bylaws  for  the  conduct  of  Crow  Tribal  matters  ii> 
conjunction  with  the  lawful  right  of  the  Bureau  of  Indian  Affairs  to  conduct 
same. 

Article  I 

The  Crow  Tribal  Council  shall  be  composed  of  the  entire  membership  of  th« 
Crow  Tribe. 

Article  II 

The  council  shall  elect  every  two  (2)  years  in  conformity  to  its  rules  of  pro 
cedure.  a  Chairman,  Vice-Chairman,  Secretary  and  Vice-Secretary.  The  Chairman 
shall  have  no  vote  unless  there  be  a  vote  before  the  council.  The  election  foi 
these  officers  shall  be  held  the  second  Saturday  of  May  every  other  year  aftei 
May  12.  then  the  first  election  shall  be  held  under  this  constitutional  change 
Officials  are  to  assume  their  duties  July  1,  after  election. 

Article  III 

Any  duly  enrolled  member  of  the  Crow  Tribe,  except  as  herein  provided,  shal 
be  entitled  to  engage  in  the  deliberations  and  voting  of  the  council,  provided  th( 
females  are  18  years  old  and  the  males  21  years. 

Article  IV 

All  nominations  for  officers  of  the  council  and  any  other  tribal  matter  befon 
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the  council  shall  ho  by  voire,  standing,  hand  raising  or  secret  ballot,  as  the  council 
shall  elect  at  each  of  its  meetings. 

Article  V 

The  Crow  Tribe,  through  its  tribal  council,  reserves  unto  itself  the  right  to 
remove  for  cause  any  officer  of  the  council,  for  misconduct  or  negligence  or  non- 
diligence  in  connection  with  the  prosecution  of  the  rights  of  the  Crow  Tribe  in 
its  relations  with  the  Bureau  of  Indian  Affairs  or  the  local  employees. 

Article  VI 

The  Powers,  Duties,  and  Functions  of  the  Council : 

1.  The  council  shall  establish  its  own  rules  of  procedure. 

2.  Meetings.  There  shall  be  regular  tribal  council  meetings  held  each  year  on 
the  second  Saturday  of  January,  the  second  Saturday  of  April,  the  second  Satur- 
day of  July,  and  the  second  Saturday  of  October,  and  as  many  additional  meet- 
ings shall  be  held  as  tribal  business  may  require.  All  meetings  shall  be  called 
by  the  Chairman  and  the  Committee. 

3.  Notice  of  meetings  and  agendas.  It  shall  be  the  duty  of  the  Secretary,  or  in 
his  absence,  the  Vice-Secretary  of  the  Crow  Tribal  Council  to  give  notice  of  all 
tribal  council  meetings  of  the  Crow  Tribe  in  writing  for  a  period  of  at  least  seven 
days  prior  to  each  meeting  date.  Notices  shall  be  posted  at  one  public  place  in 
each  district  of  the  reservation,  and  at  the  Agency  Headquarters,  and,  where 
possible,  in  the  local  newspapers  and  by  radio  broadcast  Notices  in  addition  to 
the  date,  time  and  place  of  the  meeting,  shall  list  in  numerical  order  the  business 
to  come  before  the  tribal  council  meeting.  No  business  shall  be  transacted  at  the 
meeting  unless  it  has  been  included  in  the  public  notice.  Copies  of  proposed  resol- 
utions or  other  business  to  be  considered  shall  be  furnished  to  the  elected  dis- 
trict representatives  by  the  Tribal  Secretary  seven  (7)  days  prior  to  meeting 
dates. 

4.  Items  of  business.  Agenda  of  the  tribal  council  meeting  shall  include  all 
items  required  by  the  (1)  Tribal  Chairman  and  committee,  (2)  Superintendent 
of  the  Crow  Agency,  and  (3)  any  petition  duly  signed  by  100  qualified  voters. 
All  requests  to  the  Chairman  and  committee  for  a  general  council  meeting  shall 
be  in  writing  and  shall  clearly  state  the  nature  of  the  business  to  be  presented 
before  the  general  council. 

5.  If  the  Commissioner  of  Indian  Affairs  desires  to  present  any  matter  to  the 
council  for  its  action,  such  request  shall  be  presented  in  writing  to  the  Chairman 
or  the  committee,  who  shall  as  herein  provided,  advertise  such  request  as  pro- 
vided, and  set  the  date  for  the  council  sessions. 

G.  Except  where  otherwise  specified  in  this  constitution  and  bylaws,  decisions 
of  the  council  shall  be  by  a  simple  majority  of  the  vote  cast. 

7.  The  council  shall  perform  the  duties  assigned  to  it  under  this  constitu- 
tion and  bylaws  and  shall  hvae  such  powers  in  addition  to  those  expressly  con- 
ferred on  it  thereunder  as  may  be  necessary  to  achieve  its  effective  operation 
and  to  realize  its  objective. 

8.  All  matters  presented  and  coming  before  the  Crow  Tribal  Council  to  be  voted 
upon  by  the  members  of  the  Crow  Tribe  shall  be  decided  and  determined  by  a 
simple  majority  vote. 

9.  There  shall  be  a  committee  composed  of  two  (2)  members  from  each  of  the 
Six  Districts  of  the  Crow  Reservation  and  two  (2)  members  from  off-the-reserva- 
tion  Indians  elected  for  a  term  of  two  (2)  years,  in  accordance  with  the  tribal 
council's  rules  of  procedure,  to  act  as  an  executive  committee  to  work  with  the 
officers  under  the  general  direction  of  the  council.  The  first  election  of  these  com- 
mittee members  shall  be  held  within  30  days  from  and  after  adoption  of  this 
constitutional  amendment,  and  all  subsequent  elections  to  be  held  the  second 
Saturday  of  the  month  of  May  at  2-year  intervals  on  alternate  years  from  the 
tribal  officials  election.  Each  district  shall  select  its  own  election  judges  from 
within  said  district  whose  expenses  shall  be  paid  from  tribal  funds.  The  results 
of  such  elections  shall  be  final  and  conclusive. 

10.  The  Crow  Tribe,  through  the  Crow  Tribal  Council,  shall  have  the  power  to 
levy,  assess  and  collect  taxes  and  license  fees  upon  non-members  of  the  Crow 
Tribe  doing  business  within  the  boundaries  of  the  Crow  Indian  Reservation, 
subject  to  review  by  the  Secretary  of  the  Interior. 
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Article   VII 

Status  and  Functions  of  the  Council : 

1.  The  Crow  Tribal  Council  is  the  voice  of  the  Crow  Tribe. 

2.  The  Crow  Tribal  Council  is  the  medium,  the  body,  the  tribal  organization 
through  which  the  Crow  Tribe  speaks  to  the  government  and  the  general  public. 

3.  The  Council,  representing  the  entire  Crow  Tribe,  shall  voice  the  opinions, 
wishes,  sentiment,  hopes  and  decisions  in  any  and  all  tribal  matters  for  the  Crow 
people  to  the  Congress  and  the  Interior  Department,  by  resolutions  and  through 
tribally  elected  delegates  who  shall,  under  instructions  of  the  council,  proceed  to 
Washington  or  elsewhere  to  present  in  person  such  decisions  and  their  own  argu- 
ments and  appeals  in  support  thereof  as  the  council  shall  direct  by  majority  vote. 

4.  Subject  to  existing  federal  law  which  endows  the  Congress  with  plenary 
powers  over  the  Indians  in  their  tribal  state,  and  which  in  turn  passes  such 
authorities  down  the  line  to  the  Secretary  of  Interior  and  the  Commissioner  of 
Indian  Affairs,  who  by  regulations  based  upon  acts  of  the  Congress,  control  the 
management  of  Indian  Affairs  subject  to  constitutional  limitations.  The  Crow 
Tribal  Council,  without  legal  status  as  such,  but  being  the  mouthpiece  and  the 
voice  of  the  Crow  people,  will  from  time  to  time  call  to  the  attention  of  the  Con- 
gress its  views  and  wishes  with  respect  to  the  administration  of  its  rights, 
property  and  affairs  by  the  Bureau  of  Indian  Affairs. 

5.  Because  of  existing  law  governing  Indian  administration  by  the  Congress 
herein  pointed  out  the  Crow  Council  admits  its  limited  authority  in  the  adminis- 
tration of  its  own  tribal  matters,  but  also,  understanding  the  constitutional  limita- 
tions of  the  government  in  this  same  field,  the  Crow  Tribal  Council  will  sponsor 
all  legislation  with  state,  federal  and  local  governments  on  behalf  of  the  Crow 
Tribe,  and  will  through  tribal  council  resolutions  and  elected  delegates  and  repre- 
sentatives, consult  with  and  otherwise  deal  with  representatives  of  the  depart- 
ment of  the  government  of  the  United  States  on  all  matters  affecting  the  interests 
of  the  Crow  Tribe. 

6.  The  Crow  Tribal  Council,  which  encompasses  the  entire  membership  of  the 
Crow  Tribe,  so  far  as  the  Crow  people  are  concerned,  shall  be  supreme  in  deter- 
mining by  a  majority  vote  of  those  attending,  any  course  of  action  taken  which 
is  designed  to  protect  Crow  tribal  interests. 

7.  The  American  system  of  "majority  rule"  used  in  the  Congress  of  the  United 
States  shall  prevail  in  the  decisions  of  the  Crow  Tribal  Council  in  regularly  called 
and  duly  assembled  conventions,  and  its  majority  decisions  shall  be  conclusive  and 
binding  over  the  losing  minority. 

8.  The  Bureau  of  Indian  Affairs,  being  a  part  of  the  United  States  Government, 
shall  in  no  way  interfere  directly  or  indirectly  through  its  field  representatives  or 
agents  with  the  deliberations  or  decisions  of  the  Crow  Tribal  Council.  The 
council,  existing  under  the  legal  handicaps  herein  pointed  out.  belongs  to  the 
Crow  Tribe  only,  and  not  the  government,  and  as  such  will  make  its  decisions 
without  Indian  Bureau  interference  or  advice,  inasmuch  as  the  Indian  Bureau, 
under  the  broad  powers  in  Indian  administration  conferred  upon  the  Congress  and 
the  Indian  department  by  both  the  Congress  and  the  courts,  can  and  does  nullify 
Indian  tribal  council  actions  the  country  over  when  same  takes  issue  with  its 
own  views.  However,  the  Crow  Tribal  Council,  regardless  of  same,  hereby 
reserved  unto  itself  the  right  to  initiate  moves  looking  to  the  protection  of  the 
Crow  tribal  rights  and  interests  under  their  treaties  and  under  the  American 
Constitution  guaranteeing  all  basic  human  rights  to  all  who  live  under  the  Ameri- 
can flag,  and  to  the  equal  protection  of  the  laws  of  our  country. 

9.  The  Crow  Tribal  Council  in  a  duly  called  session  will  decide  the  manner  of 
voting,  whether  by  districts  or  in  the  council  itself  or  whether  by  secret  ballots 
in  the  districts  or  in  the  council,  and  on  this  issue  the  local  Indian  Bureau  repre- 
sentatives will  have  no  voice  whatsoever — the  council  reserves  this  right  unto 
itself. 

10.  Every  member  of  the  Crow  Tribe,  outside  of  the  exception  herein  provided 
for,  shall  have  equal  opportunities  to  discuss  any  and  every  question  of  tribal 
concern  before  the  council,  and  to  participate,  without  interference,  in  all  votes 
taken  upon  any  such  questions. 

Article  VIII 

Section  I. — This  Constitution  and  Bylaws  shall  be  amended  by  a  majority  vote 
of  the  qualified  voters  of  the  Crow  Tribe  voting  at  an  election  called  for  that 
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purpose  by  the  tribal  council,  provided  that  no  amendment  shall  become  effective 
until  it  shall  have  been  approved  by  the  Commissioner  of  Indian  Affairs  or  his 
authorized  representative. 

Section  II. — All  eligible  tribal  members  may  vote  at  such  duly  called  elections. 
The  enactment  of  rules  and  procedure  for  conducting  such  an  election  shall  be 
the  responsibility  of  the  tribal  council.  The  tribal  council  shall  enact  an  election 
ordinance.  And,  be  it  further 

Resolved,  That  the  above  listed  changes  are  those  which  the  tribal  council 
wishes  to  make  in  the  present  Crow  Tribal  Constitution  and  shall  do  so  regard- 
less of  any  or  all  other  resolutions  or  provisions,  and  if  other  resolutions  or 
constitutional  changes  are  in  conflict  with  the  above  state  rules,  they  shall  be 
henceforth  repealed,  rescinded  and  expunged  from  the  records. 

Amendment  to  Constitution  and  bylaws  of  the  Crow  tribal  council 

The  Constitution  and  Bylaws  of  the  Crow  Tribal  Council  shall  be  amended 
by  adding  Article  IX,  which  shall  read  as  follows : 

Article  IX 

Section  1. — The  Crow  Tribe  through  the  Crow  Tribal  Council  shall  have  power 
to  establish,  own,  operate,  maintain  and  engage  in  any  business  or  business 
enterprse,  either  as  sole  owner  and  operator,  or  jointly  with  any  person,  firm  or 
corporation,  or  jointly  with  any  agency  or  department  of  the  Government  of  the 
United  States  of  America.  For  the  purpose  of  carrying  out  the  powers  herein  set 
forth,  the  Crow  Tribal  Council  is  authorized  and  empowered  to  use  and  expend 
tribal  funds  of  the  Crow  Tribe. 
Approved : 

Robert  L.  Bennett, 
Commissioner  of  Indian  Affairs. 
December  28,  1966. 

Bylaws 

Article  I — Duties  of  Crow  Tribal  Council 

Section  1. — The  Chairman  of  the  Council  shall  preside  over  all  meetings  of  the 
Council,  perform  all  duties  of  the  Chairman  and  exercise  any  and  all  authority 
detailed  by  the  Council,  and  shall  be  entitled  to  vote  only  in  case  of  a  tie. 

Section  2. — The  Vice-Chairman  shall  assist  the  Chairman  when  called  upon  so 
to  do ;  in  the  absence  of  the  Chairman,  shall  preside  and  when  so  presiding  shall 
have  all  the  privileges,  duties,  and  responsibilities  of  the  Chairman. 

Section  S. — The  Secretary  of  the  Council  shall  forward  a  copy  of  the  minutes 
of  all  the  meetings  to  the  Superintendent  of  the  Reservation,  and  the  Commis- 
sioner of  Indian  Affairs,  and  the  Regional  Director,  and  shall  conduct  all  corre- 
spondence of  the  Council  and  shall  keep  all  records  and  minutes  of  the  meetings, 
records  as  to  expenditures  and  allotment  of  tribal  gratuitous  and  other  funds 
over  which  the  Council  has  sole  charge. 

Section  4- — The  duties  of  all  appointed  special  committees  or  officer  of  the 
Council  shall  be  clearly  defined  by  resolutions  of  the  Council  at  the  time  of  their 
creation  or  appointment.  Such  committees  and  officers  shall  report  from  time  to 
time  as  required  to  the  Council  and  their  activities  and  decisions  shall  be  subject 
to  review  of  the  Council. 

Section  5. — Regular  and  emergency  meetings  of  the  Crow  Council  shall  be  held 
on  call  of  the  Chairman  at  Crow  Agency,  Crow  Agency,  Montana. 

Section  6. — No  business  shall  be  transacted  unless  a  quorum  of  100  is  present. 

Section  7. — Order  of  business : 

(a)  Call  to  order  by  Chairman 

(b)  Reading  of  minutes  of  last  meeting 

(c)  Unfinished  business 

(d)  Reports 

(e)  New  business 

(f)  Adjournment 

Section  8. — It  shall  be  the  duty  of  the  Chairman  of  the  Council  to  duly  notice 
all  tribal  council  meetings  of  the  tribe  for  a  period  of  at  least  seven  (7)  days 
prior  to  such  meeting  date,  for  decisions  of  the  Crow  Tribe  affecting  the  sale  or 
lease  of  tribal  property,  or  of  legislative  matters  affecting  the  Crow  Tribe. 
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Section  P.— A  salary  is  to  be  paid  to  each  officer  or  member  of  the  Crow  Tribal 
Council  when  serving'  as  an  authorized  delegate  as  follows : 

Per  day 

Within  the  State  of  Montana $10 

Outside  the  State  of  Montana,  with  the  exception  of  trips  to  Washing- 
ton, D.C 15 

To  Washington,  D.C 25 

In  addition  to  the  above  scale  of  salaries  a  per  diem  is  to  be  paid  each  officer 
or  member  of  the  Crow  Tribal  Council,  computed  in  accordance  with  the  U.S 
Government  Travel  Regulations  and  in  addition  transportation  via  rail,  air  or 
personal  car,  whichever  is  administratively  determined  to  be  in  the  best  interest 
of  the  Crow  Tribe. 

Approval 

Resolution  No.  31  adopted  February  3,  1955,  approved  by  letter  to  the  Chair- 
man of  the  Crow  Tribal  Council  from  Commissioner  Glenn  L.  Emmons  dated 
March  18,  1955. 

Article  II — Ratification  of  Constitution  and  Bylaws 

This  Constitution  and  the  attached  Bylaws,  when  adopted  by  a  majority  of 
those  attending  District  Councils  called  to  vote  on  accepting  a  Constitution  and 
Bylaws  shall  be  binding  upon  the  Crow  Tribe. 

Certificate  of  adoption 

Pursuant  to  the  Constitutional  election  held  on  June  24,  1948,  this  Constitu- 
tion and  Bylaws  of  the  Crow  Tribal  Council  of  Montana,  was  adopted  by  a  vote 
of  295  for  and  130  against  in  an  election  in  which  425  votes  were  cast. 

Robert  Yellowtail, 
Chairman,  Tribal  Council. 

George  Hogan,  Sr., 
Secretary,  Tribal  Council. 

L.  C.  Lippert, 

Crow  Agency. 

A  Resolution  of  the  Crow  Tribal  Council  Providing  for  the  Amendment  of  the 
Constitution  and  Bylaws  of  The  Crow  Tribal  Council 

Be  it  resolved  by  the  Crow  Tribal  Council  that  the  Constitution  of  the  Crow 
Tribal  Council  be,  and  the  same  hereby  is  amended  by  adding  thereto,  and  mak- 
ing a  part  thereof  Article  IX  which  shall  read  as  follows : 

"Article  IX 

Section  1.— The  Crow  Tribe  through  the  Crow  Tribal  Council  shall  have  power 
to  establish,  own,  operate,  maintain  and  engage  in  any  business  or  business  enter- 
prise, either  as  sole  owner  and  operator,  or  jointly  with  any  person,  firm  or 
corporation,  or  jointly  with  any  agency  or  department  of  the  Government  of  the 
United  States  of  America,  and  for  the  purpose  of  carrying  out  the  powers  herein 
set  forth,  the  Crow  Tribal  Council  is  authorized  and  empowered  to  use  and  ex- 
pend tribal  funds  of  the  Crow  Tribe 

Passed,  adopted,  and  approved  by  the  Crow  Tribal  Council  by  138  votes  for 
passage,  adoption  and  approved  and  67  votes  against  passage,  adoption  and 
approval  this  8th  day  of  October,  1966. 


Chairman  of  Crow  Tribal  Council. 
Attest : 


Secretary  of  Crow  Tribal  Council. 
Approval 


v,  ThH  Constitution  and  -Bytews,  having  been  proposed  and  ratified  by  the  mem- 
ners  ol  the  Crow  Tribe  on  June  24,  1948,  at  a  referendum  is  herewith  approved. 


William  Zimmerman,  Jr., 

Assistant  Commissioner. 
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Resolution  No.   G2-11 

A  resolution  of  the  Crow  Tribal  Council  providing  for  the  amendment  of 
the  Constitution  of  the  Crow  Tribal  Council,  by  adding  to  and  changing  art.  II, 
art.  VII,  and  art.  VIII,  by  making  certain  changes  by  adding  to  and  changing 
art.  II,  art.  VI,  adding  sections  1,  2,  3,  4,  5,  G,  7,  8,  9,  10,  art.  VIII,  adding 
sections  1,  2,  and  for  other  purposes. 

Whereas,  there  has  been  a  need  for  certain  changes  in  the  Crow  Tribal 
Constitution,  it  is  deemed  to  be  in  the  best  interests  of  the  Crow  Tribe  that 
Resolutions  107,  140,  145,  223,  and  152,  shall  be,  and  the  same  are  hereby 
rescinded,  repealed  and  expunged  from  the  Crow  Tribal  records ; 

And  whereas,  it  is  evident  that  the  rescission  will  enable  tribal  members  to 
appoint  committee  members  and  delegates  more  democratically  in  accordance  with 
certain  existing  provisions  of  the  Crow  Tribal  Constitution.  Now,  therefore,  be  it 

Resolved,  by  the  Crow  Tribal  Council  in  Crow  Tribal  Council  duly  called  and 
held  this  18th  day  of  December,  1961,  that  the  Constitution  of  the  Crow  Tribal 
Council  be,  and  hereby  is  amended  by  making  the  following  changes  in  the  present 
Crow  Tribal  Constitution,  to-wit : 

Article  II 

The  council  shall  elect  every  two  (2)  years,  in  conformity  to  its  rules  of  proce- 
dure, a  Chairman,  Vice-Chairman,  Secretary  and  Vice-Secretary.  The  Chairman 
shall  have  no  vote  unless  there  be  a  tie  vote  before  the  council.  The  election  for 
these  officers  shall  be  held  the  second  Saturady  of  May  every  other  year  after 
May  12,  then  the  first  election  shall  be  held  under  this  constitutional  change. 
Officials  are  to  assume  their  duties  July  1,  after  election. 

Article  VI 

The  Powers,  Duties,  and  Functions  of  the  Council : 

1.  The  Council  shall  establish  its  own  rules  of  procedure. 

2.  Meetings.  There  shall  be  regular  Tribal  Council  meetings  held  each  year  on 
the  second  Saturday  of  January,  the  second  Saturday  of  April,  the  second  Satur- 
day of  July,  and  the  second  Saturday  of  October,  and  as  many  additional  meet- 
lings  shall  be  held  as  tribal  business  may  require.  All  meetings  shall  be  called  by 
|the  Chairman  and  the  Committee. 

3.  Notice  of  meetings  and  agendas.  It  shall  be  the  duty  of  the  Secretary, 
or  in  his  absence,  the  Vice-Secretary  of  the  Crow  Tribal  Council  to  give 
notice  of  all  Tribal  Council  meetings  of  the  Crow  Tribe  in  writing  for  a 
period  of  at  least  seven  days  prior  to  each  meeting  date.  Notices  shall  be 
posted  at  one  public  place  in  each  district  of  the  reservation,  and  at  the  Agency 
Headquarters,  and,  where  possible,  in  the  local  newspapers  and  by  radio  broad- 
cast. Notices  in  addition  to  the  date,  time  and  place  of  the  meeting,  shall  list  in 
numerical  order  the  business  to  come  before  the  Tribal  Council  meeting.  No 
business  shall  be  transacted  at  the  meeting  unless  it  has  been  included  in  the 
public  notice.  Copies  of  proposed  resolutions  or  other  business  to  be  considered 
shall  be  furnished  to  the  elected  district  representatives  by  the  Tribal  Secretary 
seven  (7)  days  prior  to  meeting,  dates. 

4.  Items  of  business,  Agenda  of  the  Tribal  Council  meeting  shall  include  all 
Items  required  by  the  (1)  Tribal  Chairman  and  committee.  (2)  Superintendent 
of  the  Crow  Agency,  and  (3)  any  petition  duly  signed  by  100  qualified  voters. 
All  requests  to  the  Chairman  and  committee  for  a  general  Council  meeting  shall 
be  in  writing  and  shall  clearly  state  the  nature  of  the  business  to  be  presented 
before  the  General  Council. 

5.  If  the  Commissioner  of  Indian  Affairs  desires  to  present  any  matter  to  the 
jouncil  for  its  action,  such  request  shall  be  presented  in  writing  to  the  Chairman 
3r  the  committee,  who  shall  as  herein  provided,  advertise  such  request  as  provided, 
and  set  the  date  for  the  Council  Sessions. 

6.  Except  where  otherwise  specified  in  this  constitution  and  By-Laws,  decisions 
Df  the  Council  shall  be  by  a  simple  majority  of  the  vote  cast. 

7.  The  Council  shall  perform  the  duties  assigned  to  it  under  this  Constitution 
ind  By-Laws  and  shall  have  such  powers  in  addition  to  those  expressly  conferred 
m  it  thereunder  as  may  be  necessary  to  achieve  its  effective  operation  and  to 
•ealize  its  objective. 
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8.  All  matters  presented  and  coming  before  the  Crow  Tribal  Council  to  be 
voted  upon  by  the  members  of  the  Crow  Tribe  shall  be  decided  and  determined 
by  a  simple  majority  vote. 

9.  There  shall  be  a  committee  composed  of  two  (2)  members  from  each  of  the 
Six  Districts  of  the  Crow  Reservation  and  two  (2)  members  from  off-the-reserva- 
tion  Indians  elected  for  a  term  of  two  (2)  years,  in  accordance  with  the  Tribal 
Council's  rules  of  procedure,  to  act  as  an  executive  committee  to  work  with  the 
officers  under  the  general  direction  of  the  Council.  The  first  election  of  these 
committee  members  shall  be  held  within  30  days  from  and  after  adoption  of  this 
Constitutional  amendment,  and  all  subsequent  elections  to  be  held  the  second 
Saturday  of  the  month  of  May  at  2-year  intervals  on  alternate  years  from  the 
tribal  officials  election.  Each  district  shall  select  its  own  election  judges  from 
within  said  district  whose  expenses  shall  be  paid  from  tribal  funds.  The  results 
of  such  elections  shall  be  final  and  conclusive. 

10.  The  Crow  Tribe,  through  the  Crow  Tribal  Council,  shall  have  the  power  to 
levy,  assess  and  collect  taxes  and  license  fees  upon  non-members  of  the  Crow 
Tribe  doing  business  within  the  boundaries  of  the  Crow  Indian  Reservation, 
subject  to  review  by  the  Secretary  of  the  Interior. 

Article  VI II 

Section  I. — This  Constitution  and  By-Laws  shall  be  amended  by  a  majority 
vote  of  the  qualified  voters  of  the  Crow  Tribe  voting  at  an  election  called  for 
that  purpose  by  the  Tribal  Council,  provided  that  no  amendment  shall  become 
effective  until  it  shall  have  been  approved  by  the  Commissioner  of  Indian  Affairs 
or  his  authorized  representative. 

Section  II. — All  eligible  tribal  members  may  vote  at  such  duly  called  elections. 
The  enactment  of  rules  and  procedure  for  conducting  such  an  election  shall  be 
the  responsibility  of  the  Tribal  Council.  The  Tribal  Council  shall  enact  an  elec- 
tion ordinance.  And.  be  it  further 

Re  solved,  That  the  above  listed  changes  are  those  which  the  Tribal  Council 
wishes  to  make  in  the  present  Crow  Tribal  Constitution  and  shall  do  so  regard- 
less of  any  or  all  other  resolutions  or  provisions,  and  if  other  resolutions  or  con- 
stitutional changes  are  in  conflict  with  the  above  state  rules  they  shall  be  hence- 
forth repealed,  rescinded  and  expunged  from  the  records. 

Passed,  adopted,  and  approved  this  18th  day  of  December,  1961,  by  the  Crow 
Tribal  Council  at  a  duly  assembled  meeting  of  said  council  according  to  a  notice 
duly  given  on  December  11,  1961,  in  a  duly  called  Council,  a  quorum  being 
present  at  Crow  Agency,  Montana.  Votes  for  280 ;  Votes  against,  None. 

Roger   Stops, 
Chairman,  Pro-Tern.  Crow  Tribal  Council. 

Attest : 

Arthur  R.  Garrigus,  Secretary,  Pro-Tern. 
Crow  Trioal  Council. 

APPENDIX   D 

Budget  for  fiscal  year  1976,  tribal  government 
1100: 

Tribal  council  and  staff  salaries 

Chairman $18,  000 

Vice   chairman 10,  000 

Secretary   18,  000 

Vice  secretary 10,  000 

Business  manager 9,  473 

Bookkeeper   6,  764 

Clerk-steno 5,  996 

Typist   5,  470 

Janitor   5,  470 

Custodian 5,  470 

Miscellaneous  wages : 2,  500 

Total  1100 97, 143 
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1200: 

Tribal  council  and  staff  expenses 7,  000 

Travel  expenses  for  tribal  officers 7,  000 

Per  diem 7,  500 

Transportation  6,  500 

Subtotal  1200 28,  000 

1210:     Tribal  council  miscellaneous   expenses 5,000 

Total  1200 33,  000 

1300  :     Tribal  attorneys  and  litigation  : 

1301  General  counsel 15,  000 

1302  Miscellaneous  litigation    (1301) 5,000 

1303  Water  rights  litigation 30,  000 

1304  Mohasco  liitgation 20,  000 

1305  Fish  and  game 25,  000 

Total  1300 95,  000 

1400 :     Tribal  projects  and  programs  : 

1401  Youth  and  recreation  activities 1,  600 

1402  Community  health  projects 1,  500 

1403  Youth  camp — Black  Canyon — yearly  maintenance  man 26,  400 

1404  Crow  tribal  construction  enterprise  operating  expenses 7,  000 

1405  Sewer  and  water — tribal  facilities 7,750 

1406  E.D.A.  support  funds 2,000 

1407  Trainees  7,  500 

1408  HEW     33,000 

1409  Adult    education 3,  000 

1410  Buffalo  management  and  Buffalo  pasture  warden 10,  000 

1411  Crow   fair   15.000 

1412  VISTA    15,000 

1413  E.D.A.  interest  payment 4,  700 

1414  Interest  payment  for  advance  funds 15,  000 

1415  Utilities    commission 20,  000 

Total  1400 161,  450 

1500:  Committees 

1501  Credit  7,500 

1502  Health  and  education 3,  500 

1503  Enrollment 2,000 

1504  Industrial  development 6,000 

1505  Land  purchase  and  sales 4,000 

1506  Executive     6.000 

1507  Law  and  order 5,  000 

1508  Mineral     3.000 

1509  Conservation    enterprise 500 

1510  Water  resources 3.  000 

1511  Housing  authority 4.  000 

1512  Recreation  and  tourism 3,  000 

Total  1500 47.  500 

1600:  Operational  expenses 34.000 

1700:  Capital  equipment 5.000 
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Community  services 


2100:  Health  (dental  and  eye  examination) 5,500 

2200:  Education  scholarship '  45'noo 

2300:  Welfare:  ' 

2310  Surplus    commodities _  24  qqq 

2320  Glasses  for  the  needy  at  P.H.S.  only II  l'200 

2330  Burial  funds 20',  000 

Total  2300 35,200 

2400 :  Law  and  order : 

1  Chief  judge 12,  000 

2  Associate  judges  at  $3,500  each 7,  000 

1  Court    clerk 6,  300 

5  Dispatcher  at  $6,000  each 30,000 

5  Special  Police  for  celebrations 3]  000 

5  Employees  benefit  contributions  at  15  percent 8,  763 

5  Food   10'  000 

5  Police  vehicles  at  $5,000  each 25,000 

5    Utilities    3,  000 

5  Auto  expenses,  operating  costs 12,  000 

5  Per  diem,  travel,  for  training 1,  500 

5  Communications 3,  000 

5  Supplies   Z  2,'  000 

5  Personal   equipment 4,  000 

Total  2400 127,  683 

Economic  development 

3300:    Credit  (local  funds)  : 

Loan  assistant  and  finance  specialist  (GS-9  step  1) 12,841 

Bookkeeper  (GS-4  step  1) 7,596 

Fieldman  (GS-4  step  8) 8,102 

Withholding  tax  and  FICA 4,  300 

Travel    1, 200 

Other  expenses  and  training 1,  000 

Total  3300 35,  039 

3310:  Credit  (RD0  2651)  : 

Personal    services 12, 000 

Travel  and  transportation 1, 000 

Supplies  and  other  expenses 750 

Contractual  services   (training) 600 

Common  services 1,  500 

Total  3310 15,  850 

1600 :  Tribal  operations  : 

Game  wardens,  10  at  $7,000  each 70,  000 

Travel  expenses  for  wardens  at  $200  per  month  for  each 24,  000 

Equipment,  expenses,  and  miscellaneous 2,  000 

Total  1600 96,000 

3900 :  Utilities  on  tribal  property 16,000 

3910:  Employees  benefit  contribution 15,000 
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4200:  Major  repairs 3,500 

4300:    Property    and    casualty    insurance    for    tribal    operations    and 

officials  10,000 

Grand  total 905,  865 

Patrick  Stands  Over  Bull, 
Chairman,  Crow  Tribal  Council. 

Attest: 

Tyrone  L.  Ten  Bear, 
Secretary,  Crow  Tribal  Council. 
Recommended : 

Superintendent,  Crow  Indian  Agency. 

APPENDIX   E 

Objectives  of  XCRP 

The  Research  Project's  objectives  include : 

1.  The  development  and  promotion  of  adequate  environmental  programs  that 
will  sufficiently  protect  the  Northern  Cheyenne  Reservation  land  and  people  from 
internal  and  external  pressures  brought  about  by  industrial  development. 

2.  Aiding  in  the  establishing  and  documenting  the  existence  of  cultural  and 
historical  sites. 

3.  The  investigation  and  making  of  recommendations  for  controlling  adverse 
sociological  effects  on  the  Northern  Cheyenne  people  as  a  result  of  energy 
development. 

4.  Evaluation  of  the  quantity  and  quality  of  water  and  coal  resources  on  the 
reservation  and  assessment  of  the  potential  impacts  of  proposed  resource 
development 

5.  Aiding  in  the  establishment  of  a  viable  economic  community  on  the 
reservation. 

6.  The  evaluation  and  making  of  recommendations  for  improving  the  Tribal 
judicial  system  and  legislation. 

7.  Promotion  of  open  lines  of  communication  between  the  Northern  Cheyenne 
Tribe  and  State,  Federal  and  private  agencies.  Maintenance  of  an  active  role  at 
the  state  and  federal  level  in  presenting  the  concerns  of  the  Northern  Cheyenne 
people. 

8.  The  promotion  of  positive  attitudes  among  Northern  Cheyennes  as  an  aid 
in  maintaining  survival  as  an  ethnic  group. 

9.  Promoting  and  aiding  in  the  establishment  of  alternative  means  of  self- 
improving  through  adequate  education. 

10.  Aiding  in  the  maintenance  of  Tribal  identity  and  sovereignty. 


Appendix  V. — Federal  Authorities  Supporting  Tribal  Power  Over  Non-Trust 
Lands  Within  Reservation  Boundaries 

civil  jurisdiction  of  INDIAN  tribes  over  fee  patent  lands 

Whether  or  not  Indian  tribes  may  properly  exercise  police  powers  over  fee 
patent  land,  particularly  in  the  areas  of  zoning  and  regulation,  has  not  been 
specifically  addressed  by  the  Supreme  Court  of  the  United  States,  but  case  law 
strongly  supports  the  proposition  that  tribes  do  have  this  power.  There  are  two 
lines  of  cases  supporting  this  proposition.  One  involves  the  types  of  powers  that 
Indian  tribes  may  exercise  as  incidents  of  their  sovereignty,  and  two,  where 
those  powers  may  properly  be  exercised.  In  order  to  determine  what  types  of 
powers  a  tribe  legitimately  may  exercise,  one  needs  to  examine  Worcest<  r  v. 
Georgia,  31  U.S.  (6  Pet.)  515  (1832).  In  summary,  this  court  held  that  while 
Congressional  power  over  Indians  was  determined  to  be  absolute,  all  powers  not 
explicitly  taken  from  the  tribe  reside  with  the  tribe. 

While  there  has  been  modification  in  this  holding,  particularly  as  they  relate 
to  the  exercise  of  state  power  on  reservations,  the  principle  of  the  case  of  retained 
tribal  powers  has  never  been  overruled.  In  Iron  Crow  v.  Ogalala  Sioux  Tribet 
231  F.  2d  89  (8th  Cir.  1956),  the  court  noted  "The  tribes  .  .  .  still  possess  their 
inherent  sovereignty  except  when  specifically  taken  from  them."  The  issue  still 
remains  whether  or  not  Congress  has  ever  taken  affirmative  steps  to  remove  a 
tribe's  police  power.  The  courts  have  consistently  held  that  Indian  tribes  have 
the  power  to  regulate  the  conduct  of  nonmembers  on  the  reservation.  This  may 
be  illustrated  best  by  a  brief  sampling  of  the  cases  supporting  this  proposition. 
In  Morris  v.  Hitchcock,  194  U.S.  384  (1904),  the  Supreme  Court  affirmed  the 
lower  court's  dismissal  of  a  suit  by  a  nonmember  of  the  Chickasaw  Nation  to 
enjoin  seizure  of  the  nonmember's  cattle  by  federal  officials.  The  Court  held  that 
the  act  of  the  Chickasaw  legislature  imposing  a  permanent  tax  on  cattle  belong- 
ing to  nonmembers  was  valid. 

In  Buster  v.  Wright,  135  Fed.  947  (8th  Cir.  1905),  appeal  dismissed,  203  U.S. 
599,  the  Eighth  Circuit  affirmed  of  a  suit  brought  by  a  nonmember  of  the  Creek 
Nation  who  challenged  a  tax  on  his  business.  Again,  the  Court,  in  affirming  the 
dismissal  emphasized  the  power  to  tax  was  one  of  the  inherent  and  essential 
attributes  of  original  sovereignty.  The  Court,  further,  in  dicta,  noted  that  this 
power  extended  to  land  that  may  be  owned  by  private  individuals.  In  Iron  Crow, 
supra,  the  precise  question  was  whether  or  not  a  grazing  privilege  tax  against 
a  nonmember  lessee  was  valid.  The  Eighth  Circuit  affirmants  held  that  the  tribe 
possessed  the  power  to  tax,  which  was  an  inherent  incident  of  its  sovereignty  that 
had  never  been  removed.  See  also  Barta  v.  Ogalala  Sioux  Tribe,  259  F.  2d  553 
(8th  Cir.  1958). 

Tribal  control  over  reservation  real  property  has  been  upheld  in  several  cases. 
See  Delaware  Indians  v.  Cherokee  Nation,  3S  Court  of  Claims  234  (1903).  decree 
modified  193  U.S.  127.  See  also  James  H.  Hamilton  v.  United  States,  42  Court  of 
Claims  282  (1907). 

A  further  illustration  of  the  tribe's  inherent  power  can  best  be  obtained  by  an 
examination  of  the  recent  Supreme  Court  cases  involving  exercise  of  state  power 
on  a  reservation.  While  the  primary  focus  of  these  cases  is  on  whether  a  state 
may  legitimately  exercise  power  over  certain  types  of  activities  on  reservations, 
a  determining  factor  on  state  power,  in  the  absence  of  a  governing  act  of 
Congress,  is  whether  or  not  a  claimed  state  act  interferes  with  a  tribe's  ri$rht  of 
self-government.  In  Williams  v.  Lee,  358  U.S.  217  (1959),  and  McClenaha*  v. 
Arizona  Tax  Commission,  411  U.S.  177  (1975),  the  Court  found  inherent  tribal 
powers  that  existed  even  though  the  tribe  chose  not  to  exercise  those  powers. 
Similarly,  in  United  States  v.  Mazurie,  419  U.S.  544  (1975),  the  Supremo  Court 
upheld  the  power  of  Congress  to  delegate  to  a  tribe  authority  to  regulate  the 
sale  of  alcoholic  beverages  by  non-Indians  on  fee  patent  land  within  a  reservation 
!because  of  the  independent  authority  of  tribes  over  this  subject  matter.  Mazurie 
is  an  important  case  for  finding  jurisdiction  because  Mazurie  is  a  crossover 

(197) 

77-465  —77 14 


198 

between  what  lands  may  the  tribe  exercise  these  inherent  powers  on.  See  also,  as 
to  the  exercise  of  these' powers  over  non-Indians,  the  discussion  on  tribal  court, 
and  particularly  Oliphant  v.  Schile. 

The  second  major  question  that  must  be  examined  is  where  may  a  trib< 
properly  exercise  these  powers.  While  at  one  time  it  may  have  been  the  inten 
of  the  General  Allotment  Act  to  free  land  from  Indian  control,  the  fact  remain; 
that  the  opening  and  patenting  of  reservation  land  does  not  automatically 
disestablish  the  reservation  nor  does  it  alter  its  boundary.  Mattz  v.  Arnette 
412  U.S.  481  (1973)  :  Seynwre  v.  Superintendent,  368  U.S.  351  (1961)  ;  Unttec 
states  v.  Celestine,  215  U.S.  273  (1909).  In  all  of  these  cases,  the  principle  wai 
established  that  in  order  to  disestablish  an  Indian  reservation,  Congress  mus 
have  intended  to  do  so,  and  the  intent  must  be  clear.  See  DeCoteau  v.  Distric 
County  Court,  95  S.  Ct.  1082  (1972).  In  DeCoteau  such  intent  was  found,  bu 
the  Court  reaffirmed  the  fundamental  principle  that  reservation  status  ma; 
survive  opening  to  settlement  and  patenting  of  land.  So  that  the  issue  of  whethe: 
a  tribe  may  properly  exercise  jurisdiction  over  fee  patent  land  is  determined  b; 
the  status  of  the  land  rather  than  principles  of  inherent  tribal  sovereignty 
Similarly,  one  may  trace  another  line  of  cases,  those  which  involve  the  concep 
of  "Indian  country"  in  18  U.S.C.  §  1151,  which  is  the  federal  criminal  jurisdio 
tional  statute  involving  Indian  reservations. 

In  DeCoteau,  supra,  the  Court  found  that  the  definition  of  §  1151  has  a  mud 
broader  effect  in  that  in  addition  to  denning  areas  of  criminal  jurisdiction,  i 
also  includes  federal  civil  and  tribal.  Since  the  courts  have  found  that  federa 
criminal  jurisdiction  does  exist  on  fee  patent  lands  within  the  boundaries  of  i 
reservation,  it  follows  that  a  tribe  would  have  similar  powers.  Perhaps  th 
strongest  argument  supporting  tribal  powers  over  fee  patent  lands  is  the  fac 
that  the  Court  has  never  addressed  the  issue.  In  the  cases  involving  state-trib 
conflict  over  jurisdiction,  there  has  not  been  an  inquiry  into  the  precise  statu 
of  the  land,  as  to  whether  it  was  fee  patent,  allotment  or  tribal.  This  woul 
seem  to  imply  that  the  status  is  of  little  concern  to  the  courts.  The  major  suppor 
for  the  proposition  that  the  fee  patent  lands  may  not  be  under  tribal  jurisdictio 
i<  derived  from  Section  6  of  the  General  Allotment  Act,  which  provided  tha 
Indians  who  received  fee  patents  under  that  Act  become  subject  to  the  civil  an 
criminal  laws  of  the  state  or  territory  in  which  they  resided.  This  has  bee 
interpreted  as  meaning  that  allotted  lands  passing  out  of  trust  were  taxable,  bu 
it  has  never  been  held  that  this  provision  removed  tribal  jurisdiction.  In  £ac1 
with  the  passage  of  §  1151.  in  defining  Indian  country  to  include  fee  patent  Ian 
on  reservations  it  would  appear  that  §  6  is  no  longer  relevant. 


Tribal-BIA  Relationship 
i.  introduction 

This  report  is  to  deal  with  the  distinction  between  a  Tribe  re-organized  under 
the  Indian  Reorganization  Act  (IRA)  and  a  Tribe  not  so  re-organized.  For  this 
study,  the  Blackfeet  Tribe  of  Montana  was  chosen  for  the  IRA  Tribe  and  the 
Navajo  Tribe  of  New  Mexico,  Arizona,  and  Utah  was  chosen  for  the  non-IRA 
Tribe.  In  light  of  Federal  policy  towards  Indians,  especially  that  of  self- 
determination  and  self-government,  this  report  shall  deal  almost  exclusively 
with  the  concept  of  Secretarial  powers  to  review  actions  by  Tribal  Councils. 
There  will  also  be  some  analyzation  of  advantages  and  disadvantages  of  a  Tribal 
charter  in  relation  to  economic  development. 

In  addition  to  the  above  two  major  issues  concerning  the  IRA,  there  are  some 
other  distinctions  that  are  also  important.  These  distinctions  revolve  around 
the  concept  that  if  a  Tribe  rejects  the  chance  to  reorganize  under  the  IRA,  they 
also  choose  not  to  accept  any  of  the  benefits  of  the  Act,  This  creates  a  situation 
where  :  (1)  Period  of  trust  status  of  Tribal  land  were  not  extended  for  non-IRA 
Tribes  under  §2;  (2)  the  Secretary  of  Interior  cannot  restore  ceded  land  for 
non-IRA  Tribes,  §3:  (3)  no  money  can  be  appropriated  to  non-IRA  Tribes  for 
land  consolidation,  §  5;  (4)  non-IRA  Tribes  cannot  gain  credit  under  the  revolv- 
ing fund  under  §10;  (5)  members  of  non-IRA  Tribes  may  not  be  eligible  for 
Indian  Preference  under  §  12  of  IRA,  nor  are  they  eligible  for  educational  loans 
or  grants  under  §  11;  (6)  and,  lastly,  exercise  of  tribal  authority  is  limited  by 
Secretarial  discretion  under  §  16. 

The  rigorous  application  of  excluding  non-IRA  Tribes  from  the  benefits  of  the 
IRA  has  been  somewhat  diluted  by  Congressional  and  Executive  action,  and 
Secretarial  discretion.  Congressional  approval  is  still  necessary  to  return  ceded 
land  to  non-IRA  Tribes.  However,  in  1948,  Congress  voted  to  make  monies  from 
the  revolving  loan  fund  available  to  non-IRA  Tribes,  25  U.S.C.  §  482.  Eligibility 
for  Indian  Preference  and  for  educational  grants  arises  under  other  Congres- 
sioal  Acts  and  Secretarial  discretion,  providing  for  education  money  and  for 
Indian  Preference. 

The  problem  of  returning  land  to  trust  status  is  one  which  has  not  been  dealt 
with  by  Congress.  Each  year,  the  Secretary  of  Interior  has  to  place  non-IRA 
Tribal  land  into  trust  for  that  year.  Secretarial  discretion  also  controls  the 
exercise  of  Tribal  authority.  Problems  concerning  exercises  of  non-IRA  Tribal 
authority  will  be  considered  in  the  discussion  of  Secretarial  review  powers. 

II.    SECRETARIAL  REVIEW 

The  concept  of  Secretarial  review  appears  to  arise  from  25  U.S.C.  §  81,  which 
provides :  "No  agreement  shall  be  made  by  any  person  with  any  tribe  of  Indians, 
or  individual  Indians  not  citizens  of  the  United  States,  for  the  payment  or 
delivery  of  any  money  or  other  thing  of  value,  in  present  or  in  prospective,  or 
for  the  granting  or  procuring  any  privilege  to  him,  or  any  other  person  in 
consideration  of  services  for  said  Indians  relative  to  their  lands,  or  to  any  claims 
growing  out  of,  or  in  reference  to,  annuities,  installments,  or  other  moneys, 
claims,  demands,  or  thing,  under  laws  or  treaties  with  the  United  States,  or 
official  acts  of  any  officers  thereof,  or  in  any  way  connected  with  or  due  from 
the  United  States,  unless  such  contract  or  agreement  be  executed  and  approved 
as  follows:  *  *  *  " 

But  this  provision  alone  does  not  confer  the  broad  review  powers  that  are 
claimed  by  the  Secretary  of  Interior.  Those  additional  powers  may  be  implipd 
from  the  policy  of  25  U.S.C.  §  81  and,  from  case  law,  a  beginning  with  the 
Cherokee  cases,  which  first  approved  the  euardian-ward  relntionship.  and 
Kayamn.  118  U.S.  375.  6  S.  Ct.  1109.  30  L.  Ed  228  (1886)  which  found  there  was 
!    .a  duty  upon  the  United  States  to  protect  the  Indian  wards.  From  these  cases. 
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it  can  be  implied  that  Secretarial  review  power  is  broad  enough  to  "protect" 
Indian  trust  property. 

In  practice,  however,  Secretarial  review  power  is  exercised  in  different  ways, 
dei>ending  upon  whether  the  Tribe  has  re-organized  under  the  Indian  Reorganiza- 
tion Act  (IRA)  or  whether  they  have  chosen  not  to  re-organize.  If  the  Tribe 
has  re-organized  under  the  IRA,  the  Secretary  is  bound  by  limitations  upon 
review  written  into  the  Tribal  Constitution.  If  the  Tribe  has  not  re-organized 
under  the  IRA,  the  Secretary  is  bound  only  by  his  discretion  and  the  policy  and 
substantive  law  found  in  the  United  States  Code  and  case  law. 

Looking  at  the  Blackfeet  Tribe,  a  Tribe  re-organized  under  the  IRA,  I  found' 
several  disparities  between  the  policy  of  Secretarial  review  and  review  as  a 
practical  matter. 

According  to  Roland  Kennerly,  Sr.,  who  served  on  the  Blackfeet  Tribal  Council 
for  eighteen  years  and  who  was  on  the  Council  at  the  time  of  the  re-organization 
under  the  IRA,  historically,  the  procedure  for  Secretarial  review  was  such  that 
every  ordinance  or  resolution  passed  by  the  Council  was  reviewed  by  the  Secre- 
tary of  Interior.  A  copy  of  the  ordinance  or  resolution  would  be  sent  directly 
to  Washington,  if  the  Secretary  decided  that  the  ordinance  was  "improper",  or 
if  changes  were  necessary,  the  resolution  was  sent  back  to  the  Tribal  Council. 
At  that  point,  the  Council  had  to  try  to  align  the  policy  they  wanted  to  imple- 
ment with  the  changes  that  the  Secretary  of  Interior  thought  were  necessary. 
Mr.  Kennerlv  stated  that  he  could  not  remember  an  ordinance  being  turned  down, 
it  seemed  that  the  Council  could  always  make  the  necessary  alignment. 

Apparently,  through  the  years,  the  attitude  of  the  Secretary  of  Interior  and 
the  Bureau  of  Indian  Affairs  has  changed  in  such  a  manner  that  only  certain 
ordinances  now  require  Secretarial  review  or  approval. 

According  to  Mr.  Schulhammer.  Acting  Superintendent  of  the  Blackfeet  Agency, 
only  those  ordinances  or  resolutions  that  are  specified  in  the  Blackfeet  Constitu- 
tion as  reviewable  are  reviewed  by  the  Secretary  of  Interior.  Article  VI,  §  1  of 
the  Blackfeet  Constitution  provides  for  Secretarial  review  of  ordinances  and 
resolutions  dealing  with  employment  of  legal  counsel,  creating  a  plan  of  opera- 
tion, assessments  upon  non-members  residing  or  trading  upon  the  reservation, 
regulation  of  business  or  professional  activities,  exclusion,  requisition  of  com- 
munity labor,  regulation  of  inheritance,  and  the  appointment  of  guardians.  Any 
ordinance  or  resolution  passed  by  the  Tribal  Council  not  concerning  any  of  the 
above  areas  is  not  subject  to  Secretarial  review.  (See.  Appendix  A). 

In  addition  to  substantive  limitations  upon  the  Secretary  of  Interior  by  the 
Tribal  Constitution,  the  Secretary  is  also  limited  by  review  procedures  if  they 
are  provided  for  in  the  Constitution.  Article  VI,  §  2  of  the  Blackfeet  Constitution 
provides  the  procedural  limitations.  Under  that  seetion,  the  procedure  is  out- 
lined as  follows :  The  council  passes  an  ordinance  or  resolution,  it  is  then 
presented  to  the  Superintendent  for  review  if  review  is  provided  for.  The  Super- 
intendent has  ten  CIO)  days  to  act  upon  the  resolution:  if  he  approves  the  ordi- 
nance or  resolution,  it  is  then  sent  to  the  Secretary  of  Interior  who  has  ninety 
(90)  days  in  which  to  rescind  the  action  of  the  Superintendent,  if  the  Secretary 
does  not  act  within  ninety  (90)  days,  the  ordinance  is  deemed  approved.  If.  how- 
ever, the  Superintendent  disapproves  the  resolution,  the  Tribe  has  the  option  of 
either  trying  to  align  the  reason  for  disapproval  with  the  policy  they  want  to 
implement  or  voting  to  bypass  the  Superintendent  and  to  take  the  issue  directly 
to  the  Secretary  of  Interior.  If  they  choose  to  bypass  the  Superintendent  and  go 
directly  to  the  Secretary  of  Interior,  the  Secretary  has  ninety  (90)  days  in  which 
to  act  upon  the  resolution  or  ordinance ;  if  he  fails  to  act,  the  ordinance  or  resolu- 
tion is  deemed  approved. 

For  Tribes  organized  under  the  IRA.  the  system  seems  to  be  well  structured  in 
favor  of  the  Tribe.  However,  there  are  some  disparities.  The  furthering  of  the 
poMcy  of  self-determination  for  Indian  Tribes  and  the  policy  of  Secretarial  review 
often  clash.  That  clash  creates  policy  issues  which  have  the  practical  effect  of 
thwarting  the  Tribes'  attempts  to  control  its  destiny. 

The  major  problem  with  Secretary  review  is  creatine  a  working  definition  of 
review.  In  a  practical  sense,  there  are  two  types  of  review.  One  type  of  review 
is  the  simple  act  of  the  agency  Superintendent  reviewing  Tribal  ordinances  and 
resolutions  which  is  necessary  for  the  Bureau  of  Indian  Affairs  to  be  knowledge- 
able of  the  activities,  issues,  policies,  and  that  the  Tribe  is  concerned  with. 

The  second  type  of  review  is  the  scrutinizing  review  process  provided  for  in 
the  Tribal  Constitution.  In  a  technical  sense,  there  is  little  difference  between 
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the  two  types  of  review.  If,  during  the  first  review,  the  review  for  knowledge  and 
information,  the  Secretary  may  be  able  to  find  cause  to  review  some  areas  over 
which  he  has  no  authority. 

Ordinarily,  the  definition  of  review  would  have  no  bearing  on  an  ordinance  that 
is  passed  pursuant  to  a  Tribal  Constitution  not  requiring  review.  But  it  is  at 
this  point  the  second  disparity  in  the  system  arises.  According  to  Mr.  Schul- 
hammer,  because  the  original  constitution  was  reviewable  and  any  amendments 
thereto  is  reviewable,  any  ordinance  or  resolution  repugnant  to  that  constitution 
is  reviewable.  A  case  in  point  is  that  the  Blackfeet  Tribal  Council  passed  an 
ordinance  concerning  law  and  order.  The  Blackfeet  Constitution  does  not  pro- 
vide for  Secretarial  review  of  law  and  order  ordinances  with  the  exception  of 
exclusion.  This  ordinance  did  not  deal  with  exclusion,  but  it  was  violative  of  a 
provision  of  the  Tribal  Constitution  concerning  the  subject  matter  jurisdiction 
of  the  Tribal  Court.  Mr.  Schulhammer  disapproved  the  ordinance  although  ac- 
eording  to  the  Tribal  Constitution  he  did  not  have  the  power  to  review  the 
•ordinance. 

In  the  above  instance,  the  lack  of  definition  of  Secretarial  review  power 
allowed  the  Secretary  of  Interior  to  use  discretionary  power  to  locate  a  review- 
able issue  and  the  lack  of  definition  of  the  scope  of  Secretarial  review  power 
allowed  the  Secretary  to  operate  outside  the  parameters  of  the  Tribal 
•Constitution. 

Another  disparity  in  this  system  concerns  the  source  of  power  of  review.  There 
are  basically  three  sources  and  limitations  on  that  of  Secretarial  review  power. 
Looking  at  the  policies  behind  both  the  sources  and  limitations,  it  appears  that 
there  are  several  instances  in  the  Blackfeet  Constitution  in  which  review  power 
is  granted,  but  review  is  not  necessary. 

The  three  sources  and  limitations  of  power  are :  (1)  the  trust  relationship  be- 
tween the  Federal  Government  and  the  Tribes ;  (2)  the  duty  of  the  Secretary  of 
Interior  and  the  Bureau  of  Indian  Affairs  to  maintain  the  trust;  and  (3)  the 
concept  and  policy  of  self-government  and  self-determination  as  exemplified  by 
the  Indian  Self-Determination  Act  and  Menominee  Restoration  Act. 

Because  the  Secretary  of  Interior  is  charged  with  the  duty  to  protect  the  trust, 
i.e..  trust  properties,  he  must  make  decisions  concerning  a  reservation  with  the 
policy  of  protection  of  its  assets  as  his  foremost  consideration.  But  those  policy 
considerations  must  be  aligned  with  the  policy  of  Indian  self-determination  and 
responsible  self-government. 

In  this  context,  Secretarial  review  may  not  be  necessary  in  some  instances. 
Although  it  is  granted,  the  Secretary  may  be  violating  Federal  policies  by  review- 
hlg  those  ordinances.  A  good  example  of  this  situation  is  that  the  Blackfeet  Con- 
stitution provides  for  Secretarial  review  of  exclusion  ordinances.  Exclusion 
ordinances  in  themselves  have  no  relation  to  the  status  of  trust  property.  If  an 
individual  member  is  excluded,  he  may  have  the  right  to  compensation  for  prop- 
erty he  left  behind,  but  the  effect  of  the  ordinance  on  the  corpus  of  the  trust  is 
nil.  The  Blackfeet  Constitution  provides  for  Secretarial  review  of  the  appoint- 
ment of  guardians.  This  may  be  justified  under  protection  of  trust  property  of 
the  minor  or  incompetent. 

Yet,  the  policy  of  protection  of  the  trust  must  be  balanced  with  the  policy  of 
self-determination.  When  this  balance  is  struck,  the  power  to  review  exclusion 
ordinances  should  give  way  to  the  policy  of  self-determination.  The  policy  of 
self-determination  in  deciding  who  should  be  excluded  outweighs  the  policy  of 
protecting  the  trust  property.  On  the  other  hand,  the  policy  of  self-determination 
may  not  outweigh  the  policy  of  trust  protection  in  the  instance  of  the  appoint- 
ment of  gunrdians. 

The  problems  of  lack  of  definition  of  powers  of  review  and  their  limitations 
i*  severe  for  those  Tribes  organized  under  the  IRA.  But  for  those  not  so  organized, 
the  problem  is  compounded  by  total  Secretarial  discretion  concerning  both  sub- 
stantive review  and  procedures  concerning  review. 

Problems  concerning  Secretarial  review  over  actions  by  non-TRA  Tribes  are 
typified  by  the  Navajo  Tribe.  According  to  Bob  Moelher  of  the  Field  Solicitor's 
Office  at  Window  Rock.  Arizona.  Secretarial  review  power  flows  from  25  T 
§  81.  But,  technically,  under  that  provision,  the  Secretary's  power  of  review  is 
limited  to  actions  involving  the  trust  property.  In  a  practical  sense,  however,  the 
review  authority  has  been  expanded  into  areas  not  actually  involving  trust 
property.  Under  the  present  system.  Tribal  Council  resolutions  are  divided  into 
three  categories:  Type  A,  which  require  approval  by  the  Secretary  of  Interior; 
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Type  B,  which  require  approval  by  the  Area  Director ;  and  Type  C,  which  require 
no  approval.  (See.  Appendices  B  and  C). 

Under  the  non-IRA  system,  the  Secretary  of  Interior  provides  substantive  and 
procedural  rules  concerning  his  review  power.  For  the  IRA  system,  the  Tribal 
Constitution  provides  those  guidelines  for  review.  However,  when  it  comes  to  the 
actual  exercise  of  review  powers,  the  Secretary  uses  his  discretion  in  approving 
or  disapproving  Tribal  Council  actions,  regardless  of  the  re-organizational  status 
of  the  Tribe. 

Basically,  because  of  the  lack  of  IRA  constitution,  the  Navajo's  must  follow 
Secretarial  discretionary  procedure  and  substantive  limitations.  Since  the  Secre- 
tary is  not  bound  by  any  substantive  or  procedural  action  by  the  Navajo  Tribe, 
the*  Tribe  cannot  force  the  Secretary  to  act  and  his  failure  to  act  raises  no  pre- 
sumption of  acting.  So,  the  Secretary  of  Interior  can  sit  on  a  Xavajo  Tribal 
Council  resolution,  ad  infinitum,  leaving  the  Tribe  with  no  recourse.  In  addition 
to  leaving  the  Tribe  with  no  recourse  for  non-action  by  the  Secretary  of  Interior, 
the  Secretary  can  change  the  substantive  guidelines  concerning  his  review  power. 
This  is  exemplified  by  the  fact  that  Appendix  B  and  Appendix  C  are  not  the  same. 
Appendix  B  being  the  more  broad  concerning  Secretary  review  powers  than 
Appendix  C. 

In  order  for  the  non-IRA  Tribe  to  make  use  of  the  policy  of  self-determination 
and  to  become  more  stable  and  responsible  governments,  there  must  be  some 
attempt  to  set  permanent  substantive  and  procedural  parameters  which  would 
define  Secretarial  review  powers. 

But  the  problem  of  lack  of  definition  of  review  and  lack  of  limitation  on  the 
scope  and  nature  of  review  is  a  problem  that  exists  for  both  IRA  Tribes  and  non- 
IRA  Tribes.  In  order  for  these  systems  of  Secretarial  review  to  work  properly 
and  for  Indian  Tribes  to  fully  attain  the  goals  set  forth  in  the  policy  of  self- 
determination,  the  concept  of  Secretarial  review  and  the  scope  and  nature  of 
review  must  be  defined  and  those  authorized  to  review  must  follow  that  definition. 

in.  TRIBAL  CHARTER 

The  second  major  issue  concerning  the  IRA  centers  around  the  policy  of  eco- 
nomic self-sufficiency  which  is  implemented  through  the  issuance  of  a  corporate 
charter.  According  to  §  17  of  the  IRA,  25  U.S.C.  §  477,  upon  petition  of  one-third 
of  the  adult  Indians,  the  Secretary  can  issue  a  charter  of  incorporation  to  such 
Tribe.  Apparently,  the  theory  behind  this  section  is  that,  with  the  charter,  it 
would  be  easier  for  the  Tribes  to  enter  into  contracts  and  take  on  more  economic 
responsibility  because  the  people  and  corporations  with  whom  the  Tribe  is  dealing 
would  understand  its  corporate  structure  and  economic  standing. 

Apparently,  the  test  for  the  validity  or  invalidity  of  the  policy  and  theory 
behind  the  issuance  of  a  Tribal  charter  should  rest  on  the  Xavajo  Tribe.  That 
Tribe  has  no  Tribal  charter,  however,  that  Tribe  has  fared  very  well  in  terms 
of  economic  manuverability  and  self-sufficiency.  They  have  entered  into  multi- 
million  dollar  contracts  with  major  corporations  for  natural  resources  exploration 
and  exploitation.  They  have  contracted  with  Federal  and  State  governments,  and 
they  have  made  loans.  All  of  these  actions,  of  course,  are  subject  to  review  and 
limitation  by  the  Secretary  of  Interior.  However,  it  appears  that  the  lack  of  a 
corporate  charter  has  not  hindered  the  ability  of  the  Xavajo  Tribe  to  enter  into 
contracts  and  to  assume  a  status  of  economic  responsibilty. 

In  order  for  Tribal  charter  to  show  some  davantage.  it  must  provide  more 
than  a  menas  for  economic  manuverability  and  self-sufficiency  in  light  of  the 
Xavajo  precedent.  There  needs  to  be  at  least  some  implication  of  a  grant  of  power 
in  addition  to  provisions  allowing  for  economic  responsibilty  and  self-sufficiency. 
However,  it  appears  that  the  Tribal  charter  mfir,  in  fact,  limit  both  the  sovereign 
power  of  thp  Tribe  and  its  economic  responsibility  and  self-sufficiency. 

In  analyzing  the  Blackfeet  Tribal  charter,  issued  in  1936.  it  appears  that  the 
Tribe  may  be  limiting  its  powers  of  contract.  Tender  Article  V.  the  power«  of  th^ 
corporation  are  defined.  Article  IT.  §  BCD  limits  the  power  of  the  corporation  to 
spII  assets  exceeding  $10,000  without  a  referendum.  Article  V,  §B(2)  states 
that  no  leases  shall  be  made  for  more  than  ten  CIO)  years,  and  leases  for  le^s 
reouire  Secretarial  approval.  Article  V.  §  F  grants  the  corporation  the  power  to 
enter  into  contracts  and  perform  those  contracts,  provided  that  contracts  for 
si  0.000  must  be  approved  by  the  Spcretary  of  Interior.  Article  V.  §  G  provides 
that  for  the  purpose  of  a  loan,  excent  for  a  loan  from  the  Secretary,  approval 
of  the  Secretary  is  necessary  for  th^  loan  and  for  the  use  of  the  money  obtained 
by  the  loan.  Article  V,  §  H  provide-  for  depositing  of  corporate  funds  in  a  bank 
with  proper  insurance  with  approval  of  the  Secretary  of  Interior. 
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All  of  the  above  provisions  require  approval  of  the  Secretary  of  Interior.  One 
method  of  analyzing  those  provisions  is  to  look  at  them  in  light  of  the  trust 
relationship  and  of  the  Secretary's  duty  to  protect  the  relationship.  In  light  of 
this  policy,  Secretary  approval  does  not  seem  to  be  a  limitation  on  Tribal  economic 
uianuverability  and  self-sufficiency.  Under  that  policy,  the  Secretary  can  argue 
I  that  he  already  has  those  powers  in  furtherance  of  his  duty  to  protect  the  Trust 
property. 

The  problem,  however,  arises  from  Article  VI  of  the  charter  which  provides 
for  termination  of  those  approval  powers  by  an  action  of  the  Tribe.  Granted  that 
action,  too,  must  be  approved  by  the  Secretary  of  Interior.  But  the  gist  of  the 
whole  argument  is  that  the  Tribe  has  the  power  to  grant  and  terminate  Secretarial 
approval  power  concerning  the  charter  and  actions  under  that  charter.  By 
accepting  the  charter  and  those  terms  of  the  charter,  the  Tribe  may  have 
imited  its  economic  maneuverability  and  self-sufficiency. 

In  comparing  the  chartered  Tribe,  the  charters,  provisions,  and  their  prac- 
tical effect  with  the  Tribe  with  no  charter,  it  appears  that  there  is  little  or  no 
practical  difference.  The  Secretary,  through  his  review  power  over  actions  by 
;he  non-chartered  Tribe,  effectuates  the  powers  and  policies  that  are  granted 
:o  him  by  the  chartered  Tribe.  Basically,  the  Tribal  charter  does  not  provide 
any  advantage  over  the  lack  of  a  charter ;  and,  in  light  of  the  policy  behind  its 
inception,  its  worth  can  only  be  justified  if  there  is  a  distinct  advantage. 

IV.    CONCLUSION 

The  policies  of  the  Indian  Reorganization  Act  appears  to  have  been  applied 
to  all  Indian  Tribes  regardless  of  whether  they  have  voted  to  come  within  the 
act  or  not.  IRA  Tribes  and  non-IRA  Tribes  alike  receive  most  of  the  benefits  of 
the  Act.  There  are  a  few  areas  in  which  the  non-IRA  Tribe  appears  to  have 
Deen  penalized.  The  problem  of  returning  the  land  of  the  non-IRA  Tribe  to 
trust  status  and  procedure  for  Secretarial  review  are  the  most  indicative  of 
these  areas  of  penalization.  But,  these  areas  of  penalization  are  areas  of  pro- 
cedural policy  rather  than  substantive  law.  The  Secretary  of  the  Interior  could 
implement  regulations  which  could  provide  for  a  more  explicit  and  certain 
future  for  the  trust  status  of  non-IRA  Tribal  lands.  Also,  the  Secretary  could 
(provide  for  a  procedure  of  review  of  non-IRA  Tribal  actions  that  would  create 
A  presumption  of  Secretarial  action  if  the  Secretary  holds  an  ordinance  or 
resolution  for  a  specified  period  of  time  without  taking  action.  Neither  of  these 
Implementations  would  be  violative  of  the  policy  of  the  Indian  Reorganization 
L\ct,  in  fact,  both  would  further  the  stated  goals  of  Tribal  self-government. 

The  problem  of  a  lack  of  definition  of  Secretarial  review  powers  and  a  lack 
of  limitation  on  the  scope  of  those  powers  is  one  problem  that  transcends  the 
Question  of  whether  the  Tribe  has  voted  to  accept  the  IRA  or  not.  The  lack  of 
lefinition  of  review  allows  the  Secretary  to  act  in  a  totally  discretionary 
manner  concerning  what  action  of  the  Tribe  is  deemed  reviewable.  This  applies 
to  IRA  Tribes,  under  Mr.  Schulhammer's  theory  based  on  reviewability  of  the 
constitution,  and  to  non-IRA  Tribes  because  of  the  lack  of  a  Tribal  organic 
document  to  limit  the  review  power  of  the  Secretary.  However,  this  definition 
should  (1)  not  be  subject  to  unilateral  change;  and  (2)  should  accurately 
reflect  the  role  of  the  Secretary  of  the  Interior  in  fulfilling  his  trust  responsibility 
and  fully  implement  the  policy  of  Tribal  self-determination. 

The  Tribal  charter  appears  to  be  superfluous.  On  its  face,  it  appears  to  grant 
no  more  power  than  the  Tribe  already  has  in  the  area  of  economic  affairs.  In 
fact,  it  is  possible  that  it  may  limit  some  of  the  actions  of  the  Tribe  by  requiring 
referendums  and  Secretarial  approval  that  may  not  be  necessary,  thus  limiting 
the  economic  maneuverability  of  the  Tribe. 

From  the  issues  discussed  and  from  the  situation  investigated,  it  appears 
that  with  a  very  few  exceptions,  the  policy  of  the  IRA  extends  to  all  Tribes, 
IRA  or  not.  Those  few  exceptions  that  are  not  extended  to  non-IRA  Tribes 
could  be  so  extended,  further  implementing  the  policy  of  the  Indian  Reorganiza- 
tion Act. 

APPENDIX   A 

Article  VI — Powers  of  the  Council 

Section  1.  Enumerated  powers. — The  council  of  the  Blackfeet  Reservation 
3hall  exercise  the  following  powers,  subject  to  any  limitations  embodied  in 
the  statutes  or  the  Constitution  of  the  United  States,  and  subject  further  to 
all  express  restrictions  upon  such  powers  contained  in  this  constitution  and  the 
attached  by-laws. 
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(aj  To  negotiate  with  the  Federal.  State,  and  local  governments  on  behalf 
of  the  tribe  and  to  advise  and  consult  with  the  representatives  of  the  Interior 
Department  on  all  activities  of  the  Department  that  may  affect  the  Blackfeet 
Tribe. 

(M  To  employ  legal  counsel  for  the  protection  and  advancement  of  the  rights 
of  the  Blackfeet  Tribe  and  its  members:  the  choice  of  counsel  and  the  fixing 
of  fees  to  be  approved  by  the  Secretary  of  the  Interior. 

(c)  To  prevent  the  sale,  disposition,  lease,  or  incumbrance  of  tribal  lands, 
interests  in  lands  or  other  tribal  assets,  without  the  consent  of  the  tribe. 

< d)  To  advise  the  Secretary  of  the  Interior  in  regard  to  all  appropriation 
estimates  or  Federal  projects  for  the  benefit  of  the  Blackfeet  Tribe  prior  to 
the  submission  of  such  estimates  to  the  Bureau  of  the  Budget  and  Congress. 

(e)  To  manage  all  economic  affairs  and  enterprises  of  the  Blackfeet  Reser- 
vation, including  all  oil  leases  on  tribal  lands  and  the  disposition  of  all  oil 
royalties  from  tribal  lands,  in  accordance  with  the  terms  of  a  charter  to  be 
issued  ro  the  Blackfeet  Tribe  by  the  Secretary  of  the  Interior. 

(f  i  To  make  assignments  of  tribal  lands  to  members  of  the  Blackfeet  Tribe 
in  conformity  with  Article  VII  of  this  constitution. 

Amendment  VI 

(g)  To  manage  tribal  affairs  in  an  acceptable  and  businesslike  manner  and 
in  accordance  with  the  administrative  plan,  called  the  Plan  of  Operations,  and 

by  amendments  as  necessary,  subject  to  approval  by  the  Secretary  of  the  In- 
terior or  his  duly  authorized  representative.  All  salaries  or  remuneration  shall 
be  paid  as  set  forth  in  the  Plan  of  Operations.  The  tribe  shall  pay  only  for 
services  officially  authorized  in  the  administrative  plan  and  actually  received. 
The  amount  shall  be  a  matter  of  public  record.  ("Amendment  YI  approved 
August  3.  1934.) 

(hi   To  regulate  and  license  all  business  or  professional  activities  conducted 

upon  the  reservation,  subject  to  the  approval  of  the  Secretary  of  the  Interior 

and  to  lery  assessments  for  pnblic  purposes,  provided  that  any   assessments 

non-members  trading  or  residing  within  the  jurisdiction  of  the  tribe  shall 

be  subject  to  the  approval  of  the  Secretary  of  the  Interior. 

(i)   To  exclude  from  the  land  owned  by  the  tribe  or  its  members  persons  not 
legally  entitled  to  reside  thereon,  under  ordinances  which  shall  be  subject  to 
y  the  Secretary  of  the  Interior. 

(j  |  To  requisition  community  labor  for  public  purposes  of  the  tribe  and  to 
purchase  land  from  members  of  the  tribe  under  condemnation  proceedings  in 
courts  of  competent  jurisdiction,  subject  to  review  by  the  Secretary  of  the 
Interior. 

Ck)  To  promulgate  ordinances  for  the  purposes  of  safeguarding  the  peace 
and  safety  of  residents  of  the  Blackfeet  Indian  Reservation,  and  to  establish 
minor  courts  for  the  adjudication  of  claims  or  disputes  arising  amongst  the  mem- 
bers of  the  tribe,  and  for  the  trial  and  punishment  of  members  of  the  tribe 
charged  with  the  commission  on  offenses  set  forth  in  such  ordinances. 

(1\  To  regulate  the  inheritance  of  real  and  personal  property  other  than 
allotted  lands  within  the  Blackfeet  Reservation,  subject  to  review  by  the  Secre- 
tary of  the  Interior. 

(m)   To  encourage  and  foster  Indian  arts,  crafts,  culture,  and  traditions. 

(n)  To  enact  ordinances  not  inconsistent  with  Article  II  of  this  constitution. 
governing  adoption  and  abandonment  of  membership,  and  to  keep  at  all  times  a 
correct  roll  of  the  Blackfeet  Reservation. 

(o)  To  provide  for  the  appointment  of  guardians  for  minors  and  mental  incom- 
petents, by  ordinances  or  resolutions,  subject  to  the  approval  of  the  Secretary 
of  the  Interior. 

(p)  To  promulgate  rules  and  regulations  governing  fishing,  hunting,  and 
trapping  on  the  Blackfeet  Reservation. 

<"q)  To  adopt  resolutions  regulating  the  procedure  of  the  council  itself,  and  of 
other  tribal  agencies  and  tribal  officials  of  the  reservation. 

(r)  To  delegate  to  subordinate  boards  or  to  cooperative  associations  which 
are  open  to  all  members;  of  the  tribe  any  of  the  foregoing  powers,  reserving  the 
ricrht  to  review  any  actions  taken  by  virtue  of  such  delegated  powers. 

Section  2.  Manner  of  review. — Any  resolution  or  ordinance  which,  by  the  terms 
of  this  constitution,  is  subject  to  review  by  the  Secretary  of  the  Interior,  shall  be 
presented  to  the  superintendent  of  the  reservaion.  who  shall,  wihin  ten  CIO)  days 
thereafter,  approve  or  disapprove  the  same.  If  the  superintendent  shall  approve 
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any  ordinance  or  resolution,  it  shall  thereupon  become  effective,  but  the  super- 
intendent shall  transmit  a  copy  of  the  same,  bearing  his  endorsement  to  the 
Secretary  of  the  Interior,  who  may,  within  ninety  (90)  days  from  the  date  of 

.the  enactment,  rescind  the  said  ordinance  or  resolution  for  any  cause,  by  notify- 

l.ing  the  tribal  council  of  such  decision.  If  the  superintendent  shall  refuse  to  ap- 
prove any  resolution  or  ordinance  submitted  to  him,  within  ten  (10)  days  after 
its  enactment,  he  shall  advise  the  Blackfeet  Tribal  Business  Council  of  his  reason 
thereof.  If  these  reasons  apepar  to  the  council  insufficient,  it  may,  by  a  majority 

|rvote,  refer  the  ordinance  or  resolution  to  the  Secretary  of  the  Interior,  who 
may,  within  ninety  (90)  days  from  the  date  of  its  enactment,  approve  the  same 

|  in  writing,  whereupon  the  said  ordinance  or  resolution  shall  become  effective. 

■  Sectio)i  3.  Future  powers. — The  council  of  the  Blackfeet  Reservation  may 
exercise  such  further  powers  as  may  in  the  future  be  delegated  to  the  council  by 

I  the  members  of  the  tribe  or  the  Secretary  of  the  Interior  or  by  any  other  duly 
authorized  official  or  agency  of  the  State  or  Federal  Government. 

Section  4-  Reserved  poiccrs. — Any  right  and  powers  heretofore  vested  in  the 
tribe  or  band  of  Blackeet  Reservation,  but  not  expressly  referred  to  in  this  con- 
stitution, shall  not  be  abridged  by  this  article,  but  may  be  exercised  by  the  people 
of  the  Blackfeet  Reservation  through  the  adoption  of  appropriate  by-laws  and 
constitutional  amendments. 

APPENDIX   B 

Navajo  Tribal  Council  Resolutions 
Class  A. — Require  secretary's  approval : 

1.  Any  action  to  amend  Regulation  of  1938 — setting  up  Tribal  Government. 
Amendments  to  Charter  regulations. 

2.  Enterprises  above  $50,000 — total  investment. 

3.  Resolutions  containing  laws  with  penalties. 

4.  Establishment  of  fees,  guardians,  Law  and  Order,  Hunting  and  Fishing, 
Trading,  Taxes. 

Refer  to  FR  23-8398-D.I.-B.I.A.  Order  551. 
Class  B. — Approval  by  area  director : 

1.  Any  resolution  appropriating  new  money  or  establishing  new  department. 

2.  Budget  transfer  exceeding  10  per  cent  limit  by  department. 

3.  Enterprises  with  less  than  $50,000  investment. 

,    4.  Contracts  other  than  attorney  and  consultants  for  land  resources. 
\    Employment  of  Enterprise  Managers. 

Land  withdrawal  for  non-Tribal  use  (B.I.A.,  Public  Health,  Public  School, 
5tc). 

Class  C. — Xo  approval  required. 

Budget  and  Finance  resolutions  are  always  Class  "C." 

appendix  c 

iSavajo  Tribal  Council  and  Advisory  Committee  Resolutions 

Class  "A". — Requires  the  Commissioner  of  Indian  Affairs  or  Secretary  of  In- 
;erior's  approval : 

1.  If  specifically  called  for  by  the  Tribal  Council  or  Advisory  Committee  in  the 
resolution  or  Plan  of  Operation  adopted. 

2.  Matters  involving  the  Xavajo-Hopi  dispute. 

3.  Revision  of  forms  prescribed  by  25  CFR. 

4.  Forestry  matters  that : 

(a)  Designate  any  basis  of  volume  determination  pursuant  to  25  CFR 
141.14  other  than  Scribner  Decimal  C.  Log  Rule,  cubic  volume,  piece  count, 
lineal  foot,  or  weight. 

(b)  Issue  special  instructions  as  to  deductions  from  timber  sale  receipts 
pursuant  to  25  CFR  141.18. 

(c)  Issue  advertisements  and  approve  timber  sale  volume  in  exc»- 
15  million  feet  board  measure. 

(d)  Accept  payment  of  damage  in  full  in  settlement  of  civil  trespass  pur- 
suant to  25  CFR  141.22  when  such  settlement  is  in  excess  of  $5,000. 

(e)  Approve  timber  management  plans  pursuant  to  25  CFR  141.4. 

5.  Real  Property  Management  matters  that : 
(a)  Approve  surface  leases  pursuant  to  25  CFR  131  which  provide  for  a 

duration  in  excess  of  sixty -five  years. 
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(6)  Approve  mineral  leases  of  ceded  or  surplus  lands  unless  title  thereto 
has  been  restored  to  the  Tribe  or  the  mineral  leasing  of  such  lands  is  author- 
ized by  a  specific  statute. 

(c)  Approve  royalty  rates  other  than  as  authorized  in  25  CFR  regarding 
mineral  leases  and  permits  for  oil,  gas,  and  other  minerals  except  sand 
gravel,  pumice,  and  building  stone. 

6.  Credit  matters  that : 

(a)  Approve  loans  to  the  Tribe  pursuant  to  25  CFR  91  where  the  indebted 
ness  to  the  lender  exceeds  $100,000  and  any  modification  of  such  loans  ex 
tending  repayment  terms. 

(&)   Prescribe  interest  rates  on  loans  from  the  U.S.  pursuant  to  25  CFR  91 

(c)  Approve  articles  of  association  and  bylaws  of  cooperatives  and  credi 
associations  and  amendments  or  revocations  thereof. 

(d)  Approve  the  form  of  organization  of  groups  of  Indians  applyinj 
for  loans  to  encourage  industry. 

7.  Issuance  of  exceptions  superseding  the  General  Grazing  Regulations  con 
tained  in  25  CFR  151  as  covered  in  25  CFR  151.4. 

Class  "B". — Requires  the  Area  Director's  approval. 

1.  Tribal  appropriation  of  new  money  (amending  an  approved  budget),  estab 
lishment  of  a  new  branch,  office,  department,  or  administrative  subdivision  o: 
Tribal  Government  that  will  utilize  Tribal  moneys  or  trust  lands. 

2.  Plans  of  Operation  of  Tribal  enterprises,  authorities,  corporations,  coopera 
tives  and  the  like  that  utilize  Tribal  moneys  or  trust  lands. 

3.  Contracts  and  agreements  for  legal  counsel,  claims  counsel,  and  technica 
and  consultant  services  utilizing  Tribal  funds.  (Where  resolution  authorizes  o; 
directs  execution  of  contract  or  agreement  by  the  Chairman  or  other  officer  of  th< 
Tribe,  the  resolution  itself  might  be  a  Class  "C"  with  the  instrument  only  re 
quiring  the  approval.) 

Class  "C". — Xo  approval  required. 

Resolutions  of  standing  committees  of  the  Tribal  Council  are  Class  "C". 


Appendix  VII 

Legal  Analysis     of  the  Indian   Reorganization   Act   of  1934 

This  paper  will  examine  the  Indian  Reorganization  Act  (IRA)  in  light  of 
■contemporary  policies.  Because  the  IRA  was,  until  the  passage  of  the  Indian 
Civil  Rights  Act,1  the  only  piece  of  federal  legislation  addressed  directly  to 
tribal  government,  its  policies  as  they  affect  contemporary  Indian  tribes  must  be 
examined.  The  IRA's  enactment  marked  a  major  reversal  in  federal  policy  to- 
wards Indian^:  prior  to  its  passage,  federal  policy,  broadly  stated,  was  directed 
towards  the  destruction  of  functioning  tribal  governments  with  the  hope  that 
the  leaderless  Indians  would  then  pitch  themselves  and  their  land  into  the  melt- 
ing pot/  Although  this  policy  was  relatively  <hort  lived/  its  effect  on  Indians 
was  disastrous.  While  it  is  beyond  the  scope  of  this  paper  to  trace  in  detail  the 
history  of  Indian  policy  leading  up  to  the  passage  of  the  IRA,  it  is  important  to 
review  the  origins  of  Indian  tribal  self-government  for  two  purposes:  (1)  to 
show  that  the  concept  of  Indian  self-government  was  not  an  "exception"  to  the 
American  scheme  of  government  but  was  an  integral  part  of  it  and  (2)  to  show 
that  the  policy  in  the  IRA  of  recognizing  tribal  governments  was  not  an  aber- 
ration of  policy  but  was  a  corrective  process. 

The  Power  To  Create  and  Dffine  Tribal  Government 

From  the  earliest  years  of  the  Republic  the  Indian  tribes  have  been  recognized 
•as  , 'distinct,  independent,  political  communities,"3  and.  as  such,  qualified  to 
exercise  powers  of  self-government,  not  by  virtue  of  any  delegation  of  powers 
from  the  Federal  Government,  but  rather  by  reason  of  their  original  tribal 
sovereignty.' 

Felix  Cohen  cites  as  the  derivation  of  tribal  powers  the  landmark  case  of 
Worcester  v.  Georgia*  where  the  Supreme  Court,  per  Chief  Justice  Marshall, 
in  striking  down  a  series  of  state  statutes  that  attempted  to  infringe  on  the  right 
of  the  Cherokeee  to  self-government,  held  that  the  state  was  without  power  to 
enact  such  laws.  In  doing  so.  Marshall  articulated  the  legal  foundation  for  the 
continued  existence  of  the  right  of  tribal  self-government.  The  Court's  holding 
may  be  summarized  as  follows:  (1)  the  United  States  has  plenary  power  over 
Indians;  (2)  states  may  only  exercise  those  powers  over  Indian  tribes  when 
Congress  has  authorized  the  states  to  do  so:  and  (3)  all  rights  not  explicitly 
taken  from  the  tribe  reside  in  the  tribe.  The  result  in  Worcester  may  be 
explained  partially  by  the  dispute  over  federalism.  Marshall,  a  rabid  federalist, 
chose  to  use  the  Cherokee  cases  as  a  vehicle  to  increase  federal  power.*  The 
underlying  political  philosophy  of  tribal  self-government  as  a  right  cannot  be 
explained  solely  by  Marshall's  federalism.  Without  asserting  that  tribes  retained 
rights  of  self-government.  Marshall  could  not  have  used  the  case  as  a  club  for 
federalism. 


L  *25  USC  S§  1321-1341   HOTO)    (originally  enacted  as  Art  of  Apr.  11,  1968,  Pub.  L.  No. 
90-2S4.  5S  401-40R.  801-701,  82  Stat.  79-80,  BO-81  >. 

■Books  and  articles  on  the  Allotment  Art  are  rampant:  the  best  or  at  least  most  nse- 
fnl  are:  S.  Tyler.  A  History  of  Indian  Policy  flf)7.'!)  ■  M.  Tonne.  Redskins.  Rnffleshirts 
and  Rednecks:  Indian  Allotments  in  Alabama  and  Mississippi.  1830-1800  (1061)  •  Tnttle. 
Economic  Development  of  Indian  Lands.  5  V.  Richmond  L.R.  31 0-320  (1971)  ;  Stone, 
The  Present  Statrs  of  Indian   Land  Law.  Oklft.  Bar  Assoc.   J.  72-102    (1019). 

*Althoueh  the  first  recorded  instance  of  allotment  was  as  early  as  170^  (Treaty  of 
June  1.  1798.  with  the  Oneida  Nation,  unpublished  treaty.  Archives  No.  2<0  and  al- 
though the  process  vra«  used  in  numerous  instances  prior  to  what  is  now  called  th* 
allotment  period,  the  normal  nsa.ee  of  the  term  allotment  and  allotment  policy  refers  ""> 
the  neriod  from  the  l«70's  to  1034.  Dnrine  this  time  allotment  was  used  +n  br. 
tribal  land  holdines  and  tribal  eoyernments  in  order  to  make  citizens  out  of  the  allottees. 
The  policv  was  a  disaster  for  Indians  and  resulted  in  millions  of  acres  of  land  passim? 
out  of  TnnMan  ownership.  See  F.  Cohn.  Handbook  of  Federal  Indian  Law  207-217   fl942). 

*_^-  C'ohen,  Handbook  of  Federal  Indian  Land  122  (1942).  quoting  Worcester  v.  Georgia, 

5  .31  FS  (6  Pet )  515  (1832).  ' 

~^Bnrkp-  The  Cherokee  Cases  :  A  Study  in  Law,  Politics,  and  Morality.  21  Stan.  L.  Rev. 
500  (1969). 
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Worcester's  premise  was  that  the  "Indian  Nations  had  always  been  considered 
as  distinct,  independent,  political  communities  .  .  ."  ?  But  this  rather  broad 
statement  of  Marshall's  is  grounded  on  concepts  that  are  unique  to  American 
political  philosophy.  Marshall  justifies  the  continued  right  of  independent  politi- 
cal tribal  rights  by  looking  to  the  law  of  nations, 

•  *  *  • 

*  *  *  and  the  settled  doctrine  of  the  law  of  nations  is,  that  a  weaker 
power  does  not  surrender  its  independence— its  right  to  self-govern- 
ment—by associating  with  a  stronger,  and  taking  its  protection.  A  weak 
state,  in  order  to  provide  for  its  safety,  may  place  itself  under  the  pro- 
tection of  one  more  powerful,  without  stripping  itself  of  the  right  of 
government,  and  ceasing  to  be  a  state.  Examples  of  this  kind  are  not 
wanting  in  Europe.  "Tributary  and  feudatory  states,"  says  Vattel,  "do 
not  thereby  cease  to  be  sovereign  and  independent  states,  so  long  as'self- 
government,  and  sovereign  and  independent  authority,  are  left  in  the 
administration  of  the  state."  At  the  present  day,  more  than  one  state 
may  be  considered  as  holding  its  right  of  self-government  under  the 
guarantee  and  protection  of  one  or  more  allies. 

The  Cherokee  nation,  then,  a  distinct  community,  occupying  its  own 
territory,  with  boundaries  accurately  described,  in  which  the  laws  of 
Georgia  can  have  no  force,  and  which  the  citizens  of  Georgia  have  no 
right  to  enter,  but  with  the  assent  of  the  Cherokees  themselves,  or  in 
conformity  with  treaties,  and  with  the  acts  of  congress.  The  whole  inter- 
course between  the  United  States  and  this  nation,  is,  by  our  constitution 
and  laws,  vested  in  the  government  of  the  United  States.  The  act  of  the 
state  of  Georgia,  under  which  the  plaintiff  in  error  was  prosecuted,  is, 
consequently  void,  and  the  judgment  a  nullity.8 

This  reasoning  by  itself  is  insufficient  to  totally  justify  tht  unique  place  that 
Indians  occupy  in  the  American  structure  of  government,  for,  if  the  dictates  of 
International  law  mandated  the  results  in  Worcester,  then  other  European  colo 
ial  powers  would  have  recognized  indigenous  peoples'  rights  of  self-governmen 
in  other  colonial  adventures.  A  quick  look  at  the  experience  of  other  nativ 
peoples  quickly  shows  that  the  principles  of  international  law  were  largely 
ignored.9  Although  other  native  peoples  signed  treaties  at  various  times,  these 
treaties  became  meaningless  as  soon  as  the  conquerer  had  sufficient  power.10  Even 
Canada,  whose  experiences  with  native  people  most  closely  parallel  the  United 
States,  left  Indians  with  no  right  of  inherent  self-government.  Any  rights  of 
tribes  to  govern  themselves  flowed  from  the  Indian  Actu  rather  than  residual 
sovereignty."  When  looking  at  American  history,  one  finds  that  the  principles 
that  Marshall  articulated  as  the  basis  of  Indian  self-government  were  often 
ignored  when  applied  to  territories  acquired  by  the  United  States  in  the  land 
lust  of  manifest  destiny.18  However,  only  in  the  United  States  did  native  peoples 


S 


*  31  US  (6  Pet.)  515,  559  (1832). 

8  Id.  at  560. 

9  The  major  use  of  international  law  in  the  context  of  rights  of  indigenous  peoples 
Involved  land  tenure.  Credit  for  deriving  theories  to  justify  or  explain  the  legal  status 
of  aboriginal  land  holdings  is  usually  attributed  to  the  Spanish,  sixteenth-century  theolo- 
gian Francisco  de  Vitoria  who,  In  De  Inclias  and  De  Jure  Belli,  argued  that  Indians  were 
the  true  owner  of  their  lands  and  their  failure  to  embrace  Catholicism  was  of  no  effect 
on  their  right  as  landholders.  He  also  argued  that  Indians  were  as  smart  as  some  Spanish 
peasants  and  that  thev  therefore  should  have  equal  rights  as  to  land  tenure.  Vitoria 
established  the  boundaries  around  land  ownership  and  not  those  Involving  self-covernment. 
Witness  the  Spanish  septem  of  crantincr  rights  to  Indians  rather  than  assuming  that 
they  were  a  sovereign  people.  Although  there  are  many  fine  biographies  of  the  principals 
involved  in  those  ecclesiastical  debates  (e.g.  H.  Wagner,  The  Life  and  Writings  of  Bartolome 
de  las  casas  (1967)),  the  two  most  useful  books  are  L.  Hanke,  Aristotle  and  the  American 
Indians  (1959)  &  L.  Hanke.  The  Spanish  Struggle  for  Justice  in  the  Conquest  of  America 
(1949).  As  these  concepts  relate  to  aboriginal  title  in  the  United  States  the  article  is  Cohen, 
Original  Indian  Title,  32  Minn.  L.  Rev.  28  (1947).  The  onlv  flow  in  Cohen's  article  Is  the 
false  hone  that  he  raises  based  on  a  case  (Jones  v.  Meehan,  175  U.S.  1  (1899))  that 
appeared  to  hold  that  taking  of  Indian  land  was  compensable  under  the  Fifth  Amendment 
of  the  Constitution,  an  idea  th^t  the  court  quickly  rejected. 

10  See  generally  A.  Snow,  The  Question  of  Aborigines  in  the  Law  and  Practice  of 
Nations  (1921). 

"R.S.C.  1970.  C  1-6. 

iz  See   generally   P.   Cummings   and   N.   Mickenberg,   Native  Rights  in   Canada,    (2d   ed. 

13  A.  Weinberg,  Manifest  Destiny:  A  Study  of  Nationalist  Expansionism  in  American! 
History  (1963). 
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retain  rights  of  self-government  after  the  conqueror  acquired  the  ability   to 
destroy  them. 

Since  the  principles  of  international  law  do  not  seem  to  be  a  wholly  satisfac- 
tory answer  to  the  origins  of  tribal  self-government,  one  must  look  to  other 
possible  sources  for  this  right.  One  possible  source  of  a  tribal  right  of  self- 
government  may  be  embodied  in  the  very  creation  of  the  Union  itself.  The  genius 
of  the  American  system  of  government  is  the  idea  of  separate  sovereignties.  Prior 
to  the  adoption  of  the  Constitution  no  nation  had  ever  formed  a  functioning 
government  predicated  on  the  idea  of  separate  sovereignties.11  One  only  need 
look  at  the  debates  on  the  Constitution  to  realize  the  uniqueness  of  the  idea." 
The  acceptance  of  this  idea  was  vital  to  the  establishment  of  the  republic,  but 
once  accepted  it  provided  a  philosophical  basis  for  the  acceptance  of  tribal 
government.  Marshall's  opinion  would  be  possible  only  in  a  system  that  accepted 
separate  sovereignties. 

While  there  is  no  provision  in  the  Constitution  establishing  the  legal  status 
of  Indians,16  the  amount  of  circumstantial  evidence  available  would  strongly 
Suggest  that  the  founding  fathers  envisioned  tribal  governments  as  separate 
units  of  government.  It  is  worthy  of  note  that  the  same  clause  of  the  Constitu- 
tion "  reserving  to  the  federal  government  the  power  to  regulate  commerce 
among  the  states  also  alots  a  power  to  regulate  commerce  among  the  Indians: 
Marshall's  view  of  Indians  as  domestically  dependent  nations  in  Cherokee 
'Nation  v.  Georgia™  suggests  that  they  are  integral  parts  of  the  federal  system. 
The  concept  of  reserved,  inherent  powers  articulated  in  Worcester  are  not  unlike 
the  ] towers  reserved  to  the  people  and  the  state  by  the  9th19  and  10th20  Amend- 
ments to  the  Constitution.  The  continued  use  of  treaties  even  after  the  Indians 
were  within  the  geographical  boundaries  of  the  United  States  further  emphasized 
the  belief  in  self-government.21  But  the  strongest  evidence  in  support  of  the 
proposition  that  tribal  self-government  is  inherent  in  the  American  system  is 
the  actual  practice  of  the  United  States  in  administration  of  Indian  policy. 

The  early  history  of  the  Indian-Federal  relationship  consistently  manifested 
the  intent  to  allow  continued  self-government.  The  primary  legislative  response 
to  problems  of  Indian  administration  up  until  the  1830's  is  evidenced  by  the 
Intercourse  Acts "  designed  to  separate  "Indian  Country"  from  the  United 
States.  The  major  thrust  of  these  acts  was  to  protect  Indians  from  the  incursion 
•of  the  white-man.  Although  they  were  spectacularly  unsuccessful  and,  their 
passage  may  have  exacerbated  the  problem  because  of  their  lack  of  enforcement 
provisions ;  the  intent  of  the  acts  clearly  reflects  a  policy  respecting  the  Indians' 
right  to  not  be  forcefully  assimilated.23  While  some  people  hoped  that  the  Indian 
land  would  someday  become  territories  and  later  even  states,  the  idea  that  they 
would  become  part  of  the  general  milieu  of  society  was  seldom  expressed.24  The 
power  of  removal  became  the  solution  when  more  lands  were  needed.25 

It  was  not  until  1817  that  Congress  passed  any  legislation  expressly  adver- 
tising to  government  within  the  Indian  territory,  and  this  related  only  to  crimes 
that  involved  a  non-Indian.26  The  importance  of  this  legislation  is  its  format, 
since  it  provided  the  model  for  federal  legislation  as  to  the  internal  power  and 
structure  of  tribal  government  until  1968.27  This  basic  philosophy  towards  tribal 
self-government  was  manifested  in  a  variety  of  contexts.  In  order  to  show  the 
pervasiveness  of  the  concept  it  may  be  of  some  value  to  examine  its  application 
in  several  situations. 


"  The  Federalist  Nos.  10.  20.  81  (A.  Hamilton). 

15  G.  Wools,  The  creation  of  the  American  Republic  (1969). 

"Marjroid.  Indian's  Not  Taxed — Interpretation  of  Constitutional  Provisions,  57  I.  D. 
105   (1940). 

WTJ.S.  Const.  Art.  I,  §  8.  cl.  3. 

»: "0  U.S.  (5  Pet.)  1  (1831). 

"U.S.  Const.  Amend.  IX. 

20  U.S.  Const.  Amend.  X.  m   m 

»  The  United  States  continued  to  make  treaties  "with  Indians  until  1871. 

22  Act  of  July  22.  1700.  ch.  33.  1  Stat.  137;  Act  of  Mar.  1.  1793,  ch.  19.  1  Stat  329; 
Act  of  May  10.'  1706,  ch.  30.  1  Stat.  469;  Act  of  Mar.  3,  1799.  ch.  46,  1  Stat.  743. 

n  sop-  general]?  F.  Prucha,  American  Indian  Policy  in  the  Formative  Years  :  The  Indian 
Trade  and  Intercourse  Acts.  1790-1834  (1062).  See  also  Reid,  Conflict  and  Injustice:  A 
Discussion  of  Francos  Paul  Prucha's  "American  Indian  Policy  in  the  Formative  1'ears,' 
30  N.D.  L.  Rev.  50  (1063). 

24  M.  Price.  Law  and  the  American  Indian  (Bohhs-Merrill  :  New  York,  1973). 

25  See  penerallv  G.  Foreman.  Indian  Removal   (2d  ed.  1953). 
"■  Act  of  Mar.  3,  1S17.  ch.  02.  3  Stat.  3S3. 

-Ti.x  parte  Crow  Dog,  100  U.S.  556  (1883)  and  the  legislative  response  of  the  Major 
Crimes  Act. 
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In  1866,  the  new  state  of  Kansas  "  attempted  to  tax  Indian  lands  guaranteed 
to  the  tribes  by  a  series  of  treaties.  Kansas  argued  that  the  tribes  involved  had 
ceased  to  be  Indians  because  they  had  adopted  many  of  the  customs  and  habits 
of  the  whiteman,  but  the  court  struck  down  Kansas'  attempt  at  taxation  by 
explicitly  stating  that  the  decision  of  which  and  how  a  tribe  loses  its  right  of 
self-government  rests  solely  with  the  United  States  and  is  not  conditioned  on. 
the  conduct  of  the  Indians  involved. 

Vine  Deloria  *"  uses  this  proposition  to  illustrate  that  the  right  of  self-govern- 
ment is  not  predicated  on  cultural  distinctions  but  exists  as  a  political  right 
derived  from  the  previously  discussed  reasons  underlying  Worcester  v.  Georgia. 
The  reasoning  of  the  Kansas  Indian  Case  is  vital  for  contemporary  policy,  since 
it  illustrates,  and  at  least  partially  debunks,  some  contemporary  theories  of 
tribes'  rights  of  self-government. 

This  attitude  of  Indians  being  separate  political  units  was  affirmed  again  in 
a  different  context  when  the  Supreme  Court  ruled  that  an  Indian  was  not  a 
citizen  under  the  Fourteenth  Amendment  to  the  Constitution,  and  in  fact  the 
whole  concept  of  Indian  non-citizenship  re-enforces  *°  this  acceptance  of  the 
independent  right  of  self-government.31  In  fact,  one  is  hard  pressed  to  find 
examples  where  the  stated  policy  was  to  infringe  on  the  right  of  tribal  self- 
government.  The  most  commonly  cited  examples  of  this  policy  to  destroy  tribal 
governments  is  the  allotment  period,  to  which  the  IRA  was  a  response.  The 
IRA  was  an  attempt  to  return  federal  Indian  policy  to  the  earlier  principle 
that  Indian  tribes  were  dependent  sovereign  nations.  Since  the  IRA  was  a 
reaction  to  an  unsuccessful  policy,  a  reaction  that  sought  to  reassert  tribal  self- 
government,  it  is  important  to  examine  the  underlying  policies  of  the  IRA  in 
order  to  discuss  its  future  impact,  particularly  as  it  affects  continued  rights 
of  self-government. 

Although  the  noimal  method  of  analyzing  the  IRA,82  one  involving  a  discussio 
of  the  act  section  by  section,  is  satisfactory  for  purposes  of  statutory  interprets 
tion,  such  b  method  of  analysis  tends  to  obscure  the  underlying  federal  policies. 
If.  however,  one  looks  at  the  IRA  from  a  functional  perspective,  the  overall  policy 
of  the  Act  becomes  clear,  viz.,  the  development  of  tribal  governments  such  that 
they  would  become  vehicles  for  facilitating  the  absorption  of  Indians  into  the 
Anglo  world.  The  IRA  was  to  accomplish  this  goal  by  making  tribal  governments 
into  the  image  and  likeness  of  other  American  governmental  institutions33  and 
by  crpatins:  a  means  for  economic  development.3* 


■ 


28  The  Kansas  Indians.  72  U.S.  (5  Wall.)  737  (1867). 

29  Y.  Deloria,  Of  Utmost  Good  Faith  55  (Bantam  ed.  1972). 
•"Elk  v.  \  Tkins.  112  U.S.  94  (1884). 
31  Indians   -were  not  citizens   until  specifically  made  so  in   1924,  Act  of  June  2,   1924, 

ch.  233,  43  Stat.  253. 

*  ;'pp  Comment.  Tribal  Splf-Gorprnment  and  the  Indian  Reorganization  Act  of  1934. 
70  Mich.  L.  Rev.  955  (1972)  and  F.  Cohen,  Handbook  of  Federal  Indian  Law  83-84 
(1942). 

»25  USC  §  476  (1970)  provides  for  a  constitutional  framework. 

Any  Indian  tribe,  or  tribes,  residing  on  the  same  reservation,  shall  have  the  right  to 
or<?anizp  for  its  common  welfare,  and  mar  adopt  an  appropriate  constitution  and  by-laws, 
which  shall  become  effective  when  ratified  by  a  majority  vote  of  the  adult  members  of  the 
tribe,  or  of  the  adult  Indians  residing  on  s'ieh  reservation,  as  the  case  may  be,  at  a  spe- 
cial paction  authorized  and  eallpd  bv  the  Secretary  of  the  Interior  under  such  rules  and 
regulations  as  he  may  prescribe.  Such  constitution  and  bylaws,  when  ratified  as  afore- 
said and  approved  by  the  Secretary  of  the  Interior,  shall  be  revocable  by  an  election  open 
to  the  samp  voters  and  conducted  in  the  same  manner  as  hereinabove  provided.  Amend- 
ments to  the  constitution  and  bylaws  may  be  ratified  and  approved  by  the  Secretary  in 
the  same  manner  as  the  original  constitution  and  bylaws.  25  USC  §  477  (1970)  provides 
for  a  charter-corporate  Organization. 

The  Secretary  of  the  Interior  may.  upon  petition  by  at  least  one-third  of  the  adult 
Indians,  issue  a  charter  of  incorporation  to  such  tribe:  Provided,  That  such  charter  shall 
not  bpcome  operative  until  ratified  at  a  special  election  by  a  majority  vote  of  the  adult 
Indians  livin?  on  the  reservation.  Such  charter  may  convey  to  the  incorporated  tribe  the 
power  to  purchase,  take  by  gift;  or  bequest,  or  otherwise,  own.  hold,  manage,  operate,  and 
dispose  of  property  of  every  description,  real  and  personal,  including  the  power  to  pur- 
chase restricted  Indian  lands  and  to  issue  in  exchange  therefor  interests  in  corporate 
property,  and  such  further  powers  as  may  be  incidental  to  the  conduct  of  corporate  busi- 
ness, not  inconsistent  with  law  :  but  no  authority  shall  be  granted  to  sell,  mortgage,  or 
lease  for  a  period  exceeding  ten  years  any  of  the  land  included  in  the  limits  of  the 
reservation.  Any  charter  so  issued  shall  not  be  revoked  or  surrendered  except  by  Act  of 
Congress.  (June  18.  1934,  ch.  576.  §  17,  48  Stat.  988.) 

»•  25  USC  §  469  (1970)  provides  : 

There  is  authorized  to  be  appropriated,  out  of  any  funds  in  the  Treasury  not  otherwise 
appropriated,   such  sums  as  may  be  necessary,  but  not  to  exceed   5250,000  in  any  fiscal 
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Viewed  in  terms  of  its  underlying  policy  concerns,  the  IRA  can  be  divided  into 
'our  parts  :  (1)  recognition  and  reaffirmation  of  tribal  governments  as  legitimate 
nstitutions,86  (2)  restraints,  both  specific  and  general,  on  federal  plenary  powers 
>ver  Indians,88  (3)  programs  and  devices  to  assist  economic  development  of 
ndian  tribes;87   (4)   procedures  to  implement  the  above  goals.38 

The  IRA  must  be  considered  "good"  legislation  because  it  imposes  restraints 
m  federal  power  over  Indians  and  accepts  the  concept  of  tribal  choice  as  to  form 
)f  government  .  .  .  albeit  within  a  limited  framework.  These  restraints  on  Fed- 
eral power  are  of  two  different  types :  first,  and  more  important,  the  act  stopped 
Jie  allotment  process39  and  permanently  extended  the  trust  status  of  Indian 
lands ;  *°  second,  the  IRA  granted  directly  to  the  tribes  additional  powers.41  The 
drst  restraint  applies  to  all  tribes ;  M  the  second,  however,  applies  only  to  those 
tribes  that  ratified  the  IRA.43  Tribes  within  the  scope  of  the  statute  acquired  the 
following  additional  rights  and  powers : 

To  employ  legal  counsel,  the  choice  of  counsel  and  fixing  of  fees  to  be  sub- 
ject to  the  approval  of  the  Secretary  of  the  Interior ;  to  prevent  the  sale, 
disposition,  lease,  or  encumbrance  of  tribal  lands,  interests  in  lands,  or 
other  tribal  assets  without  the  consent  of  the  tribe ;  and  to  negotiate  with 
the  Federal,  State,  and  local  governments.  The  Secretary  of  the  Interior 
shall  advise  such  tribe  or  its  tribal  council  of  all  appropriation  esti- 
mates or  Federal  projects  for  the  benefit  of  the  tribe  prior  to  the  submis- 
sion of  such  estimates  to  the  Bureau  of  the  Budget  and  the  Congress.44 

En  reality,  all  these  additional  rights  have  nothing  to  do  with  the  power  of 
tribes  to  govern  themselves ;  instead,  the  tribes  under  the  IRA  merely  have  the 
power  of  veto  over  certain  exercises  of  federal  power. 

These  additional  rights,  or  federal  restraints,  ought  to  extend  to  all  tribes. 
Presently,  this  grant  of  powers  applies  only  to  those  tribes  that  chose  to  be  under 
the  IRA  or  those  that  failed  to  reject  it.45  In  many  instances,  a  tribe  came  or 
failed  to  come  under  the  legislation  by  accident.  The  history  of  the  IRA's  passage 
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year,  to  be  expended  at  the  order  of  the  Secretary  of  the  Interior,  in  defraying  the  ex- 
penses of  organizing  Indian  chartered  corporations  or  other  organizations  created  under 
sections  461,  462,  463,  464.  465,  466  to  470.  471  to  473,  474,  475,  476  to  478,  and  479  of  this 
title.  (June  18.  1934.  ch.  576,  §  9,  48  Stat.  986.) 

25  USC  §  470  (1970)  provides: 

There  is  authorized  to  be  appropriated,  out  of  any  tunds  in  the  Treasury  not  other- 
wise appropriated,  the  sum  of  $20,000,000  to  be  established  as  a  revolving  fund  from 
which  the  Secretary  of  the  Interior,  under  such  rules  and  regulations  as  he  may  pre- 
scribe, may  make  loans  to  Indian  chartered  corporations  for  the  purpose  of  promoting 
the  economic  development  of  such  tribes  and  of  their  members,  and  may  defray  the  ex- 
penses of  administering  such  loans.  Repayment  of  amounts  loaned  under  this  authoriza- 
tion shall  be  credited  to  the  revolving  fund  and  shall  be  available  for  the  purposes  for 
which  the  fund  is  established.  (June  IS.  1934.  ch.  576,  §  10,  48  Stat.  986  ;  June  29.  1960, 
Pub.  L.  86-533.  §  1(16).  74  Stat.  248;  Sept.  15,  1961,  Pub.  L.  87-250,  75  Stat.  520.) 

K  25  USC  §  §  476-477  ( 1970) . 

»25   USC   §475    (1970)    preserves  Indian  rights  in  suits  against  the  United  States 

Nothing  in  sections  401,  462,  403,  464,  465,  460  to  470,  471  to  473,  474,  475.  476  to 
478,  and  479  of  25  U.S.C. 

:"25  USC  §§469-470   (1970). 

88  25  USC  §  478  (1970)  provides  a  procedure  for  tribes  to  implement  the  provisions  of 
the  IK  \. 

Sections  461.  462.  463.  464,  465,  466  to  470.  471  to  473,  474,  475,  476  to  478.  and 
479  of  this  title  shall  not  apply  to  any  reservation  wherein  a  majority  of  the  adult 
Indians,  voting  it  a  special  election  duly  called  by  the  Secretary  of  the  Interior,  shall  vote 
against  its  application.  Tt  shall  be  the  dirty  of  fhe  Secretary  of  the  Interior  within  one 
year  after  June  18.  1934.  to  call  such  an  election,  which  election  shall  he  held  by  secret 
ballot  upon  thirty  days'  notice.   (June  18,  1934,  ch.  570.  §  18,  48  Stat.  98S.) 

*>25  USC  §  461    (1970). 

No  land  of  any  Indian  reservation,  created  or  set  apart  bv  treaty  or  agreement  with  the 
Indians.  Act  of  Congress.  Executive  order,  purchase,  or  Otherwise,  shall  be  allotted  in 
severalty  to  any  Indian.  (June  18,  1934.  ch.  576.  §  1.  48  Stat  98  I.  I 

»25  USC  §  402   (1970). 

The  existing  periods  of  trust  pl-ced  upon  anv  Indian  lands  and  any  restriction  on  aliena- 
tion thereof  are  extended  and  continued  until  otherwise  directed  by  Congress,  (June  IS 
1934.  ch.  576.  §  2.  48  Stat.  9S4.) 

41  25  USC  §476  (1970). 

42  See  Gilbert  and  Taylor,  Indian  Law  Questions,  S  Ariz.  L.  Rev.  102,  113,  (1967). 
"  2."  USC  8  478  (1070)  v  ' 
"25  USC  §  476   (1970). 

*  Tribal  Self-Government  and  the  Indian  Reorganization  Act  of  19S!,,  supra  note  32, 
at  3  <  2. 
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is  full  of  stories  why  tribes  failed  to  ratify  the  Act."  Sometimes  they  were  siniph 
misinformed;  other  times  they  felt  betrayed  because  of  discrepencies  betweer 
the  proposal  and  the  enactment  of  the  Act.47  The  time  limit  the  Act  imposed  fo: 
ratification*8  by  the  various  tribes  was  a  result  of  political  compromise  and  ha; 
served  only  to  create  inconsistency  of  legal  status  between  IRA  and  non-IRJ 

The  Bureau  of  Indian  Affairs  and  the  Associate  Solicitors  for  Indian  Affair' 
Office  take  the  position  that  as  a  matter  of  fact  policy  and  practice.  IRA  and  non 
IRA  tribes  logically  should  be  treated  equally  when  the  issue  involved  is  one  thai 
the  IRA  addresses.49  If  this  is  true,  and  in  the  majority  of  cases  it  would  appeal 
to  be.  then  no  reason  for  continuing  the  statutory  distinction  between  IRA  ant 
non-IRA  tribes,  at  least  in  regards  to  federal  restraints,  presently  exists. 

This  statutory  distinction  creates  an  ironic  situation  for  the  Navajo  Nation 
the  largest  and  wealthiest  Indian  tribe  in  the  United  States.  In  an  era  when  th'j 
watchword  for  federal  policy  is  "self-determination,"  the  Navajo  Nation,  because 
it  specifically  rejected  the  IRA  four  decades  ago,60  cannot  hire  an  attorney  with 
out  federal  approval,  must  subject  its  lands  to  right  of  way  without  tribal  con 
sent,  and  must  acquire  Congressional  approval  for  acquisition  of  additional  land 
Id  contrast,  many  small  tribes  may  do  all  of  the  above  because,  having  ratified 
the  IRA.  and  came  under  the  IRA  by  default  they  have  the  power  as  conferred 
by  relevant  statutes  passed  pursuant  to  the  IRA.51 

'  Clearly,  an  amendment  to  those  sections  of  Title  25  protecting  non-IRA  tribe< 
is  needed  so  that  such  protection  will  extend  to  all  tribes.  If  the  practice  01 
federal  agencies  is  to  treat  tribes  equally,  then  protections  should  be  equally 
effective  because  of  a  statutory  requirement  and  not  because  of  administrative 
grace. 

The  IRA  was  a  candid  admission  on  the  part  of  the  United  States  that  its 
immediate  past  Indian  policy  had  obviously  failed.  One  should  not  credit  solely 
the  IRA  with  fostering  or  even  recognizing  Indian  governments  as  permanenl 
institutions;  instead,  the  IRA  recognized  and  formalized  these  institutions  witl 
the  aim  of  bringing  Indians  into  the  mainstream  of  American  life.52  The  IHS 
sought  to  transform  tribal  governments  into  the  image  and  likeness  of  com 
parable  American  institutions.  The  IRA  manifests  this  intention  in  25  U.S.C 
§^  476— 477.  Section  476  provides  for  a  constitutional  form  of  tribal  organization;" 
section  477  enables  tribes  to  organize  under  a  corporate  framework  based  on  1 
charter.54 

Unfortunately  for  the  policy  makers  in  "Washington,  Indians  refused  to  dis 
appear  or  assimilate.  The  IRA  and  its  plans  for  reorganization  of  Indian  govei 


«  1935  Comm.  of  Ind.  Ann.  Rep.  113-122. 
*■  Id.,  at  135. 
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25  USC  §  478   (1970)    (The  time  for  holding  an  election  under  this  section  was  ex> 
tended  to  June  18.  1936.  by  Act  of  June  15.  1935,  ch.  260,  §  2,  4S  Stat.  988.) 

40  Interview  with  Morris  Thompson,  Reid  Chambers  et.  al. 

50  Tribal  Self-Governrnent  and  the  Indian  Reorganization  Avt  of  193$,  supra  note  32 
at  f«72. 

USC  ?§  475.  476  (1870). 

52  John  Collier  articulated  one  of  the  motivations  behind  the  IRA  in  the  following  term? 

And  now.  the  sixth  principle  :  The  experience  of  responsible  democracy,  is.  of  all  ex 
peripnees.  the  most  therapeutic,  the  most  disciplinary,  the  most  dynamopenic  and  the  mos' 
productive  of  efficiency.  In  this  one  affirmation  we.  the  workers  who  knew  so  well  th< 
diversity  of  the  Indian  situation  and  its  incalcitrancy  toward  monistic  programs.  wer< 
prepared  to  be  unreserved,  absolute,  even  at  the  risk  of  blunders  and  of  turmoil.  We  trie^ 
to  extend  to  the  tribes  a  self-governing  self-determination  without  any  limit  beyond  th< 
need  to  advance  by  stages  to  the  poal.  Coneress  let  us  zo  onlv  part  wav*  but  the  part  wav 
when  administrative  will  was  undeviating.  proved  to  be  enough.  Often  the  administrative 
will  wns  not  undeviatin::.  often  the  administrative  resourcefulness  was  not  enoueh.  offer 
and  Gulliver's  threads  of  the  land  allotment  system  and  of  civil  service  and  the  appro- 
priation systems  kept  the  administrator  imprisoned.  The  establishment  of  livine  democracv 
profound  democracy,  is  a  hieh  art:  it  is  the  ultimate  challenge  to  the  administrator.  Tb< 
Indian  Service  since  1933  has  practiced  the  art,  has  met  the  challenge,  in  wavs  varied 
•enough  and  amid  situations  diversified  enoush  to  enable  one  to  eive  a  verdict  which  sppit> 
jrenuinfly  momentous  :  the  democratic  way  has  been  proved  to  be  enormouslv  the  efficien- 
wav.  the  srenius-releasingr  and  the  nutritive  and  life-impelling  way,  and  the  wav  of  order, 

J.  rollier.  Indians  of  the  Americas,  155-56  (abr.  ed.  1947). 
ipra  note  33. 

54  Supra  note  33. 
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ments  was  in  practical  terms  a  failure.  Indians  continued  to  govern  themselves 
to  a  great  degree  as  they  had  before  the  passage  of  the  IRA  although  the  press 
of  allotment  was  removed.  Constitutions  and  charters  were  adopted,  but  their 
effect  on  actual  tribal  government  was  minimal.06 

What  now  must  be  examined,  in  the  light  of  the  expressed  federal  policies  of 
self-determination,  is  the  role  and  value  of  charters  and  constitutions  in  Indian 
governments  as  they  relate  to  the  principles  of  self-government.  In  spite  of  the 
men  underlying  federal  policy  of  absorption  of  Indians  into  the  American  main- 
stream, the  IRA  was  tangible  proof  of  modified  federal  policy,  viz.,  that  Indian 
tribes  should  have  the  option  of  existing  as  separate  governmental  entities.  In 
theory  the  tribal  constitutions  and  corporate  charters  were  to  be  complementary, 
the  ('(institution  providing  the  framework  for  government  and  the  corporate  char- 
ter the  vehicle  for  economic  development.  In  practice  this  division  of  function  is 
rarely  a  reality.  The  need  for  corporate  charters  as  economic  development  vehicles 
disappeared  as  tribes  found  or  were  forced  to  use  alternative  means  to  develop. 
John  Collin  believed  that  a  tribal  charter  would  enable  tribes  to  carry  out  most 
of  the  activities  affecting  their  own  resources  which  the  Bureau  of  Indian  Affairs 
then  performed.  5G  While  the  IRA  charter  as  a  means  of  economic  development 
may  now  be  anachronistic,  the  policy  of  tribal  economic  development  and  greater 
self-government  through  use  of  tribal  contracting  is  not. 

One  can  see  that  the  two  major  thrusts  of  the  IRA,  i.e.,  continued  recognition 
of  self-government  and  restrictions  on  the  exercise  of  federal  plenary  power,  not 
only  should  be  retained  but  are  absolutely  necessary  if  Indian  tribes  are  to  con- 
tinue to  exist  as  separate  cultural  entities  with  defined  rights  of  political  auton- 
omy. Conversely,  there  are  portions  of  the  Act  which  are  at  best  anachronistic, 
such  as  secretarial  discretion  57  and  the  corporate  charters.  58  But  since  the  law 
is  a  seamless  web  and  since  Indian  law  is  the  most  seamless  of  all,  to  simply 
strike  any  portion  of  Title  25  by  means  of  legislative  amendment  may  result  in 
unforeseen  consequences  particularly  in  relation  to  the  trust  obligation  of  the 
United  States  to  Indians  and  the  further  extension  of  general  discretionary  power 
over  Indians  that  resides  in  the  Secretary  of  the  Interior. 

The  role  of  the  Secretary  of  the  Interior  in  approving  constitutions  and  amend- 
ments as  provided  for  in  section  25  U.S.C.  §  476  is  not  without  controversy.  The 
Secretary's  absolute  unchallengeable60  veto  power  over  constitutions  and  amend- 
ments when  provided  for  in  the  constitutions  of  IRA  tribes  is  viewed  by  many 
tribes  as  being  the  worst  example  of  the  paternalism  of  the  trust  relationship. 
One  may  make  a  credible  argument  that  at  the  time  of  the  passage  of  the  IRA 
Secretarial  discretion  was  needed  because  of  the  underlying  educational  goals  of 
the  IRA,  viz..  to  educate  Indians  to  the  genius  of  democracy  and  to  keep  tribes 
on  the  path  of  democracy,  and  because  the  United  States  had  to  insure  that  no 
tribe  would  establish  a  Constitution  that  would  violate  fundamental  precepts  of 
the  Anrjlo   society.  60 


55  J.  Collier.  A  Birdseye  View  of  Indian  Policy,  Historic  an1  Contemporary  (mimeo 
035).  Collier  summarizes  the  tribes'  powers  under  a  tribal  charter  as  fallows: 

1.  The  general  power  to  make  contracts  binding  upon  the  tribe  for  the  future. 

2.  The  power  to  lease  tribal  land  or  to  grant  permits  for  the  use  of  tribal  land  without 
Departmental  approval. 

3.  The  power  to  receive  money  due  under  any  leases  or  contracts  which  the  tribe  may 
Tiake.  and  also  money  received  as  profit  from  any  tribal  enterprises,  and  to  spend  such 
ncome  for  the  benefit  of  the  tribe  or  to  distribute  such  income  per  capita  amons  the 
nembers  of  the  tribe. 

4.  The  power  to  sue  for  the  protection  of  its  rights,  and  to  be  sued,  if  the  tribe  violates 
:he  richts  of  its  members  or  of  any  outsiders. 

5.  The  power  to  carry  on  business  as  a  corporation. 

<\.  The  riTht  to  borrow  money  from  the  revolving  fund  set  up  under  section  10  of  the 
tndian  Reorganization  Act  and  to  use  money  so  borrowed  for  tribal  enterprises  or  for 
oans  to  cooperative  associations  and  individual  members  of  the  tribe. 

Cf.   Indian   Self-Petermination  and  Education  Assistance  Act.  25  U.S.C.    5  450   (1970) 

86  John  Collier  M  letter  (in  office). 

57  25  URC  S  47fi 

»25  nsr  ?  477] 

a  Ticin  Cities,  Chippewa  v.  Morton. 

•°  Collier.  Indians  of  the  Americas. 
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But  today  none  of  these  reasons  are  viable.  The  concept  of  tribal  self-detenu 
nation  is  circumscribed  by  limiting  the  perimeters  of  tribal  conduct.  One  of  tfc 
unforeseen  aspects  of  the  Indian  Civil  Rights  Act  should  be  the  effect  it  h? 
on  the  federal  government's  role  as  guardian.  Prior  to  its  passage  acts  of  trite 
governments  were  immune  from  judicial  scrutiny  because  of  sovereign  immunity  ' 
or  if  sovereign  immunity  did  not  prohibit  the  action,  because  of  the  principle  thr 
the  United  States  Constitution  was  not  applicable  to  tribes  through  its  origin; 
enactment  or  through  the  fourteenth  amendment.  62  Therefore  tribal  conduc 
even  if  subject  to  judicial  scrutiny,  was  to  be  held  to  the  constitutional  standan 
Because  of  these  two  concepts,  tribes  were  free  to  conduct  their  internal  affah 
in  any  way  they  wished  even  if  such  conduct,  if  done  by  the  federal  governmei 
or  the  states  would  violate  the  most  fundamental  prohibitions  of  the  Bill  c 
Rights.  63  This  exemption  from  constitutional  restraints,  which  was  in  full  blooi 
in  1934,  forced  the  United  States,  for  moral  reasons  power  over  the  limits  of  trib; 
some  control  in  the  form  of  Secretarial  approval  power  over  the  limits  of  trib; 
conduct  as  it  related  to  tribal  organic  documents.  Therefore,  the  Secretarial  a\ 
proval  power  functioned  not  only  as  an  educational  process  but  also  as  a  fori 
of  judicial   review. 

This  process  insured  that  no  tribe  could  through  its  constitution  or  by  law  ena< 
provisions  that  would  be  repugnant  to  the  federal  Constitution.  But  with  to 
passage  of  the  Indian  Civil  Rights  Act  and  its  explosive  subject  matter  jurisdi< 
tional  expansion,6*  the  need  for  Secretarial  discretion  was  reduced  to  an  eduea 
tional  function,  a  dubious  function  at  best.  The  function  of  Secretarial  discrt 
tion  was  to  regulate  within  broad  boundaries  the  relationship  between  trib? 
government  and  its  constituents.  But  with  the  passage  of  the  ICRA,  this  fun( 
tion  was  no  longer  necessary.  One  may  perhaps  better  understand  this  in  th 
context  of  hypothetical s.  Assume  that  a  tribe  has  an  ICRA  Constitution  and  tha 
the  Secretary  of  the  Interior  must  approve  amendments.  The  tribe  wishes  t 
amend  the  Constitution  so  that  property  belonging  to  individual  members  livin 
on  the  tribe  may  be  seized  without  compensation  when  the  tribe  determines  tha 
it  is  to  the  tribe's  interest  to  make  such  a  taking.  Surely  the  Secretary  wouL 
disapprove  such  an  amendment  since  it  flies  in  the  fact  of  the  5th  Amendment  t 
the  U.S.  Constitution.  But  if  discretion  were  removed,  leaving  the  decision  u; 
to  the  tribe  as  to  the  propriety  of  laws,  any  individual  injured  by  such  an  actio; 
would  still  be  free  to  challenge  the  proposed  change  in  a  federal  court  unde 
the  ICRA. 

While  there  is  a  substantial  element  of  the  Indian  population  that  would  deer 
the  use  of  the  ICRA  to  challenge  tribal  authority,  because  they  believe,  not  with 
out  justification,  that  the  act  is  evil  and  is  designed  to  foster  termination,  th 
realty  is  that  the  act  will  not  be  repealed.  And  if  the  experience  of  the  theocrati 
pueblos  of  New  Mexico  offers  any  guidance,  the  ICRA  will  not  be  modified  tc 
exclude  any  particular  group  of  Indians,  regardless  of  the  strength  of  thei 
argument.  Given  this  proposition,  it  would  appear  to  be  beneficial  for  tribes  t 
use  the  existence  of  the  act  as  a  lever  to  remove  at  least  one  aspect  of  contrc 
that  the  United  States  has  over  the  structure  of  tribal  government. 

The  mere  removal  of  Secretarial  discretion  from  the  IRA  would  not  be  enoiul 
to  insure  freedom  of  self-government ;  it  would  also  require  that  the  exercis 
of  powers  under  25  U.S.C.    §§2^  and  SI66  be  curtailed  in  some  manner.  B. 
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61  Native  American  Church  and  Navajo  Tribal  Council. 

62  Tnlton  v.  Mayes,  163  U.S.  376  (1896). 

63  Sen.  Subcomm.  on  Const.  Rts..  89th  Con?  ,  2d  Sess.  Comm.  Print  8   C1966V 
w  Ziontz.    ;Tn   Defense  of  Tribal   Sovereigmtv :   An  Analysis  of  Judicial  Error  in 

struction  of  the  Indian  Civil  Rights  Act,"  20  S.D.L.  Rev.  1   (1975). 

63  25  U.S.C.  §  2.  Duties  of  Commissioner: 

The  Commissioner  of  Indian  Affairs  shall,  under  the  direction  of  the  Secretary  of  t:i 
Interior,  and  agreeably  to  such  regulations  as  the  President  may  prescribe,  have  t:i 
management  of  all  Indian  affairs  andof  all  matters  arisine  out  of  Indian  relations. 

66  25  U.S.C.   |  81.  Contracts  with  Indian   Trioes  or  Indians: 

No  agreement  shall  be  made  by  any  person  with  any  tribe  of  Indians,  or  individua 
Indians  not  citizens  of  the  United  States,  for  the  payment  or  delivery  of  any  mone; 
or  other  thing  of  value,  in  present  or  in  prospective,  or  for  the  granting  or  procurin; 
any  privilege  to  him  or  any  other  person  in  consideration  of  services  for  said  India: 

(Continued 
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looking  at  the  experiences  of  tribes  who  have  specifically  rejected  the  IRA,  such 
as  the  Navajos,  one  finds  that  the  Secretary  of  the  Interior  through  his  agents 
and  the  Commissioner  of  Indian  Affairs  have  assumed  power  to  approve  or  dis- 
approve many  tribal  actions.  While  there  may  be  some  justification  in  doing  this 
under  the  trust  rubric  to  retain  financial  responsibility  for  breach  of  trust,  the 
use  of  such  power  ignores  the  fact  that  a  principle  of  self-government  is  the  right 
to  make  errors.  Perhaps  one  way  of  preventing  the  spread  of  the  prevasive 
power  of  the  Secretary  over  tribes,  once  the  IRA  approval  power  is  removed, 
is  to  extend  the  restraints  on  the  exercise  of  federal  power  that  exist  in  the  IRA 
to  all  tribes  coupled  with  an  increase  in  Federal  restraints.  If  this  were  accom- 
plished, the  foundation  of  federal  administrative  powers  would  be  undermined, 
forcing  the  Secretary,  if  he  wished,  to  continue  this  exercise  of  power  to  go  to 
Congress  and  obtain  specific  authorization.  Many  areas  in  §§2  and  81  are  at  odds 
with  contemporary  policy  and  the  continuation  of  this  broad  grant  of  power  to 
the  Secretary  of  the  Initerior  is  clearly  at  logger  heads  with  the  theory  of 
self-determination. 

Since  the  IRA  was  an  attempt  to  return  federal  Indian  policy  to  recognition 
of  the  continued  existence  of  tribal  government,  partially  because  of  the  legi- 
timate existence  of  government,  any  proposed  changes  with  the  IRA  must  be 
discussed  in  light  of  the  current  status  of  tribal  governments  in  relationship 
i|  to  concepts  of  self-government.  One  of  the  distinguishing  aspects  of  the  federal 
Indian  relationship  has  been  the  periodic  appearances  of  troughs  of  "benign 
}  neglect".  After  each  of  these  periods  it  has  been  necessary  for  a  series  of  cases 
to  reexplain  the  political  status  of  Indians  to  whomever  happens  to  be  the 
protagonist  of  the  hour.   Since  the  resolution  of  disputes  in  courts  of  law — 
a  general  Issue  to  be  resolved  between  two  parties — often  the  language  of  the 
ii  cases  discussing  tribal  sovereignty  are  not  in  terms  of  self-government  but  in 
terms  of  jurisdiction.  The  pervasiveness  of  the  trust  concept  in  the  late  19th 
,  century  often  hid  the  self-government  aspects  of  Indian  tribes.  Starting  with 
[|  U.S.  v.  Kagama,  in  which  the  court  in  upholding  the  power  of  Congress  to  enact 
\\  the  Major  Crimes  Act  found  the  power  not  in  specific  grants  in  the  Constitution 
!  under  the  Commerce  Clause  or  the  War  powers  but  in  the  Christian  obligation 
i  to  protect  those  whom  you  have  made  weak  and  out  of  the  obligation  came  the 
,  power. 

In  effect  the  Court  found  that  there  was  a  trust  power  that  was  a  legitimate 
source  of  Congressional  power  over  Indians.  A  power  not  confined  by  the  re- 
straints of  the  Constitution.  From  Kagama  until  the  IRA  the  major  thrust 
i  of  federal  activity  was  exercising  this  newly  expanded  trust  power,  for  good 
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relative  to  their  lands,  or  to  any  claims  growing  out  of,  or  In  reference  to.  annuities, 
Installments,  or  other  moneys,  claims,  demands,  or  things,  under  laws,  or  treaties  with 
the  United  States,  or  official  acts  of  any  officers  thereof,  or  in  any  way  connected  with 
or  due  from  the  United  States,  unless  such  contract  or  agreement  be  executed  and 
'  approved  as  follows  : 

First.  Such  agreement  shall  be  in  writing,  and  a  duplicate  of  it  delivered  to  each 
party. 

Second.  It  shall  bear  the  approval  of  the  Secretary  of  the  Interior  and  the  Commis- 
sioner of  Indian  Affairs  endorsed  upon  it. 

Third.  It  shall  contain  the  names  of  all  parties  in  interest,  their  residence  and  occupa- 
tion :  and  if  made  with  a  tribe,  by  their  tribal  authorities,  the  scope  of  authority  and 
the  reason  for  exercising  that  authority,  shall  be  given  specifically. 

Fourth.  It  shall  state  the  time  when  and  place  where  made,  the  particular  purpose  for 
which  made,  the  special  thing  or  things  to  be  done  under  it,  and  If  for  the  collection 
of  money,  the  basis  of  the  claim,  the  source  from  which  it  Is  to  be  collected,  the  disposi- 
tion to  be  made  of  it  when  collected,  the  amount  or  rate  per  centum  of  the  fee  in  all 
cases  :  and  if  any  contingent  matter  or  condition  constitutes  a  part  of  the  contract  or 
agreement,  it  shall  be  specifically  set  forth. 

Fifth.  It  shall  have  a  fixed  limitpd  time  to  run.  which  shall  he  distinctly  stated. 

All  contracts  or  agreements  made  in  violation  of  this  section  shall  be  null  and  void, 
and  all  money  or  other  thing  of  value  paid  to  any  person  by  any  Indian  or  tribe,  or  any 
one  else,  for  or  on  his  or  their  behalf,  on  account  of  such  services,  in  excess  of  thp 
amount  approved  by  the  Commissioner  and  Secretary  for  such  services,  may  be  recovered 
by  suit  in  the  name  of  the  United  States  in  any  court  of  the  United  States,  regardless 
;of  the  amount  in  controversy;  and  one-half  thereof  shall  be  paid  to  the  person  suins 
ifor  the  same,  and  the  other  half  shall  be  paid  into  the  Treasury  for  the  use  of  the  Indian 
or  tribe  by  or  for  whom  it  was  so  paid. 
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and  evil.  For  example  it  provides  the  basis  for  exempting  Indian  personality 
from  state  tax  by  finding  that  state  tax  the  property  to  be  taxed  were  federal 
Instrumentalities  designed  to  carry  out  a  federal  obligation  of  trust  and  to  tax 
would  interfere  with  this  policy.  While  on  the  other  extreme  it  allowed  Congress 
to  enact  legislation  taking  Indian  property  that  would  have  been  outside  of 
the  Indian  context  a  clear  violation  of  the  fifth  Amendment  to  the  Constitution. 
The  court  allowed  this  on  the  basis  of  the  relationship  of  the  United  States  to  its 
ward  was  a  political  problem. 

After  this  case,  considered  by  some  the  low  point  of  Indian  law,  cases  delinerat- 
ing  the  degree  of  rribal  self-government  became  almost  non-existent.  While 
the  reasons  for  this  decline  are  manifold,  two  world  wars,  the  great  depression 
and  the  pre-occupation  of  the  white  majority  in  transferring  Indian  lands  to 
n«>n-Indian  ownership,  the  principle  was  never  seriously  challenged  although 
.systematic  exceptions  were  evident.  It  was  not  until  the  1950's  that  the  issue 
of  tribal  self-government  again  became  an  issue  for  determination  by  the  courts. 
except  that  the  issue  was  framed  in  terms  of  jurisdiction  rather  than  self- 
government.  Too  often  discussions  of  Indian  jurisdiction  degenerate  into  a  maze 
of  intricate  legal,  political,  sociological  discussion,  but  before  this  one  sinks 
beneath  the  foam  it  may  be  of  some  value  to  discuss  jurisdiction  not  in  terms 
of  specific  exercise  of  tribal  power  or  is  more  often  the  case  prohibitions  of  state 
power  but  how  the  important  recent  cases  on  jurisdiction  relate  to  the  concept 
of  self-government  as  an  integral  part  of  the  American  structure.  During  this 
era  one  must  remember  that  the  federal  government  had  attempted  to  use  the 
states  a*  vehicles  of  termination  and  assimilation  for  some  tribes  and  the  gen- 
eral political  philosophy  of  termination  had  put  the  status  of  Indians  into  a 
state  of  uncertainty.  But  the  court  instead  of  going  along  with  a  general  political 
philosophy  of  termination  that  appeared  to  dominate  the  executive  and  to  some 
degree  the  legislative  branches  of  government  chose  instead  to  reaffirm  tribal 
self-government. 

The  three  most  important  cases  all  arose  between  members  of  the  Navajo 
Nation  and  the  state  of  Arizona  and  while  the  factual  issue  in  dispute  varied 
the  legal  issue  was  precisely  the  same,  what  is  the  limits  of  the  States  power 
on  an  Indian  reservation.  Williams  v.  Lee  involved  a  non-Indian  trader  on  the 
Navajo  Nation  who  brought  an  action  on  a  debt  owed  by  a  Navajo  client, 
incurred  on  the  Navajo  Nation,  into  state  Court. 

The  Navajos  attacked  the  courts  jurisdiction  on  the  basis  of  Woreester  v. 
Georgia.  The  Supreme  Court  upheld  the  Navajos  challenge  but  in  doing  s) 
changed  the  rules  of  the  game  as  between  the  United  States,  the  States  and  the 
tribe.  Under  a  pure  interpretation  of  Worcester  the  state  in  order  to  have  the 
power  to  adjudicate  the  debt  would  have  to  find  a  specific  grant  of  power  from 
Congress  but  instead  the  court  chose  to  say,  absent  a  governing  act  of  Congress 
the  crucial  inquiry  is  whether  the  states  act  infringed  on  the  tribes  right 
of  self-government.  This  articulation  of  what  has  become  known  as  the  infringe- 
ment test  had  great  importance  for  tribal  government  for  while  it  was  a 
reaffirmation  of  self-government  in  the  face  of  strong  terminationist  conduct 
by  the  other  branches  of  government.  Infringement  implied  that  there  was  a 
realm  of  state  power  that  existed  without  federal  approval,  e.g..  those  areas 
that  would  not  interfere  with  self-government,  an  imprecise  term  at  best.  After 
Williams  the  right  of  self-government  would  still  exist  but  the  scope  wa? 
seriously  threatened. 

In  lP-fto  the  Court  attempted  to  explain  what  the  new  relationship  between 
the  entities  would  be  with  Williams  as  the  new  bottom  line.  Arizona  had  levied 
a  2%  gross  receipts  tax  on  business  on  the  reservation.  Warren  Trading  Post 
a  federally  licensed  enterprise  challenged  the  states  power  to  levy  such  tax. 
Appellant,  based  the  challenge  on  two  separate  theories,  that  the  Commerce 
Clause  prohibited  the  attempted  tax  or  that  the  state  tax  was  inconsistant  with 
the  comprehensive  congressional  plan  to  regulate  trade  and  intercourse  amora 
the  Indians,  e.g..  that  Congress  had  preempted  the  field  or  the  Congressional 
plan  to  have  Indian  reservations  govern  themselves.  The  court  declined  t( 
address  the  Constitutional  issue  and  specifically  held  that  the  regulation  ol 
federally  licensed  traders  was  an  area  of  federal  preemption. 
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The  third  case  is  McClanahan  v.  Arizona  Tax  Comm'n.,  whore  the  court  in 
an  unanimous  decision  struck  down  Arizona's  attempt  to  levy  state  persona] 
Income  tax  on  Indians  living  on  the  reservation  deriving  income  from  reservation 
sources.  McClanahan  stressed  the  Indians  right  of  sell-government  as  exempli- 
fied by  the  numerous  treaties  and  statutes  dealing  with  Indians  as  a  source 
of  freedom  from  state  incursion.  The  major  importance  of  McClanahan  was, 
it  clarified  contemporary  guidelines  for  the  exercise  of  tribal  power  vis-a-vis 
the  state.  In  effect  these  three  cases  provide  the  conceptual  framework  for 
codification  of  the  scope  of  tribal  power.  The  power  of  tribes  absent  a  govern- 
ing act  of  Congress — may  be  broken  down  as  follows  : 

(1)  Tribal  power  is  exclusive  over  activities  of   Indiana   on   the   reservation. 

(2)  When  there  is  a  non-Indian  interest,  the  tribes  right  to  regulate  may  be 
'concurrent  with  the  states.  The  extent  of  concurrent  power  is  determined  by 
the  state/tribes  jurisdictional  powers  which  involves  an  interest  analysis  ap- 
proach. The  states  power  exists  only  if  the  claimed  right  to  be  exercised  does 
not  interfere  with  the  tribes  right  of  self-government. 

!    A  codification   of   Indian   status   re   the   states   is   an   extremely    significant 

project.  The  theory  of  codification  is  that  there  is  no  substantive  changes  in  the 

law  and   in  most  instances  this  is   a  true  statement  of  intent  but  to   codify 

Indian  Civil  status  is  not  without  its  dangers,   particularly  since  the  major 

protection  of  Indian  rights  has  not  been  the  legislature  but  has  been  the  courts. 

The  normal  rule  for  codification  is  that  if  one  wishes  to  make  the  existing  law 

aiore  difficult  to  change  then   one  should  codify  the  law,   change  outside  of 

statutory  construction  then  entails  an  affirmative  act  of  the  legislature,  whereas 

without  codification  the  law  is  subject  to  change  by  judges.  Codification  then 

would  in  the  normal  system  make  change  much  more  difficult  to  achieve  but  the 

'unique  aspects  of  Indian  lawT  make  codification  because  of  this  precise  reason 

;".1angerous.  Traditionally  in  America  it  has  been  the  federal  judiciary  that  has 

served  as  the  major  protection  for  minority  rights.  The  independence  of  the 

judiciary  allows  them  to  be  relatively  free  from  the  political  pressures  entailed 

>y  elections.  When  one  contrasts  the  performance  of  the  state  judiciaries  with 

hat  of  the  federal  ones  he  finds  that  states  that  have  elected  judiciaries  have 

^een  reluctant  to  make  unpopular  decisions.   Of  course  there  are  benefit s   in 

Modifying  the  contemporary  law  on  jurisdiction,  one  it  would  freeze  the  law  at 

111  relative  high  point  for  Indian  self-government.  This  must  be  offset  with  the 

jlanger  of  setting  out  the  full  range  of  powers  by  tribes  before  a  body  that  has 

jiistorically  been  disfavorable  to  Indians. 

1  The  major  benefit  of  codification  would  be  to  make  clear  the  jurisdictional 
■elationship  for  courts.  To  codify  the  jurisdictional  status  along  the  lines  set 
>ut  in  the  body  after  McClanahan  and  Williams  would  at  a  minimum  provide 
midelines  for  lawyers  involved  in  Indian  litigation.  While  the  codification 
hould  have  no  affect  on  actual  jurisdiction  since  the  federal  common  law  as  to 
Indians  would  simply  be  adopted,  setting  out  the  precise  relationship  may  have 
>olitical  consequences.  Once  codified,  the  way  is  paved  for  simple  Congressional 
egislation  to  remove  whole  areas  of  Indian  jurisdiction  by  statute,  e.g..  over 
ion-Indians,  while  Congress  could  do  this  now  under  existing  authority  the 
lifference  in  doing  it  on  its  own  initiative  and  as  part  of  a  codification  scheme 
s  significant. 

The  second  major  area  of  present  concern  that  may  be  codified  involves  tribal 
•ower,  the  best  and  most  comprhensive  exposition  of  these  powers  was  written 
|ti  1034  in  relation  to  the  Indian  Reorganization  Acts  language  in  476  "powrr< 
ested  in  any  tribe  or  tribal  council  by  existing  law".  While  the  powers  that 
Solicitor  Marigold  enumerates  is  extensive  and  is  derived  from  the  concept  <>f 
eserved  powers  rather  than  granted  powers,  the  listing  of  ]>owers  hlghlite  the 
ery  weakness  of  such  an  approach.  Conspicously  absent  from  the  powers  vested 
M  the  power  over  non-Indians,  a  concept  inconveivable  in  19.°>4.  While  one  can 
rgue  as  a  matter  of  law  that  the  power  of  tribes  is  not  limited  by  enumeration, 
hat  this  would  only  be  spelling  out  in  greater  detail  exi^timr  power*  with  a 
sving  clause  similar  to  the  one  in  the  IRA.  the  advantages  of  codification 
ppear  to  outweigh  the  disadvantages  and  making  it  statutory  is  not  a  guarantee 
I  permanency.  One  thins:  that  ought  to  be  obvious  to  Indians  is  the  transience 
f  promises  even  when  thev  are  laws. 


Appendix  VIII. — Analysis  of  Administrative  Discretion  of  Secretary  of 
Interior  Regarding  Delegated  Authority  Over  Indian  Tribal  Trust 
Resources  and  Income 

On  the  Pennsylvania  Avenue  side  of  the  Department  of  Justice  building  in 
Washington.  D.C.,  is  engraved  the  following  words :  "Where  law  ends,  tyranny 
begins."  Kenneth  Davis  has  written  in  response  to  that :  "Where  law  ends,  discre- 
tion begins,  and  the  exercise  of  discretion  may  mean  either  beneficence  or 
tyranny,  either  justice  or  injustice,  either  reasonableness  or  arbitrariness." 
In  recommending  that  25  U.S.C.  Section  476  be  amended  so  that  the  Secretary  of 
Interior  shall  have  no  discretion  to  disapprove  any  tribal  action  enacted  pursuant 
to  tribal  powers  recognized  by  the  United  States,  except  those  that  directly 
affect  the  trust  responsibility,  is  an  easy  recommendation  to  make  and  an 
extremely  difficult  one  to  implement.  The  United  States  owes  a  trust  obligation 
to  Indian  tribes.  The  extent  and  nature  of  this  trust  obligation  is  the  most  vexing 
problem  of  Federal  Indian  policy.  While  it  has  been  the  linchpin  of  the  relation- 
ship between  the  Indians  and  the  United  States  ever  since  it  was  first  articulated 
in  Cherokee  Nation  v.  Georgia,  its  precise  nature  is  amorphous.  Trust  obligation 
implies  that  the  United  States  has  a  fiduciary  relationship  to  Indian  tribes. 
Implicit  in  this  fiduciary  relationship  is  the  principle  that  the  trustee  has  discre- 
tion over  management  of  the  trust.  While  it  is  clearly  beyond  the  scope  of  this 
Task  Force  to  engage  in  any  examination  of  basic  trust  theory,  it  must  be  noted 
that  the  trust  is  the  crux  of  the  relationship  and  without  the  trust  existing  in 
some  form,  Indian  tribes  would  cease  to  exist  as  units  of  semi-independent 
government. 

Indian  attitudes  about  the  trust  relationship  and  discretionary  powers  pur- 
suant to  the  relationship  are  bittersweet.  Clearly,  without  discretion  one  may 
uot  have  a  trust.  There  is  no  management  left,  but  some  form  of  trust  relation- 
ship must  exist  or  tribes  may  not  exist  as  separate  units  of  self-government. 
And,  in  fact,  any  mention  of  terminating  the  trust  relationship  is  viewed  with 
abhorrence  by  Indians.  Indians  well  remember  the  last  major  experience  of 
eliminating  the  trust  relationship,  an  experience  that  resulted  in  extinguishing 
the  existence  of  some  tribes  as  legal,  political  entities.  The  problem  then  is  not 
:o  have  a  trust,  but  instead  how  may  Indians  lessen  the  broad  discretionary 
powers  of  the  Secretary  of  the  Interior  as  granted  to  him  by  Congress,  while  at 
the  same  time  maintaining  a  relationship  that  in  the  end  would  impose  liability 
}n  the  United  States  for  breach  of  fiduciary  obligations.  In  order  to  determine 
what  should  be  the  proper  role  of  the  Secretary  of  the  Interior  on  approving  or 
disapproving  tribal  actions,  clearly  he  must  maintain  power  at  some  point. 

This  paper  will  examine:  (1)  The  scope  of  discretionary  power  that  should 
reside  in  the  Secretary  of  the  Interior  for  approving  or  disapproving  tribal 
ictions ;  (2)  what  policies  should  guide  the  Secretary  of  the  Interior  in  making 
:hese  decisions;  and  (3)  what  administrative  devices  should  be  implemented  for 
consigning  and  structuring  the  exercise  of  discretionary  powers.  Discretionary 
power  exists  whenever  a  public  officer,  in  this  case  the  Secretary  of  the  Interior, 
is  delegated  by  law  to  make  choices  among  possible  courses  of  action  or  in- 
lction.  Of  course,  these  choices  must  be  those  within  the  effective  limits  of 
(lis  power.  One  important  fact  must  be  emphasized.  In  the  discussion  of  dis- 
cretion, one  assumes  that  the  Secretary  is  acting  within  the  confines  granted 
:o  him  by  Congress,  and  he  is  not  making  either  illegal  or  questionable  choices. 

In  Federal  Indian  policy,  this  is  extremely  important  because  it  appears  that 
he  power  of  the  Secretary  of  the  Interior  to  make  discretionary  choices  has  been 
greatly  abused.  Professors  Monroe  Price  and  Reid  Chambers  have  noted  that  "a 
>asic  flaw  in  Federal  Indian  policy  *  *  *  is  its  shapelessness,  its  potential  for 
irbitrariness  and  uncertainty,  attributable  in  large  part  to  the  vast  discretion 
)f  the  Secretary."  It  is  extremely  important,  then,  to  examine  the  scope  of  the 
'unction  and  policy  of  discretion,  because  those  choices  lawfully  made  under  dis- 
•retionary  powers  are  unreviewable  in  any  forum.  Fortunately,  Secretarial  an- 
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thority  is  not  limited  to  absolute  alternatives,  e.g.,  a  return  to  the  most  oppressive 
wardship  doctrines  that  existed  in  the  19th  Century,  characterized  by  United 
States  v.  Kagama  and  Lone  Wolf  v.  Hitchcock.  In  this  period  Felix  Cohen  has 
delineated  at  least  ten  different  areas  in  which  the  concept  of  guardian,  ward  or 
trusteeship  was  used.  These  range  all  the  way  from  approving  or  disapproving 
individual  Indian  conduct  in  the  normal  course  of  human  activity  to  abrogation 
of  treaty  rights  under  a  rubric  of  "political  question".  While  there  are  no 
absolutes  in  Indian  policy,  there  is  a  high  probability  that  this  type  of  oppres- 
sive wardship  will  not  be  reimposed. 

The  other  extreme,  termination  of  the  Federal  trust  responsibility,  will  also 
not  be  discussed  in  great  detail.  The  reasons  are  self-evident.  If  there  is  no 
trust  relationship,  one  is  not  concerned  with  the  problems  of  discretionary  powers 
and  the  adequacy  of  judicial  review  affects  tribal  decisions. 

The  first  step  that  should  be  taken  to  limit  the  abuse  of  Secretarial  discretion 
should  lie  by  defining  specifically  the  areas  in  which  discretionary  powers  exist. 
This  may  be  done  by  amending  25  U.S.C.  Section  2  to  include  language  that  the 
•  rary  of  the  Interior  shall  have  no  discretion  to  approve  or  disapprove 
activities  of  tribal  government  except  when  those  activities  involve  trust  assets. 
Secondly,  25  U.S.C.  Section  476  should  be  amended  to  say  that  the  Secretary  of 
the  Interior  shall  have  discretion  to  approve  or  disapprove  tribal  activities  only 
as  prescribed  in  Section  2.  While  there  is  no  adequate  working  definition  of 
trust  assets  over  which  discretionary  power  should  still  exist,  it  would  probably 
include,  at  a  minimum,  tribal  resources,  particularly  land,  minerals,  timber 
and  other  natural  resources.  Professors  Price  and  Chambers  have  suggested  that 
"the  trust  responsibility  could  be  read  as  placing  the  highest  value  on  the  Federal 
guarantee  of  space  immune  from  state  intervention  where  Indian  society  can  be 
pursued." 

It  is  important  to  note  that  this  does  not  involve  any  Federal  activity  in 
determining  what  types  of  culture  ought  to  exist  on  the  reservation.  In  fact, 
its  focus  is  that  the  United  States  should  function  as  a  protector  of  the  Indian 
"right  to  be  different"  in  a  pluralistic  society.  If  one  takes  this  definition  and 
applies  it  as  the  minimal  limits  of  discretionary  power  resources,  it  leaves  one 
with  two  possible  approaches  to  the  exercise  of  this  residual  discretionary 
power.  The  first  would  be  to  limit  the  Secretary  of  the  Interior  to  an  extremely 
small  role  involving  anything  properly  done  by  an  Indian  tribe.  His  sole  function 
would  be  to  act  as  a  guardian  or  a  bodyguard  of  those  assets  necessary  to  ensure 
the  Federal  guarantee  of  space  immune  from  state  intervention.  But  his  dis- 
cretion would  exist  only  as  to  what  course  of  action  he  would  take  once  the 
tribe  requested  that  he  act.  In  effect,  once  an  Indian  tribe  has  made  a  lawful 
decision,  a  decision  that  is  consistent  with  the  appropriate  tribal  codes,  ordinances 
and  other  Federal  restraints  on  tribal  power,  the  Secretary  would  have  to 
carry  out  that  decision  if  requested.  His  sole  function  would  be  that  when  there 
is  a  threat  to  Indian  property  from  the  outside,  be  it  state  or  local  government, 
the  United  States  would  then  defend  and  protect  the  tribe's  interest.  This  would 
only  be  done  upon  an  affirmative  request  from  the  tribe.  In  effect,  all  matters 
the  tribe  could  possibly  engage  in  are  solely  the  tribe's  prerogative,  and  the 
Secretary  would  have  no  power  to  disallow  any  tribal  action. 

The  problems  with  this  approach  are  largely  self-evident.  There  is  little 
protection  for  minority  political  or  cultural  factions  within  the  tribe.  In  tribes 
that  have  large  non-resident  enrollments,  the  resources  could  be  exploited  or 
the  land  could  be  alienated,  destroying  whatever  base  for  cultural  separateness 
may  exist  for  those  residents  who  wish  to  live  on  the  reservation.  It  also  would 
have  a  tremendously  dangerous  psychological  effect  because  it  would  instill  an 
attitude  that  there  no  longer  would  exist  any  affirmative  obligation  of  the 
United  States  to  Indians.  It  would  not  be  hard  to  conceive  that  Federal  policy 
would  quickly  turn  into  termination. 

The  second  possible  alternative  for  Secretarial  discretion  would  include  the 
protective  bodyguard  aspects  of  the  first  but  in  addition  would  leave  the  Secre- 
tary power  to  disapprove  certain  types  of  tribal  actions.  Disapproval  would  be 
limited  to  those  situations  that  would  endanger  the  continued  cohesiveness  of 
the  tribe  and  its  culture.  Secondly,  they  would  be  limited  exclusively  to  actions 
relating  to  disposition  of  tribal  trust  assets.  Restricting  the  Secretary's  authority 
to  matters  affecting  tribal  assets  would  reflect  the  recognition  of  an  overriding 
authority  over  tribes  in  the  Federal  courts  to  approve  or  disapprove  tribal 
actions  pursuant  to  the  Indian  Civil  Rights  Act. 
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|  The  Secretary,  in  exercising  his  approval  power,  or  conversely,  his  disapproval 
power,  would  do  so  with  the  goal  that  Professors  Price  and  Chambers  have 
articulated,  e.g.,  a  guarantee  of  space  where  tribal  society  can  be  pursued. 
While  the  Secretary  in  making  decisions  pursuant  to  his  power  should  not  be 
unaware  of  the  considerations  of  the  distinct  aspects  of  Indian  culture,  the 
power  should  not  be  used  to  preserve  culture  in  a  fixed  period.  Indian  societies 
must  be  allowed  the  opportunity  to  grow  and  develop  as  any  other  social 
organization,  the  distinction  being  that  the  type  of  growth  and  change  should  be 
determined  by  the  tribe  rather  than  the  United  States  government.  While  this 
approach  would  greatly  curtail  the  theoretical  power  of  the  Secretary  of  the 
Interior,  it  would  in  reality  make  little  difference  on  the  actual  practices 
presently  used.  The  different  approaches  to  scope  would  entail  different  con- 
sideration in  order  to  resolve  specific  issues. 

Assume  that  a  tribe  is  offered  the  opportunity  to  lease  30%  of  its  reserva- 
tion for  a  new  town  development.  The  development  will  be  in  an  area  that  some 
members  of  the  tribe  believe  sacred.  Further,  assume  that  the  tribe  has  law- 
fully complied  with  its  own  procedures  to  effectuate  the  transaction.  Under 
model  number  one,  the  Secretary  must  approve  the  transfer.  Under  model  num- 
ber two,  whether  or  not  it  would  be  approved  would  turn  on  whether  in  his 
discretion  the  lease  would  be  contrary  to  the  concept  of  "life  estate"  set  out  in  the 
guide  for  making  discretionary  decision.  This  decision  would  not  be  reviewed  in 
either  case.  But  regardless  of  how  one  defines  the  scope  of  discretion,  one  is  still 
left  with  an  ultimate  unchallengeable  power  in  the  Secretary  of  Interior  to  make 
decisions. 

Fortunately,  there  are  means  by  which  one  may  regulate  the  exercise  of  dis- 
,  cretion.  Two  broad  areas  of  control  are  present,  confining  and  structuring  dis- 
cretion. Confining  in  the  situation  above  is  the  process  of  narrowing  the  areas 
j  in  which  discretion  is  exercised,  limiting  power  solely  to  tribal  actions  that 
.  affect  trust  property.  This  may  be  further  accomplished  by  requiring  promulga- 
tion of  administrative  rules  on  the  part  of  the  BIA  or  Secretary  of  Interior 
,  relating  to  their  authority  over  trust  resources,  resulting  in  further  restraints 
on  Congressional  grants  of  power. 

When  combined  with  structuring,  it  gives  the  tribe  knowledge  of  the  process  by 

'  which  a  decision  was  made.  Structuring  is  the  process  of  controlling  the  manner 

■  by  which  administrative  discretionary  power  is  exercised.  Discretion  may  only 

j  be  challenged  on  procedural  points.  In  Davis'   Discretionary  Justice,  the  key 

i  to  limiting  discretion  is  with  openness.  When  the  informational  process  by  which 

j  a  decision  is  reached  is  combined  with  stringent  procedures,  the  capacity  to  make 

,  unjust  or  arbitrary  decisions  is  greatly  diminished.  What  should  be  required 

a^  a  minimum  in  order  for  a  tribal  decision  to  be  vetoed,  even  those  affecting 

trust  assets,  would  be  a  hearing  in  which  the  tribe  could  present  its  side,  or  If 

impractical,  since  these  are  usually  not  competing  entities,  at  least  a  full  oppor- 

i  unity  to  be  heard.  But  regardless  of  which  method  is  used,  the  Secretary  should 

have  to  publish  or  at  least  make  available  findings  of  fact  as  to  why  a  decision  is 

being  made.  Furthermore,  the  reasons  for  the  decisions  should  also  be  made. 

The  distinction  between  reasons  and  fact  are  important  since  this  should 
infuse  some  element  of  consistency  and  provide  area  for  judicial  review,  All  of 
this  increased  process  should  he  accomplished  by  more  substantial  rules  as  to 
the  procedure,  since  the  only  way  to  really  control  discretion  is  by  insisting  that 
proper  procedures  are  adhered  to. 

A  second  issue  deals  with  retention  of  Secretarial  discretion:  that  is.  to  whom 
is  the  trust  obligation  owed?  This  question  arises  in  two  separate  contexts  :  first. 
a  tribe  in  which  there  are  two  comi>etin^  interests  for  political  power;  secondly, 
when  there  is  a  problem  as  to  which  group  of  people  is  the  tribe  itself. 

In  hypothetical  situation  number  one.  assume  that  there  Is  a  tribe  that  is  split. 
e.g.,  some  members  of  the  tribe  allege  that  they  are  the  legitimate  governing  body 
of  the  tribe  and  further  allege  that  the  other  group  which  pretends  power  does 
so  because  of  violations  in  election  laws,  changes  in  constitutions,  ordinances, 
bylaws,  fraud,  corruption,  graft,  or  whatever  reason  one  cares  to  name.  While 
the  the  so-called  aggrieved  parties  could  tile  an  action  in  Federal  district  court 
under  the  Indian  Civil  Rights  Act  to  resolve  the  dispute,  this  can  he  a  costly. 
time-consuming  process,  during  which  time  the  tribe  could  possibly  Buffer  dis- 
astrous consequences.  In  circumstances  like  this,  the  Secretary  of  "the  Interior, 
after  making  a  determination  that  there  is  no  way  internally  for  the  tribe  to 
resolve  the  dispute,  could  administratively  determine  which  group  is  legitimated 
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in  power  pending  outcome  of  the  litigation.  This  type  of  solution  would  also  be 
applicable  wThen  conceivably  a  Federal  district  court  would  find  no  jurisdiction 
existing  under  the  Indian  Civil  Rights  Act. 

The  second  problem  is  much  more  difficult  because,  unlike  the  first  hypothetical 
where  there  is  no  dispute  as  to  who  the  tribe  is  and  the  dispute  is  solely  over  who 
is  in  control,  in  the  second  circumstance,  the  fundamental  issue  is  what  group  is 
the  tribe.  Obviously,  in  this  circumstance  there  cannot  be  a  remedy  under  the 
Indian  Civil  Rights  Act  because  before  one  can  file  an  action  under  the  Act,  it  is 
necessary  that  there  be  a  tribe  that  is  violating  an  enumerated  right.  While 
theoretically  one  could  file  an  action  against  a  group  denominating  it  a  tribe, 
this  obviously  would  defeat  the  purpose  since  it  would  be  an  admission  that  the 
other  in  power  in  a  tribe.  In  these  circumstances,  it  is  encumbent  upon  the 
Secretary  of  the  Interior  to  make  some  ruling  as  to  who  legitimately  belongs  to 
an  Indian  tribe.  These  are  not  easy  decisions,  given  the  broad  range  of  member- 
ship possibilities  that  occur  in  the  numerous  Federally-recognized  tribes. 


Appendix  IX. — Impact  of  the  Indian  REORGANIZATION  Act  on  the  Governmen- 
tal Functions  of  the  Pueblo  of  Laguna 

impact  of  the  ira  on  the  governmental  functions  of  the  pueblo  of  laguna 

What  impact  did  the  Indian  Reorganization  Act  of  June  18, 1934  (48  Stat.  984) 
(hereinafter  referred  to  as  the  IRA)  as  subsequently  amended,  have  on  the  gov- 
ernmental functions  of  the  Pueblo  of  Laguna?  How  does  the  Pueblo  of  Laguna 
function  under  the  IRA? 

Historical  perspective 

On  the  San  Jose  River,  forty-five  miles  southwest  of  Albuquerque  lies  the 
Pueblo  of  Laguna.  Founded  after  the  Pueblo  Revolt  of  1680  by  Keresan  peoples 
from  the  pueblos  of  Ceneguilla,  Santo  Domingo,  and  Cochiti,  *  Laguna  soon  be- 
came more  important  than  its  famous  neighbor,  Aeoma.  It  is  the  only  pueblo  now 
existing  that  has  been  founded  since  the  advent  of  Europeans  into  New  Mexico,  * 
Since  the  latter  part  of  the  17th  Century,  the  Pueblo  of  Laguna  has  had  to  deal 
directly  or  indirectly  with  foreign  governments.  These  early  dealings  with  foreign 
governments  and  Laguna's  own  structured  system  of  government  formed  the 
bases  of  the  present  day  sophisticated  governmental  entity.  The  basic  task  of  the 
Pueblo  of  Laguna  during  the  late  17th  and  18th  centuries  has  been  to  regain  the 
lands  it  recognized  as  its  own.  Thus,  from  their  original  holdings  confirmed  by 
the  Spanish  as  a  grant  four  leagues,  measured  one  league  in  each  of  the  four 
cardinal  directions  from  the  door  of  the  old  church,  the  Lagunas  have  acquired 
by  grant,  purchase,  and  executive  order,  269.879  acres  of  lai*<L2  Most  recently, 
the  Pueblo  of  Laguna  voted  to  acquire  a  neighboring  ranch  that  will  add  approxi- 
mately 29.000  acres  to  Laguna's  existing  land  base.3 

In  1863,  Abraham  Lincoln,  President  of  the  United  States  of  America,  recog- 
nized and  confirmed  the  right  of  the  Pueblo  of  Laguna  to  govern  itself,  and 
solemnly  pledged  the  full  faith  of  the  United  States  of  America  that  the  customs 
and  land  rights  of  said  Pueblo,  and  the  liberties  and  religions  of  its  members, 
should  forever  be  protected  by  the  United  States  of  America  and  forever  remain 
inviolate.  As  evidence  of  said  recognition,  confirmation  and  solemn  pledse.  Presi- 
dent Lincoln  gave  the  Governor  of  Laguna  Pueblo  a  cane,  which  has  in  the 
course  of  years  become  the  staff  and  symbol  of  the  office  of  Governor  or  said 
pueblo.*  Thus,  while  the  United  States  was  negotiating  treaties  and  other 
arguments  with  other  Indian  tribes,  it  has  simultaneously  recognized  and 
affirmed  Laguna's  form  of  government. 

Several  factors  influenced  the  structure  of  Laguna's  government.  Among  the 
influential  factors  were  the  educational  backgrounds  of  its  tribal  members. 
Carlisle  Indian  School  was  established  in  1879  by  Captain  Richard  H.  Pratt." 
From  its  doors  emerged  many  young  Indian  men  and  women  who  had  learned 
the  English  language,  had  become  acquainted  with  the  American  system  of 
government  and  who  had  traditional  Pueblo  Indian  backgrounds.  Among  these 
young  Indians  were  several  members  of  the  Pueblo  of  Laguna.  They  were  among 
persons  who  would  draft  the  "Laws.  By-Laws,  and  Constitution  of  the  Pueblo 
of  Laguna"  that  took  affect  in  1908.  Thus.  26  years  prior  to  the  enactment  of  the 
IRA,  Laguna  Pueblo  had  expressed  its  democratic  form  of  covernment. 

The  introduction  of  the  provisions  of  the  IRA  to  members  of  Laguna  Pueblo 
was  made  via  teams  comprised  of  Bureau  of  Indian  Affairs  (BIA)  employees, 

♦This  is  an  anthropological  finding  and  not  the  true  origin  of  Laguna  Pueblo  according 
to  oral  tradition. 

1F»rayer,  "Pueblo  Indian  Land  Grants  of  the  "Rio  Abajo,"  Now  Mexico  (1939),"  p.  32. 

2  Braver,  supra,  p.  46. 

8  Tribal  Referendum  held  on  March  6,  1976. 

*  "Amended  Constitution  and  By-Laws  of  the  Pueblo  of  Laguna  in  New  Mexico  (1958)," 
p.  1. 

5  Bureau  of  Indian  Affairs,  "Indian  Tribes,  Bands,  and  Communities  Which  Voted  to 
Accept  or  Reject  the  Terms  of  the  Indian  Reorganization  Act,  the  Dates  When  Elections 
Were  Held,  and  The  Votes  Cast,"  (Tribal  Relations,  Pamphlet  1A)   (September  194G),  p.  6. 
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who  in  some  instances  were  also  tribal  members  or  closely  affiliated  with  the 
Pueblo,  and  tribal  officials.  They  were  to  explain  and  interpret  the  provisions 
of  the  Act  Naturally,  after  witnessing  and  hearing  of  the  genocide  and  gross 
inequities  brought  on  neighboring  Plains  Indians,  members  of  the  Pueblo  were 
very  skeptical  about  ratifying  any  Act  of  Congress.  After  several  months  of 
explanation  and  debate  the  tribal  members  voted  to  come  under  the  provisions 
of  the  Act  on  October  27.  11)34  by  a  vote  of  776  (yes  votes)  to  6  (no  votes).  6  What 
Laguna  people  remember  most  about  the  IRA  is  the  mass  slaughtering  of  sheep 
and  cattle  that  took  place  according  to  section  6  (Conservation  of  Indian 
Resources)   of  the  Act. 

It  can  be  argued  that  undue  influence  was  used  on  the  illiterate  and  unedu- 
cated members  of  the  tribe.  Among  older  tribal  members  today,  there  is  still 
some  discontentment  as  to  the  manner  in  which  the  IRA  was  presented  to  them 
for  consideration.  However,  the  results  of  the  secretarial  election  and  the 
Pueblo's  subsequent  ratification  of  the  '"Constitution  and  By-Laws  of  the  Pueblo 
of  Laguna  in  New  Mexico'7  in  1949  can  be  asserted  prima  facie  evidence  of  the 
IRA's  acceptance  among  members  of  the  Pueblo  of  Laguna.  It  should  be  noted 
that  eighteen  of  nineteen  Pueblo  tribes  in  New  Mexico  voted  to  go  under  the 
IRA.  Jemez  Pueblo  voted  not  to  go  under  the  provisions  of  the  IRA.  Subsequently, 
onlv  four  pueblos  including  Laguna.  Santa  Clara.  Isleta  and  Ziini  have  adopted 
Constitutions  pursuant  to  section  16  of  the  IRA  of  June  18,  1934  (48  Stat.  984), 
as  amended  by  the  Act  of  June  15,  1935  (49  Stat.  378).  Thus,  no  pronounced 
impact  can  be  demonstrated  as  per  the  pre-existing  governmental  structure  of 
Laguna  Pueblo. 

Tribal  governing  structure 

The  Tribal  Council  is  composed  of  the  following  elected  officials :  Governor, 
1st  Lieutenant  Governor.  Second  Lieutenant  Governor,  Head  Fiscale:  First 
Fiscale;  Second  Fiscale.  Treasurer;  Secretary;  Interpreter;  and  representatives 
from  the  six  recognized  villages  of  the  Pueblo  of  Laguna.  The  Officials,  except 
the  village  representatives,  are  considered  the  Staff  Officers  who  are  in  effect 
an  Executive  Cabinet.  The  line  of  authority  is  given  seriately  during  the  absence 
of  the  Governor.  The  IRA.  according  to  several  Laguna  tribal  members  and 
officials,  merely  served  to  document  Laguna's  pre-existing  form  of  government 
that  exhibits  elements  of  Spanish  influence. 

The  Governor  acts  as  the  chairman  of  the  council  meeting  where  an  agenda, 
outlining  the  topics  for  discussion  and  consideration,  is  followed.  The  topics 
range  from  investment  planning  to  the  hiring  and  firing  of  tribal  employees. 
The  Council  acts  as  a  business  enterprise,  social  services  agency,  legislature, 
personnel  department,  etc.  The  above  roles  indicate  only  those  roles  that  I  have 
seen  the  Council  fill  thus  far  in  my  research  and  observation. 

Council  meetings  are  held  once  a  week  to  consider  the  business  of  the  Tribe 
and  sometimes  twice  a  week  when  matters  of  urgency  arise.  An  average  of  ten 
topics  for  discussion  and  consideration  appear  on  the  agenda,  but  the  number 
of  items  discussed  and  decided  on  vary  with  the  complexity  of  issues.  There 
are  no  formal  rules  governing  the  conduct  and  procedures  of  Tribal  Council 
meetings  or  the  councilmen.  The  only  guidelines  are  briefly  set  out  in  the  Tribal 
Constitution  and  By-Laws. 

Every  village  is  represented  on  the  staff  (Executive  Branch)  by  at  least  one 
individual,  and  could  he  represented  by  as  many  as  four  individuals.  Thus, 
one  village  could  be  represented  on  Council  by  six  individuals.  Despite  the 
possibility  of  antagonism,  there  is  no  history  of  such  an  election.  There  are  a 
total  of  21  voting  members  in  the  Tribal  Council  (6  villages,  with  2  repre- 
sentatives for  a  total  of  12,  and  9  Staff  Officers). 

Organization  of  tribal  administration 

The  Council  has  11  standing  committees  which  are  made  up  of  people  from 
the  Council,  but  the  majority  of  the  members  are  from  the  community.  The 
standing  committees  are:  Budget  Committee;  Community  Health  Representa- 
tive Committee;  Laguna  Elementary  Advisory  Board;  Scholarship  Committee. 
Land  Claims  Committee;  Finance  and  Planning  Committee;  Board  of  Trustees 
(Minor's  Trust  Account)  ;  and  the  Membership  Committee.  The  Planning  Com- 
mission is  presently  funded  by  the  Economic  Development  Administration,  and 
is  charged  with  developing  plans,  writing  proposals  and  negotiating  with  Federal 

"Dennis,  "The  American  Indian  1402-1970."  (1971),  p.  41. 
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agencies  for  the  overall  economic  development  of  the  Pueblo  of  Laguna.  Their 
task  is  perhaps  the  Lifeline  of  the  Tribe'i  future.  Their  authority  to  conduct 
Negotiations  on  behalf  of  the  Pueblo  bus  recently  been  extended  so  as  to  prevent 
anv  unnecessary  delays  in  obtaining  funding.  Prior  to  obtaining  tins  extension 
Ef  authority,  the  Committee  had  limited  authority  in  relationship  to  its  tasks 
and  working  time.  Basically,  the  standing  commit  tees  bave  authority  until  their 
decisions  are  reviewed  by  the  Tribal  Council,  at  which  point  the  Council  is 
in  complete  control.  Nothing  is  done  without  the  final  review  and  approval  of 
the  Council. 
Relationship  between  the  staff  officers  ami  tribe!  counctt 

The  relationship  between  the  Tribal  Council  and  the  staff  officers  is  immediate 
and  interdependent.  The  concept  of  separation  of  powers  is  not  applied  in  the 
Laguna  Pueblo  system  of  government.  The  Governor  only  votes  in  cases  of  a 
tie  vote,  whereas  the  other  staff  members  are  voting  members  of  tribal  council. 
In  effect,  the  Governor,  Secretary  and  Treasurer  act  as  discussion  leaders  who 
explain  facts  of  the  various  topics  under  consideration  and  guide  the  Council 
in  their  decision  making  process. 

Actual  structure  vs.   documented   structure 

The  self-government  powers  enumerated  in  the  Tribal  Constitution  and  Ordi- 
nance are  carried  on  to  the  very  extent  that  they  are  written.  The  powers  and 
duties   outlined   in   the  Constitution  are  general   and   include  many  areas.   In 

'■  effect,  the  Council  acts  as  a  Department  of  Health,  Education  and  Welfare, 
Department  of  Labor.  Department  of  Justice  and  other  agencies  designated  to 
promote  the  general  well-being  of  tribal  members.  The  structure  is  understood 
by  council  members  and  is  for  the  most  part  respected  by  tribal  members.  The 
abjections  to  the  present  system  lie  in  the  slowness  of  processing  business 
through  the  Tribal  Council.  This  slowness  can  be  attributed  to  the  bureaucratic 

1  red  tape  that  the  Council  must  go  through  prior  to  making  a  definitive  decision. 

•  The  Federal  program  proposal  process  retards  the  action  that  the  Tribal  Council 

t  can  take.  Also,  the  outside  consultants  that  the  tribe  hires  have  to  consult  with 
the  Area  Office  on  certain  matters.  A  major  bottleneck  appears  in  the  require- 
ment that  the  Secretary  of  the  Interior  approve  many  of  the  decisions  and 
activities  that  Council  engages  in.  The  past  is  scarred  with  hasty  decisions  which 
were  definitely  not  of  the  careful,  analytical  character  that  is  the  style  of  many 
Indian  councils.  Today,  members  of  Councils  are  careful  to  understand  the 
substance  of  every  issue.  Outsiders  are  quick  to  criticize  the  process,  but  after 
a  subjective  look  at  the  backgrounds  of  the  councilmen  and  the  magnitude 
and  complexities  of  the  decisions  they  have  to  make,  one  tends  to  have  a 
different  perspective. 

Plans  for  revision  of  the  tribal  constitution 

Under  previous  tribal  administrators  there  was  a  movement  to  revise  the  1968 
constitution.  A  revised  and  amended  constitution  has  been  pending  before  the 
Council,  but  other  urgent  matters  have  superseded  its  consideration.  It  should 
I  be  noted  that  Laguna  Pueblo  had  a  written  constitution  at  the  turn  of  the 
I  century   (1908).  The  1908  constitution  was  revised  and  amended  in  the  1940s 
pursuant  to  the  IRA  and  the  constitution  was  ratified  and  approved  in  1949. 
■  Again,  in  the  mid-1950's  there  was  a  need  to  revise  and  amend  the  1949  con- 
stitution. Out  of  this  third  revision  came  the  1958  constitution  which  the  Pueblo 
i  of  Laguna  presently  abides  by.  The  latest  revision  was  accomplished  by  means 
i  of    a    committee    comprised    of    members    of    the    Tribal    Membership    Com- 
mittee, consultants  who  had  expertise  in  the  revision  of  tribal  constitutions,  a 
representative  of  the  Secretary  of  the  Interior,  and  tribal  attorneys.  The  pend- 
ing revised  and  amended  constitution  has  already  drawn  some  criticism  and 
will   probably    not   be   approved   during   this   administration.    The   urgency    of 
approval  is  dependent  on  the  attitude  of  the  particular  administration.  This 
is  the  case  in  many  matters  of  importance. 

Conclusion 
Thus,  the  IRA  did  not  have  a  pronounced  impact  on  the  Pueblo  of  Laguna. 

The  relative  governmental  sophistication  and  the  foreign  relations  background 
,  of  the  Pueblo  of  Laguna  in  existence  when  it  considered  the  IRA  and  voted  to 
,  come  under  the  provisions  of  the  Act  downplayed  any  significant  impact.  Today. 

the  Pueblo  of  Laguna  functions  as  a  democracy  not  because  of  the  IRA  but  in 

congruence  with  the  organizational  purpose  of  the  Act. 
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Foreword 

This  report  represents  six  months  of  research  conducted  by  the  American 

Indian  Lawyer  Training  Program  (AILTP).  Participating  in  the  research  effort 

were  Indian  law  students  who  took  part  in  AILTP's  Indian  Law  Seminar  and 

t  Intern  Project  for  the  summer  and  fall  of  1975.  The  interns  were  supervised  and 

|  encouraged  by  Indian  attorneys  of  the  AILTP  staff. 

The  underlying  philosophy  of  the  research  project  was  premised  upon  tbe 
firm  conviction  of  the  attorneys  and  law  students  involved  that  the  Indian  legal 
community  has  an  obvious  fiduciary  responsibility  to  tribal  governments  and 
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tribal  courts.  Those  Indians  who  are  fortunate  enough  to  obtain  a  legal  educa- 
tion and  experience  in  the  legal  profession  must  realize  that  a  personal  duty 
is  owed  to  their  people.  Concerted  efforts  must  be  made  to  identify  and  resolve 
the  plaguing  legal  issues  which  face  tribal  communities  across  this  country. 

Id  tbe  spirit  of  the  above  conviction  AILTP  selected  the  serious  and  complex 
issues  involved  in  the  relationship  between  tribal  court  systems  and  their 
counterpart  state  judicial  systems  as  the  subject  matter  of  this  research 
investigation. 

Recently,  there  has  been  a  tremendous  surge  of  interest  in  tribal  sovereignty 
and  Indian  self-determination  by  Congress,  federal  agencies,  and  the  media. 
While  this  concern  may  reflect  a  climate  positive  for  the  strengthening  of  tribal 
_  »vernment.  significant  issues  remain  to  be  resolved.  An  effective  approach 
to  these  issues  may  be  to  concentrate  on  the  inefficiencies  which  are  housed  in  the 
daily  operation  of  tribal  court  judicial  systems. 

An  examination  of  the  "multuality"  issue  from  the  above  approach  uncovers 
facts  about  the  legal  rights  and  responsibilities  of  tribal  courts  relative  to  re- 
spective  state  courts  which  are  more  than  an  abstract  legal  issue  but  are  critical 
governmental  policy  considerations  of  which  all  those  who  are  involved  in  the 
proper  development  of  tribal  governments  must  be  cognizant. 

In  many  of  the  western  states  judicial  and  law  enforcement  officials  display 
a  negative  attitude  toward  tribal  courts.  As  a  consequence,  state/tribal  relation- 
ships are  not  mutual  or  equal  with  regard  to  the  recognition  and  enforcement 
of  official  court  orders  and  judgments  (tribal  courts  suffering  the  inequities). 
The  contributions  to  this  attitude  are  uninformed  assumptions  of  fact  and  con- 
ceptual error  in  the  interpretation  of  federal  law  concerning  the  power,  author- 
ity, and  status  of  Indian  tribal  courts.  Unlike  state  officials,  the  judicial  and 
law  enforcement  agencies  of  tribes  have  been  unselfishly  cooperative  by  recogniz- 
ing and  enforcing  state  court  orders  and  judgments. 

The  intern  researchers  investigated  and  documented  the  practices  and  policies 
of  tribal  and  state  officials  which  perpetuate  the  unequal  relationship  alluded 
to  above.  This  report  probes  the  contributing  issues.  An  identification  of  the 
problem  areas  is  made ;  conclusions  are  drawn :  and  appropriate  recommenda- 
tions are  offered. 

We  extend  our  appreciation  to  the  intern  researchers,  sponsoring  tribal  courts 
and  tribal  councils,  and  several  state  officials  who  gave  their  full  cooperation  to 
this  research  project.  We  are  grateful  to  Dr.  Blue  Spruce  of  ONAP  and  Dale 
Wing  of  LEAA  for  their  support  of  AILTP  and  this  research.  We  offer  a  special 
thanks  to  the  Gila  River  Indian  Community  whose  tribal  government  acted  as 
a  conduit  for  LEAA  in  making  possible  this  research  project. 

The  American  Indian  Lawyer  Training  Program,  Inc. 
/.  Introduction 

A.    BACKGROUND    NOTE 

This  report  documents  research  findings  of  a  team  of  Indian  lawyers  and  law 
students  on  the  issue  of  mutuality  between  tribal  and  state  courts  on  selected 
Indian  reservations  located  in  Arizona,  Minnesota,  Montana,  New  Mexico,  North 
Dakota.  South  Dakota,  and  Washington.  The  study  was  organized  by  the  Ameri- 
can Indian  Lawyer  Training  ProgTam  C  AILTP  i  as  part  of  its  1975  summer 
Indian  Law  Seminar  and  Intern  Project.  It  was  funded  by  grants  from  the  Office 
of  Native  American  Programs  fOXAP)  of  the  Department  of  Health,  Education, 
and  Welfare  (HEW),  and  the  Law  Enforcement  Assistance  Administration 
I  LEAA  i  of  the  Justice  Department. 

During  the  past  summer,  eight  interns  assigned  to  assist  tribal  courts  engaged 
in  field  research  to  determine  the  relationship  between  the  tribal  courts  and 
neighboring  county  and  state  courts.  The  research  was  directed  and  supervised 
by  two  AILTP  attorneys.  Student  reports  with  supporting  legal  memoranda, 
as  compiled  and  edited  by  the  directing  attorneys,  make  up  the  substance  of  this 
report. 

B.    THE    SIGNIFICANCE   OF   TRIBAL-STATE   COURT   MUTUALITY 

It  is  a  fundamental  legal  concept  that  judgments  and  orders  of  federal  and 
state  ocurts  are  recognized  and  enforced  mutually  as  a  requirement  not  only 
of  the  United  States  Constitution  but  also  of  federal  statutes  and  case  law. 
Framers  of  the  Constitution  recognized  that,  due  to  commerce  between  states, 
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lcu::l  rights  of  citizens  could  not  be  protected  unless  states  were  required  to 
enforce  official  orders  and  judgments  of  sister  states  on  a  mutual  and  common 
basis.  Therefore,  the  concept  of  "full  faith  and  credit"  was  embodied  in  Article  4 
of  the  United  States  Constitution. 

Federal  case  law  has  consistently  recognized  the  Independent  status  of  Indian 
tribes  in  relation  to  the  states  wherein  they  are  located  The  landmark  Supreme 
Court  case  of  Williams  v.  Lie1  afhrmed  that  a  state  does  not  have  authority 
(jurisdiction)  over  cases  involving  tribal  members  where  the  dispute  takes  place 
on  a  reservation.  To  determine  limits  of  state  jurisdiction,  courts  must  determine 
whether  the  state  action  will  "interfere  with  the  right  of  the  tribe  to  govern 
itself." 

in  light  of  this  independence  it  would  seem  logical  to  expect  "full  faith  and 
credit"  arrangements  to  be  in  effect  between  the  states  and  Indian  tribes.  Yet, 
minimal  intergovernmental  compacts  exist  between  tribal  and  state  governments. 
On  the  contrary,  there  is  continuing  confusion  regarding  the  requirements  of 
federal  jurisdictional  law  which  perpetuates  mutual  antagonism  and  suspicion 
between  tribal  and  state  officials. 

It  is  evident  that  in  the  basence  of  real  mutuality  between  tribal  and  state 
governments,  injustices  for  the  tribes  and  tribal  members  continue.  Individuals 
are  not  able  to  enforce  their  contract  rights  or  other  civil  remedies  where  actions 
involve  both  tribal  and  state  citizens.  In  addition,  criminal  justice  can  be 
thwarted  where  mutual  extradition  agreements  are  lacking. 

Although  states  are  expressly  limited  by  federal  law  in  the  exercise  of  power 
over  Indian  tribes,  there  are  circumstances  which  lead  to  expansion  of  state  con- 
trol over  tribes.  For  example,  state  taxation  laws,  fish  and  game  regulations, 
automobile  registration  and  licensing,  etc.  all  apply  to  non-Indians  on  the  reserva- 
tions despite  the  fact  that  such  state  laws  are  not  applicable  to  tribal  members. 
Often,  the  effect  of  such  state  control  is  to  limit  potential  for  tribal  government 
regulation  over  identical  areas.  As  a  result,  tribal  officials  are  reluctant  to  enter 
into  agreements,  formal  or  informal,  for  fear  that  states  will  gain  more  "control" 
on  the  reservation.  On  the  other  hand,  state  officials  generally  don't  concern 
themselves  with  the  tribes  unless  there  is  a  potential  benefit  to  be  gained  by  the 
state. 

The  implications  of  this  lack  of  governmental  interaction  between  tribal  and 
state  officials  are  significant.  Inadequate  protection  of  individual  rights  is  en- 
couraged by  different  applications  of  law.  For  example,  accidents  are  often 
caused  on  reservations  by  drivers  who  are  non-members  of  the  tribe.  Once  across 
the  reservation  boundary  line,  the  driver  may  not  be  subject  to  the  tribal  court's 
jurisdiction.  This  leaves  the  injured  party  without  redress  because  actions 
brought  against  non-members  have  no  effect  outside  the  reservation  boundary. 
Similarly,  any  state  court  proceeding  against  an  Indian  who  resides  on  the  reser- 
vation will  not  be  enforceable  in  the  absence  of  mutual  agreements  between  the 
two  governments.  State  officials  have  often  referred  to  the  "refuge"  aspect  of 
reservations  without  any  thought  to  the  numbers  of  non-member  violators  who 
simply  cross  the  boundary  to  escape  from  tribal  authority.  Obviously  tins  lack 
of  cooperation  encourages  violators  on  both  sides.  More  importantly,  the  result 
is  the  extension  of  existing  antagonisms. 

II.  Legal  Aspects  of  Mutuality 

A.   RELEVANCE  OF  FULL  FAITH  AND  CREDIT  PRINCIPLES  TO  TRIBAL/STATE 
RELATIONSHIPS 

A  significant  reason  for  the  lack  of  tribal/state  court  interaction  has  been  the 
fact  that  the  "Full  Faith  and  Credit  Clause"  has  not  been  considered  applicable 
to  Indian  tribes.  Article  4,  §  1  of  the  United  States  Constitution  states  in  part, 
"full  faith  and  credit  shall  be  given  in  each  state  to  the  public  acts,  records  and 
judicial  proceedings  of  every  other  state,"  and  28  USCA  §  173s  which  codifies 
the  full  faith  and  credit  requirements  adds  "territories  or  possessions  of  the 
United  States"  as  well  as  the  states.  The  basis  for  non-applicability  of  the  full 
faith  and  credit  clause  to  Indian  tribes  is  therefore  based  on  specific  language. 
Despite  early  case  law  holding  that  tribal  court  judgments  were  entitled  to  full 
faith  and  credit,  there  has  been  no  major  federal  guidance  to  reaffirm  these 
decisions.  For  example,  note  the  date  of  Standlcy  v.  Roberts*  where  the  Court 

1  358  U.S.  217  (1959). 

2  59  Fed.  836  (1894).  See  also  Raymond  v.  Raymond,  83  Fed   721  (1897). 
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found  "that  the  judgments  of  the  courts  of  these  .  .  .  nations  stand  on  the  same 
footing  with  those  of  the  courts  of  the  territories  of  the  Union  and  are  entitled 
to  the  same  full  faith  and  credit."' 

Recently,  a  New  Mexico  court  found  that  the  Navajo  Nation  was  a  "territory" 
within  the  meaning  of  the  Constitutional  mandate,  as  codified  in  28  USCA  1738, 
thereby  entitling  its  laws  to  full  faith  and  credit.3 

While  this  interpretation  is  not  without  some  basis,  nonetheless  many  Indian 
law  analysts  feel  the  decision  will  eventually  be  overturned.  This  doubt  is  fost- 
ered by  the  New  Mexico  court's  putatively  erroneous  interpretation  of  the  word 
"territories"  since  there  has  been  no  other  significant  authority  interpreting  the 
meaning  of  territories  to  include  Indian  tribes. 

Regardless  of  the  eventual  status  of  Jim  v.  CIT,  a  decision  by  a  state  court  is 
not  binding  on  any  other  state  in  the  same  manner  as  a  federal  court  interpreta- 
tion of  federal  law.  Since  the  case  was  decided  in  March  of  1975,  the  full  implica- 
tion of  the  decision  even  in  the  state  of  New  Mexico  is  not  yet  clear.  In  addition 
to  the  Navajo  Reservation  which  was  the  subject  of  the  Jim  case,  the  state  of 
New  Mexico  contains  two  Apache  reservations  and  nineteen  Pueblos  each  with 
their  own  government  and  court  systems.  It  will  be  interesting  to  observe 
whether  all  New  Mexico  courts  comply  with  the  decision  and  award  full  faith 
and  credit  not  only  to  the  laws  but  also  to  the  judgments  and  orders  of  the  re- 
maining 21  Indian  tribal  governments  located  in  the  state. 

B.  ALTERNATIVES  TO  "FULL  FAITH  AND  CREDIT" 

It  is  important  to  note  that  under  federal  law,  even  if  one  concludes  full  faith 
and  credit  is  not  applicable  to  the  tribal/state  court  relationship,  there  is  nothing 
prohibiting  these  courts  from  granting  recognition  and  enforcement  to  each 
other's  judgments. 

Where  tribal  or  state  law  does  not  provide  for  such  a  prohibition,  judges  may 
employ  whatever  policy  they  deem  appropriate.  In  such  a  situation,  the  appro- 
priate recognition  policy  may  be  "comity."  If  a  party  to  a  lawsuit  wishes  to  resist 
such  a  judicially  initiated  recognition  and  enforcement  of  a  "foreign"  judgment, 
perhaps  the  only  relevant  legal  principle  would  be  whether  the  effect  of  enforce- 
ment is  contrary  to  public  policy.  For  example,  a  tribe  might  have  a  policy  re- 
quiring restitution  to  survivors  of  a  criminal  homocide  while  the  state  might  not 
follow  such  a  practice.  A  state  judge,  who  would  otherwise  grant  "comity,"  might 
not  enforce  the  tribe's  judgment  under  those  circumstances.  The  tribal/state 
court  relationship,  regarding  comity,  depends  entirely  upon  the  flexibility  and 
sensitivity  of  the  jurists  involved.  Of  the  states  wherein  research  was  conducted, 
only  Washington  has  a  statute  which  provides  for  enforcement  of  tribal  judg- 
ments in  civil  actions  if  not  inconsistent  with  state  policy.4  South  Dakota  has 
issued  an  attorney  general's  opinion  concluding  that  "there  is  no  full  faith  and 
credit  requirement  regarding  tribal  courts  in  adoption  or  any  other  areas."  In 
Minnesota,  Montana,  and  North  Dakota,  state  law  appears  to  be  entirely  silent 
on  the  question.  In  Arizona,  the  State  Supreme  Court  has  gone  on  record  as 
recognizing  a  tribal  court  judgment  but  without  specifying  the  exact  legal  basis.5 


C  RELEVANCE  OF  "COURT  OF  RECORD*'  PRINCIPLES 

Generally,  state  judges  "recognize"  tribal  court  orders  only  if  they  comply 
with  state  standards.  In  effect,  they  analogize  tribal  courts  to  lower  state  courts 
where  proceedings  are  not  recorded.  Generally,  lower  level  state  courts  are  called 
"police  courts,"  "justice  of  the  peace  courts,"  or  "magistrate  courts."  They  are 
limited  to  small  civil  or  misdemeanor  criminal  cases  and  usually  do  not  require 
judges  to  be  professional  attorneys. 

Appeals  from  these  courts  require  "de  novo  review,"  which  means  that  an  ap- 
pealed case  is  retired  completely.  Such  non-record  judgments  are  therefore  not 
recognized  by  other  states  since  recognition  is  granted  to  final  judgments  and 
those  subject  to  de  novo  review  are  not  "final"  judgments  on  the  merits. 

Under  federal  law,  tribal  court  systems  are  not  subject  to  state  standards  such 
as   "court  of  record"   requirements  even  where  a  state  maintains  non-record 

'rcw/Tt.^To.533  P'2nd  751  cm5)- 

BIn  re  Lynch's  Estate,  377  F.  2nd  199  (1966). 
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courts  within  its  own  system.  The  full  faith  and  credit  requirement  of  finality 
disqualifies  only  tribal  judgments  subject  to  "de  novo  review"  by  a  tribal  ap- 
pellate court.  Since  tribal  appellate  systems  provide  for  appeals  on  issues  of  law 
or  assignments  of  error  not  for  retrials,  state  requirements  have  no  legal  ap- 
plication to  tribal  court  judgments.  However,  hesitancy  of  state  officials  to  en- 
force orders  of  tribal  courts  which  they  feel  suffer  from  procedural  deficiencies 
without  the  recourse  of  a  new  trial  on  appeal  Is  understandable. 

Although  state  standards  arguably  are  not  technically  relevant  to  recognition 
questions,  state  concerns  about  protections  inherent  in  record-keeping  procedures 
are  certainly  relevant  to  the  practicalities  of  working  out  state/tribal  reciprocity 
arrangements  and  therefore  were  made  an  important  consideration  of  this 
research. 

777.  The  Research  Project 

The  research  porject  was  carried  out  by  interns  assigned  to  work  with  the 
Gila  River  Commmunity  Court,  Leech  Lake  Conservation  Court,  Ft.  Belknap  and 
Rocky  Boys  Tribal  Courts.  Ft  Berthold  Tribal  Court,  Cheyenne  River  Tribal 
Court,  and  Quinault  Tribal  Court. 

The  interns  were  requested  to  research  the  state/tribal  court  relationship  in 
light  of  two  general  issues:  (1)  The  status  of  reciprocity  between  tribal  courts 
and  state  courts;  and  (2)  the  status  of  tribal  courts  relative  to  state  require- 
ments for  courts  of  record. 

Reciprocity  denotes  a  mutual  interchange  of  favors  and  privileges  between 
governments.8  Essentially,  reciprocity  is  granted  upon  the  condition  that  the 
citizens  of  one  government  be  afforded  similar  privileges  and  protections.  Usually, 
reciprocity  requires  no  more  than  an  agreement  by  both  governments  to  fully 
recognize  the  rights  and  obligations  of  citizens  of  the  other.  The  significance  of 
the  relationship  between  the  court  of  record  status  and  reciprocity  suggests  that 
the  most  acceptable  approach  to  the  whole  question  of  mutuality  must  take  into 
account  all  aspects  of  both  questions. 

A.    LEGAL    ISSUES    DEFINED 

Specific  questions  regarding  the  two  general  issues  were  defined  as  follows : 

1.  What  is  the  current  status  of  the  tribal/state  court  relationship  regarding 
mutual  recognition  of  decrees  and  judgments? 

2.  Are  there  federal,  state  or  tribal  statutes,  ordinances,  rules  of  court  (i.e., 
record  requirements)  or  policies  that  prohibit  or  discourage  recognition  of  de- 
crees or  judgments  rendered  by  the  tribal  courts? 

3.  If  existing  state  or  tribal  statutes  or  policies  prohibit  mutual  recognition 
of  decrees  and  judgments  for  procedural  or  political  reasons,  what  steps,  if  any 
are  required  for  advancement  of  mutual  recognition  of  those  decrees  or 
judgments? 

4.  What  is  the  status  of  reciprocal  arrangements  between  the  tribes  and  the 
states  and  what  recommendations  can  be  made  for  improvement  of  the  reciproc- 
ity situation  when  change  is  desired? 

B.    METHODOLOGY 

Interns  were  placed  in  areas  that  would  serve  to  determine  the  diversity  of 
problems  confronting  tribes  as  well  as  where  tribes  experienced  mutual  concerns. 
The  research  effort  was  designed  to  reveal  varying  degrees  of  sophistication  at- 
tained by  tribal  courts,  as  well  as  the  difference  in  operating  structures. 

Each  intern  was  required  to  involve  himself  with  general  court  work  to  become 
familiar  with  the  people  and  procedures  of  the  tribal  court.  The  interns  inter- 
viewed state  and  tribal  officials  regarding  the  areas  of  research,  noting  their 
responses. 

C.    SUMMARY    OF    RESEARCH    FINDINGS  I    COURT    OF    RECORD    ISSUE 

1.  Definition 

In  most  of  the  states  examined  by  the  research  project,  it  was  found  that  courts 
of  record  are  defined  or  designated  to  a  limited  extent  by  statutes.  There  are 
basic  attributes  generally  recogDized  as  characteristic  of  a  court  of  record. 

a  Black's  Law  Dictionary,  p.  1435. 


232 

Briefly,  the  coure  of  record  imports  verity  in  its  proceedings,  records  for  per- 
petual memorial,  has  power  to  fine  or  imprison  for  contempt,  and  has  a  qualified 
judge,  a  clerk  and  a  seal.  Courts  listed  "of  record""  are  usually  the  Supreme 
Courts,  the  district  courts,  the  courts  of  appeal,  the  courts  of  impeachment,  the 
superior  and  municipal  courts. 

2.  Summary  by  State 

Arizona. — In  Arizona  the  courts  designated  as  courts  of  record  are  the  Supreme 
Court,  the  courts  of  appeal,  and  the  superior  courts.  Additionally,  it  was  sug: 
gested  by  certain  state  court  officials  that  a  necessary  qualification  to  the  statu- 
tory requirement  is  a  ••qualified''  judge  and  written  legal  opinions. 

Minnesota. — The  courts  of  record  in  Minnesota  are  the  Supreme  Court,  the 
district  courts  and  the  municipal  courts.  These  courts  "of  record"  must  have  a 
judfre,  clerk  and  a  seal. 

■itana. — The  courts  classified  as  courts  of  record  are  the  courts  of  impeach- 
ment, the  Supreme  Court  and  the  district  courts. 

New  Mexico. — The  courts  which  appear  to  be  courts  of  record  are  the  Supreme 
Court,  the  district  courts,  the  courts  of  appeal,  and  the  probate  courts.  A  further 
qualification  to  the  statutory  designation  seems  to  be  that  records  of  judgments, 
rules,  orders  and  other  proceedings  be  indexed  completely  and  authenticated  by  a 
court  seal  or  by  signature  of  the  court  clerk. 

North  Dakota. — The  courts  of  record  are  the  Supreme  Court,  the  circuit  courts 
and  the  county  courts. 

south  Dakota. — Court  of  record  classifications  include  the  Supreme  Court,  the 
circuit  courts,  the  county  courts,  and  the  city  municipal  courts.  One  state  statute 
goes  so  far  ar  to  recognize  almost  any  court  created  by  statute  as  a  court  of 
record.  S.D.C.L.  1967,  19-7-1.  An  additional  control  device  is  that  records  and 
judicial  proceedings  may  be  proved  by  producing  the  original  records.  Authen- 
tication by  official  authority  with  certificate  under  seal  is  also  required. 

Washington. — The  Supreme  Court  and  the  superior  courts  are  classified  as 
courts  of  rtcord.  These  courts  are  required  to  keep  complete  records  of  the  pro- 
ceedings and  findings  of  the  court,  authenticated  with  a  seal. 

3.  Student  report  excerpts 

The  following  excerpts  from  student  reports  illustrate  the  significance  attached 
to  the  court  of  record  standards  and  the  status  of  the  tribal  courts  in  relation 
to  those  standards : 

Arizona. — Gila  River  Community  Court:  "The  Gila  River  Community  Court 
would  not  be  termed  'courts  of  record'  under  the  present  standards  of  the  state 
of  Arizona.  Arizona  courts  of  record  are  the  supreme  court,  (ARS  12-101).  the 
court  of  appeals  (12-120).  and  the  superior  courts  (12-122).  The  Justice  of  the 
Peace  courts  are  not  courts  of  record  and  a  trial  de  novo  is  required  on  appeal. 
Arizona  Const.  Art  6.  sec.  10.  Thus,  as  was  related  to  me  by  Superior  Court  Judge 
E.  MeBryde,  he  would  analogize  the  tribal  court  to  a  justice  of  the  peace  court. 
The  main  reasons  being  that  a  written  opinion  is  required  by  the  tribal  court 
and  that  tribal  judges  do  not  hold  the  same  qualifications  as  state  court  of  record 
judges.  It  should  be  remembered  that  J. P.  courts  are  not  required  to  have  judges 
who  hold  a  law  degree.  Judge  McBryde  noted  that  the  trend  is  for  J.P.  courts  to 
have  judges  with  law  degrees  in  Tucson  and  Phoenix.  Ostensibly,  the  J.P.  courts 
may  someday  become  courts  of  record.  Thus,  in  his  opinion  tribal  courts  may 
only  attain  state  standards  of  courts  of  record  by  having  judges  who  are  legally 
trained  and  possess  those  qualifications  of  other  state  judges  of  courts  of  record. 
Under  the  state  standards  of  court  of  record,  the  tribal  court  decision  may  be 
placed  on  the  same  level  as  a  J.P.  court.  However,  as  I  will  discuss  later,  the 
facts  that  an  informal  'working  relationship'  exists  between  the  tribe  and  county 
in  certain  areas  allows  tribal  judgments  to  be  granted  some  type  of  full  faith 
and  credit." 

Minnesota. — Leech  Lake  Conservation  Court:  "To  qualify  as  a  'court  of  record' 
under  Minnesota's  civil  procedural  standard,  a  court  must  have  a  'judge,  clerk, 
nnd  seal.'  (State  v.  Weber,  96  Minn.  422  (1905),  105  NW  490.)  The  Leech  Lake 
Conservation  Court  was  established  under  the  authority  of  the  treaty  of  1854 
and  the  decision  in  Leech  Lake  Band  of  Chippewa  Indians  v.  Herbst,  334  F.Supp. 
1001  (D.  Minn.  1971)  and  the  inherent  sovereign  powers  of  the  Leech  Lake  Band 
of  Chippewa  Indians.  There  is  no  state  statute  that  would  require  state  courts  to 
recocmize  only  those  judgments  and  decrees  coming  out  of  courts  of  record.  If  a 
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udgement  from  a  court  that  is  not  a  court  of  record  is  appealed,  it  is  usually 
andled  de  novo  unless  the  facts  do  not  warrant  such  review.  State  rules  of  court 

0  not  prevent  the  state  courts  from  recognizing  decisions  of  courts  which  apply 
t'coid  keeping  systems  that  are  different  than  the  system  applied  in  the  state 
Marts.  Proof  of  official  record  when  attested  to  by  an  officer  haying  power  to  Legal 
ostody  of  the  record  (Minn.  Stat   1 1. 01)  is  all  that  is  required  for  state  courts 

•  recognize  judgments  of  courts  not  considered  courts  of  record.  As  long  as  the 
ribe  maintains  a  system  with  a  clerk  of  court  and  structured  record  system  to 
nit  their  needs,  there  is  no  justifiable  reason  for  the  state  courts  not  to  recog- 
i/.e  the  judgments  of  the  tribal  court  under  state  rules  of  court." 

"The  tribal  court  does  not  operate  under  the  state  rules  of  court  and  procedure 
s  tin1  tribal  court  has  its  own  tribal  code  and  rules  of  court.  As  such  the  probable 
arrier  to  the  granting  of  full  faith  and  credit  to  tribal  judgments  would  be 
le  hesitancy  of  the  state  courts  to  recognize  the  tribal  courts  as  having  jurisdic- 
on  and  authority  to  act  as  a  'court'  without  the  state's  supervision.  It  would  be 
:s(  iviionary  that  state  courts  would  grant  full  faith  and  credit  to  courts  where 
iere  is  no  recording  made  of  tribal  judgments  other  than  case  and  party  names, 
[Idresses,  type  of  action,  judgements  or  decree,  and  judge's  signature,  although 
ie  majority  of  limited  jurisdiction  courts  in  the  state  of  Minnesota  do  more 
'cording  than  that  listed  above.  If  there  would  be  a  question  regarding  facts  or 
•stimony  he  judge  would  probably  grant  a  trial  de  novo  and  rehear  the  entire 
I8e.  Most  county  courts  outside  the  metropolitan  area  have  limited  recording 

stems  that  are  equal  in  inefficiency  to  those  tribal  courts  that  do  not  have  an 
.a  borate  recording  system  or  more  prosperous  courts." 

Montana. — "Under  the  Montana  Revised  Codes,  there  is  no  particular  section 
hich  states  specifically  what  constitutes  a  court  of  record.  The  particular  see- 
on  only  says  that  the  state  shall  create  and  maintain  a  court  system  and  that 
tstrict  and  supreme  courts  shall  be  courts  of  record.  What  constitutes  such  a 
Wirt  is  not  stated.  The  statute  goes  on  to  say  that  the  supreme  court  can 
•eate  rules  of  court.  But,  to  my  knowledge,  there  are  no  rules  of  court  which  say 
tat  a  court  of  record  must  maintain  name,  case,  pleadings,  finding  of  facts, 
Anions,  disposition,  and  signature/seal  of  the  court.  There  is  no  state  statute 
hich  requires  state  courts  to  recognize  only  judgments  and  decrees  from  courts 

1  record  that  would  qualify  under  state  standards.  No  such  analysis  or  investi- 
ii  ion  is  made." 

•The  state  is  not  interested  in  such  problems  as  courts  of  record,  extradition, 
ne  process,  etc.,  until  after  it  determines  whether  or  not  it  should  grant  recog- 
ition  to  judgments  in  certain  subject  matter  areas.  If  the  state  decides  to  grant 
mited  recognition,  it  will  then  consider  due  process  problems.  In  other  words, 
ie  ♦act  that  tribal  courts  may  not  be  courts  of  record,  is  not  a  problem  as  far  as 
cognition  of  tribal  judgments  is  concerned.  The  problem  is  subject  matter." 
South  Dakota. — "If  a  court  is  created  by  statute  it  qualified  as  a  court  of 
jcord  in  South  Dakota.  There  is  no  state  statute  that  requires  state  courts  to 
'Cognize  only  judgments  and  decrees  from  courts  of  record  that  qualify  as  such 
ader  state  standards  or  rules." 

D.    SUMMARY    OF    RESEARCH    FINDINGS:    RECIPROCITY   ISSUE 

Definition 

Reciprocity  signifies  a  mutual  interchange  between  two  or  more  sovereign 
>vernments  of  favors,  privileges,  or  protections  granted  to  the  citizens  of  one 

•  vernment  on  the  condition  that  similar  advantages  be  returned  on  an  equal 
id  mutual  basis.  In  nmsr  of  the  states  where  research  was  conducted,  there 
as  little  or  no  interchange  between  tribal  and  state  courts.  A  few  arrangements 
>r  extradition  have  been  developed  but  are  often  one-way  in  favor  of  state  sys- 
nis  with  limited  application  in  favor  of  tribes.  This  practice  has  been  the  pri- 
ary  reason  for  tribal  government  objection  to  "reciprocal"  arrangements. 

summaj-y  oy  State 

Arizona, — Arizona  state  court  systems  have  probably  been  more  receptive  of 
ibal  court  recognition  than  any  other  state  system  included  in  the  research 
•eject.  At  least  on  one  occasion,  an  Arizona  court  recognized  a  tribal  court 
idgment  on  the  theory  that  a  judgment  valid  by  the  law  where  rendered  i< 
•esumed  valid  anywhere.7  Arizona  court  systems  surrounding  the  Gila  River 


T  See  Begaij  v.  Miller,  70  Ariz.  3S0,  222  P.2d  024  (1950). 
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Reservation  have  cooperated  with  the  tribal  court  in  developing  an  informal 
•working  relationship.  This  mutual  arrangement  between  state  and  county  courts 
and  the  tribal  court  has  functioned  in  a  role  almost  equivalent  to  formal 
reciprocity. 

Minnesota. — Reciprocal  arrangements  between  the  tribe  and  the  state  are  not 
needed  in  light  of  Public  Law  280  which  gives  the  state  criminal  and  civil  juris- 
diction over  the  reservations.  The  recent  retrocession  act  of  the  Xett  Lake 
Reservation  has  provided  an  incentive  to  the  Leech  Lake  court  to  assert  more 
of  its  limited  jurisdiction  which  may  necessitate  reciprocal  arrangements.  There 
is  some  indication  that  the  Minnesota  legislature  might  consider  retrocession 
from  Public  Law  280  for  the  other  reservations  presently  under  state 
jurisdiction. 

Montana. — The  potential  for  reciprocal  arrangements  had  appeared  good  in 
spite  of  the  general  policy  to  date  of  trying  to  undermine  tribal  authority  in 
questionable  situations.  The  Governor  of  Montana  recently  established  an  Indian 
Policy  Commission  which  was  to  review  and  analyze  jurisdictional  conflicts  be- 
tween state  and  tribal  governments :  however,  on  February  1,  1976,  the  Montana 
Jurisdiction  Commission  voted  to  dissolve  due  primarily  to  a  lack  of  tribal  sup- 
port. Consequently,  Montana  state  policy,  as  shown  by  practice  over  the  past 
20  years,  remains  antagonistic  toward  mutuality  with  tribes  in  the  state. 

New  Mexico. — The  state  policy  in  the  past  has  generally  been  one  of  non- 
recognition  of  tribal  court  powers  and  authority.  However,  the  tribal  courts 
examined  Cthe  Isleta  Pueblo  tribal  court  and  the  Mescalero  tribal  court)  in- 
dicated that  they  had  been  able  to  develop  a  fairly  stable  relationship  with  the 
surrounding  counties  despite  such  state  policy.  The  Isleta  Pueblo  tribal  court 
expressed  a  willingness  to  establish  good  reciprocal  relationships  but  also  ex- 
pressed skepticism  regarding  the  state's  or  county's  willingness  to  establish  the 
agreement  on  a  two-way  basis.  Presently,  there  is  cross-deputization  with  the 
two  surrounding  counties  but  the  Isleta  tribal  police  officers  seldom  exercise 
their  deputy  authority.  This  is  a  result  of  the  confusion  regarding  the  extent 
of  their  authority  and  to  what  extent  county  deputies  will  use  their  authority 
within  the  boundaries  of  the  reservation.  Mescalero  tribal  judges  appeared  con- 
tent with  the  present  situation  and  seldom  found  a  need  for  more  formal  recip- 
rocal arrangements.  The  underlying  reason  for  this  hesitancy  is  based  on  the 
fear  that  if  the  tribal  court  sought  reciprocal  agreements,  the  surrounding 
counties  misrht  be  tempted  to  exceed  their  authority. 

Xorth  Dakota. — There  are  no  reciprocal  arrangements  between  the  tribal  court 
at  Ft.  Berthold  and  the  neighboring  courts.  The  counties  surrounding  the  res- 
ervation do  afford  some  recognition  to  child  custody  and  divorce  judgements, 
suggesting  some  willingness  for  some  type  of  mutual  arrangement.  There  is  also 
some  cross-deputization  with  the  counties.  Since  there  has  been  little  demand 
from  the  tribal  court  for  recognition  of  their  judgements,  it  is  difficult  to  deter- 
mine whether  the  state  or  counties  will  be  willing  to  enter  into  formal  reciprocal 
agreements. 

South  Dakota. — A  negative  declaration  has  been  voir-ed  by  the  Attorney 
General,  stating  that  there  is  no  state  requirement  of  recojmition  leaving 
reciprocal  arrangements  to  county  discretion.  Despite  this  opinion,  there  has 
bpen  some  indication  that  if  "true  reciprocity,"  i.e.,  full  mutual  cooperation 
conld  be  arranged,  the  state  would  consent. 

Washington. — A  reciprocal  agreement  with  the  local  counties  would  be  ac- 
ceptable to  the  Quinalt  tribal  court.  The  present  practice  by  surrounding 
counties  of  remanding  Indian  juveniles  to  the  tribal  court  suggests  that  the 
county  courts  are  paying  some  deference  to  tribal  authority.  Washington  is  the 
only  state  with  a  statute  that  allows  state  and  county  courts  to  give  full  force 
and  effect  to  civil  tribal  judgments  if  such  judgments  are  not  inconsistent  with 
state  policy. 

3.  Excerpts  from  student  reports 

Most  state  and  tribal  officials  interviewed  expressed  the  view  that  a  reci- 
procity agreement  is  desirable  if  it  is  one  which  is  designed  to  protect  the  in- 
terests of  both  the  state  and  the  tribe  involved.  The  following  excerpts  were 
taken  from  the  student  reports  to  illustrate  this  view  and  to  demonstrate  the 
varying  approaches  taken  by  particular  court  systems. 

Arizona. —  (Gila  River)  :  "Since  tribal  court  decisions  are  not  given  comity 
or  some  type  of  full  faith  and  credit  in  state  courts,  the  Gila  River  Community 
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(GRC)  has  made  an  informal  'working  agreement'  with  surrounding  counties." 

"The  agreement  calls  for  both  extradition  and  tribal  court  decisions  to  be 
given  validity  by  state  courts.  The  procedure  involved  is  this:  If  a  state  police- 
man comes  to  the  tribal  court  with  a  warrant  for  the  arrest  of  a  resident  mem- 
ber of  the  tribe,  the  judge  shall  issue  a  tribal  warrant  and  allow  that  state 
officer  to  arrest  the  person  on  the  reservation.  The  converse  is  true  of  tribal 
police  giving  state  authorities  a  warrant  for  an  Indian  off  the  reservation  and 
thereby  arresting  the  Indian  oil  the  reservation." 

"As  was  stated,  the  GRC  does  not  have  to  recognize  the  decisions  of  other 
state  civil  decisions,  but  it  probably  would  absent  due  process  violations.  The 
State  courts  of  Maricopa  and  Pinal  County  would  likewise  give  comity  to  the 
judgments  of  the  GRC  Court  absent  any  due  process  violations.  This  is  brought 
■  about  by  the  working  agreement  between  the  surrounding  counties  and  tribal 
court." 

"However,  in  the  criminal  area  it  would  appear  that  the  GRC  Court  may  not 
allow  extradition  or  issuance  of  a  warrant  absent  the  working  agreement  be- 
tween the  county  and  the  tribe.  If  a  member  of  the  tribe  had  committed  a 
crime  in  Flagstaff  County,  the  tribal  judge  might  look  into  the  merits  of  the 
charge  and  decide  whether  to  allow  extradition.  Generally  a  good  statement 
of  present  policy  on  the  GRC  is  that  civil  and  criminal  judgments  by  a  state 
court  will  be  granted  full  faith  and  credit  in  the  GRC  Court.  The  judgments  of 
the  GRC  Court  shall  also  be  granted  some  type  of  full  faith  and  credit  by 
reason  of  the  working  agreement  between  the  tribe  and  county.  This  allows  for 
the  orderly  exercise  of  county  and  tribal  lawrs  which  are  required  if  eacib 
sovereign  is  to  fulfill  its  obligations  towards  its  residents.  On  the  other  hand, 
absent  a  working  agreement  civil  judgments  by  a  distant  county  may  be  given 
full  faith  and  credit  unilaterally,  in  a  tribal  court." 

Minnesota. —  (Leech  Lake)  :  "At  the  present  time  there  is  no  reciprocity  be- 
tween the  Leech  Lake  Reservation  Conservation  Court  and  courts  in  the  state 
of  Minnesota.  Minnesota  has  P.L.  280  jurisdiction  on  Leech  Lake  Reservation 
and  does  not  need  a  reciprocal  agreement  for  criminal  extradition  off  the  reser- 
vation. The  same  holds  true  for  writs  of  execution  for  money  judgments  for 
tort  or  contract  actions." 

"Social  service  institutions  as  such  are  not  affected  by  the  jurisdiction  of 
'the  tribal  court.  Most  social  services  are  either  through  the  reservation  or 
contracted  by  the  reservation  under  P.L.  638,  the  Indian  Self-Determination 
'Act  of  1975.  The  state  of  Minnesota  and  the  county  of  Cass  also  provide  social 
services." 

"There  has  been  some  unilateral  agreement  with  the  Department  of  Natural 
!Resources  (D.N.R.).  The  Leech  Lake  Conservation  Commission  has  a  cross- 
deputization  plan  with  the  D.N.R.  The  Chief  Judge  stated :  'The  tribal  wardens 
can  arrest  Indians  as  well  as  non-Indian  violators  within  the  Reservation 
houndaries.  The  same  holds  true  for  D.N.R.  wardens.  The  agreement  for  tribal 
wardens  to  take  non-Indians  to  county  authorities  and  D.N.R.  wardens  must 
take  Indians  to  the  tribal  officials  if  the  violation  occurred  within  the  reserva- 
tion boundaries.  If  not  within  the  boundaries  the  Indian  person  will  be  taken 
before  state  officials.'  The  tribal  judge  expressed  his  view  that  this  arrangement 
is  working  out  well  for  both  concerns.  The  state  needs  no  tribal  permission  to 
mtev  the  reservation  to  extradite  Indians  or  non-Indians  for  whatever  reason. 
Most  officials  treat  the  question  of  reciprocity  with  the  tribal  court  as  untimely 
Unless  the  tribal  court  would  seek  to  have  its  judgments  recognized  off  the 
(reservation.  Until  then,  the  state  officials  will,  or  probably  more  to  the  point. 
lo  not  even  think  about  this  issue  and  have  no  answer  ready  when  questioned. 
Reciprocity  is  not  legally  impossible  but  just  unthought  of.  The  tribe  must  take 
:he  initiative  to  get  reciprocity  before  the  state  will  ponder  the  issue." 

Montana. —  (Rocky  Boys)  :  "Reciprocity  has  not  been  practiced.  The  tribe  has 
granted  extradition  to  the  county  but  there  is  no  basis  for  it.  No  precedent 
sxists." 

"The  potential  is  good  for  reciprocity.  The  governor  appears  to  be  sympathetic 
md  the  members  of  the  Montana  Indian  Policy  Commission  seem  optimistic 
mat  reciprocal  arrangements  can  be  worked  out.  Montana  officials  do  not 
*dew  reciprocity  as  legally  impossible  but  in  the  past  it  has  been  impossible 
because  of  policy.  It  has  not  been  accorded  but  if  it  were,  both  sides  would  like 
:o  screen  the  requests." 

Note. — This  interim  report  was  written  in  July.  1075.  The  Indian  Policy 
Review  Commission  was  established  in  July  of  1075  and  subsequently  dis- 
Janded  in  February,  1976. 
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"An  imbalance  would  result  in  favor  of  the  state  and  the  tribal  court  would 
like  to  see  some  type  of  ratio  worked  out  that  would  make  up  for  the  imbalance, 
i.e..  there  would  be  many  more  Havre  merchants  asking  to  have  claims  from 
district  court  satisfied  than  Indians  seeking  to  have  tribal  court  claims  satis- 
fied in  Havre." 

Montana. —  (Ft.  Belknap)  :  "The  state  of  Montana  has  just  recently  es- 
tablished an  Indian  Policy  Review  Commission.  The  purpose  of  the  Commission 
is  to  review  jurisdictional  conflicts  between  state  and  tribal  law.  The  state  has 
appropriated  -S15O.000  for  the  Commission  and  as  soon  as  the  eight  members  are 
appointed,  a  staff  will  be  hired  with  an  Indian  attorney  as  its  chief  of  staff. 
This  will  probably  be  Mr.  Urban  Bear  Don't  Walk.  Four  of  the  members  will 
be  Indians.  Only  one  has  been  selected  so  far  and  that  is  Mr.  Day  of  the  Crow 
Reservation,  who  is  also  the  head  of  the  Montana  Inter-Tribal  Policy  Beard. 
One  non-Indian  has  been  selected  and  that  is  Mr.  Steve  Brown,  the  Governor's 
Chief  Counsel." 

"The  Commission  will  consider  jurisdictional  conflicts  in  such  areas  as: 
taxation,  education,  human  resources/welfare,  alcoholic  treatment,  water 
and  land  use.  as  well  as  environmental  law.  After  consideration  of  such  con- 
flicts, recommendations  will  be  made  by  the  state  to  the  Congress  re :  what 
changes  should  be  made.  The  Commission  may  recommend  limited  reciprocity 
in  certain  subject  matter  areas." 

'•The  structure  of  the  Commission  will  involve  the  creation  of  local  task 
forces  on  the  reservation-county  level.  There  will  be  three  members  per  task 
force.  One  will  be  an  Indian  chosen  by  the  tribal  council.  One  will  be  a  county 
commissioner  selected  by  the  county  commissioners  of  the  subject  county.  The 
third  will  be  chosen  by  the  other  two.  The  importance  of  the  Commission,  as 
related  to  'reciprocity'  and  recognition  of  tribal  judgments,  is  that  after  the 
Commission  has  reviewed  each  subject  matter  area,  it  will  then  determine 
whether  or  not  the  state  should  errant  full  faith  and  credit  uniformly,  or  on  a 
limited  basis.  For  example,  it  is  likely  that  such  recognition  may  be  accorded  to 
marriages,  divorces,  births,  deaths,  child  support,  etc..  but  not  to  areas  in- 
volving taxes  or  land  use.  The  recording  problem  is  not  the  bar  to  reciprocity. 
See  Appendix." 

"Extradition. — The  state  has  a  T  niform  Extradition  Act  but  it  only  applies  to 
other  states  of  the  Union.  I  nless  Indian  tribes  can  bo  considered  to  be  included 
under  "territory"  there  is  no  duty  to  honor  tribal  extradition  requests.  Through- 
out the  rest  of  the  Act.  there  is  only  reference  to  'States.'  The  procedure  requires 
the  out-of-state  extradition  warrant  to  be  served  upon  the  state  which  will  then 
serve  it  upon  the  prospective  defendant.  The  Governor  ( Attorney  General)  does 
not  make  any  due  process  analysis.  The  'defendant'  may.  however,  petition  the 
state  court  for  a  writ  of  habpas  corpus,  and  upon  hearing,  could  conceivably 
bring  due  process  violations.  There  are  no  statutory  requirements  as  to  due 
process  inquiry  however." 

"The  following  is  the  Tribal  Code  Section  15  Extradition  and  covers  a  uni- 
lateral extradition  ordinance.   This  has  been  passed  by  the   Secretary  of  the 
Interior,  but  the  state  does  not  know  that  such  an  ordinance  exists." 
'Section  15  Extradition' 

'Section  1-".1 — Any  Indian  found  within  the  boundaries  of  the  Fort  Belk- 
nap Indian  Reservation  who  is  wanted  by  State  or  Federal  authorities,  or  by 
any  other  Tribe  or  Reservation  for  a  violation  of  State.  Federal,  or  other 
tribal  laws  committed  outside  the  confines  of  the  Reservation  and  a  warrant 
of  arrest  having  been  issued  from  a  State.  Federal,  or  Tribal  Court,  may  be 
pvrested  and  taken  into  custody  by  Bureau  or  Tribal  enforcement  per- 
sonnel for  prompt  transfer  to  the  appropriate  enforcement  agency. 

Section  15.2. — Copies  of  other  jurisdiction  warrants  must  be  presented 
to  the  Clerk  of  the  Communitv  Court  whereupon  they  will  be  recorded  as  to 
the  date  and  time  received.  The  warrant  will  be  promptly  presented  to  the 
Isre  for  a  review  as  to  date,  charge  and  person  named  thereon,  to  deter- 
mine  its  validity.  The  judge,  after  satisfying  himself  as  to  the  validity  of 
the  warrant,  will  issue  an  order  for  the  arrest  of  the  alleged  fugitive  from 
justice. 

Section  J.i.3 — All  persons  hems  taken  into  custody  as  provided  in  the  pre- 
ceding paragraph  shall  be  taken  by  the  police  officer  to  the  Court  where- 
upon the  judge  shall  hold  a  hearing  to  determine  whether  the  person  in 
-tody  and  before  the  Court  is  the  same  person  charged  on  the  face  of  the 


237 

warrant.  Such  bearing  may  be  waived  by  executing  a  waiver  of  removal 
hearing  and  he  will  be  promptly  turned  over  to  the  custody  of  the  appro- 
priate official. 

Section  1,1. '/. — Where  a  warrant  is  issued  from  a  state  other  than  the 
-tale  of  Montana,  the  warrant  should  be  present d  to  the  Court  by  the 
sheriff  of  the  county  in  which  the  Reservation  is  located.  Upon  assurance 
by  the  local  sheriff  that  the  out-of-state  agency  will  extr.idite  the  wanted 
subject,  the  procedure  governing  the  arrest  of  the  wanted  fugitive  may  be 
completed  as  in  other  cases. 

lion  15.5. — After  a  hearing,  as  provided  in  paragraph)  two  i2i  above,  if 
the  judge  is  satisfied  the  fugitive  is  the  same  person  named  in  the  warrant, 
the  judge  shall  order  ;m  appropriate  official  to  remove  the  fugitive  from  the 
Fort  Belknap  Indian  Reservation. 

i<>)i  15.$. — In  all  cases  wherein  persons  are  ar rested  by  Community  or 
Bureau  of  Indian  Affairs  police  the  requesting  agency  supplying  the  war- 
rant shall  be  immediately  notified  that  the  subject  is  in  custody.' 
"There    is    no    discernible    difference    in    procedures    between    members    and 
non-members." 

IV.  Summary 

THE   RESEARCH 

During  the  course  of  the  research,  it  was  found  that  few  reciprocal  arrange- 
ments of  any  type  exist  between  the  states  and  tribes  or  counties  and  tripes. 
Few  formal  or  permanent  arrangements  for  criminal  extradition  have  been 
developed  and  the  informal  extradition  arrangements  that  do  exist  often  turn 
out  to  be  one-way  in  favor  of  state  or  county  systems  with  only  limited  appli- 
cation in  favor  of  tribes. 

The  approach  of  the  Gila  River  Community  Court  provides  an  exception.  It 
has  negotiated  with  neighboring  county  courts  and  law  enforcement  agencies 
and  developed  a  series  of  agreements  concerning  mutual  recognition  in  both 
criminal  and  civil  areas.  Through  such  "quasi-formal"  intergovernmental  agree- 
ments, the  tribal  and  neighboring  county  jurisdictions  have  enhanced  the  effec- 
tiveness of  their  respective  governments  to  protect  the  rights  of  their  constitu- 
ents. This  approach  is  only  an  initial  step  since  the  emphasis  has  been  on  law 
enforcement  and  the  mutuality  and  jurisdiction  issues  have  not  been  clarified. 
However,  the  informal  agreements  and  steps  that  have  been  taken  are  unques- 
tionably progressive  when  compared  to  other  jurisdictions. 

In  the  civil  area,  few  writs  of  execution  for  money  judgments  for  tort  or 
contract  actions  emanate  from  tribal  courts  and  there  is  little  evidence  or  infor- 
mation available  regarding  state  recognition  of  such  writs  or  any  agreement  to 
such  recognition.  Minimum  state/tribal  agreements  exist  regarding  commitments 
to  state  social  service  institutions.  In  this  regard,  a  few  states,  specifically 
Montana  and  North  Dakota  have  noted  a  willingness  to  enter  contractual 
arrangements  for  commitments  when  desired  but  little  has  actually  been  done  in 
this  area. 

A  substantial  degree  of  state/tribal  reciprocity  has  occurred  in  the  area  of 
cross-deputization  whereby  tribal  law  enforcement  officers  arrest  non-Indians 
committing  offenses  on  the  reservation  and  turn  them  over  to  state  officials  aid 
state  law  officials  arrest  Indians  committing  offenses  on  state  patrolled  right-of- 
ways  and  turn  them  over  to  tribal  officials.  Tribes  which  have  cross-deputization 
agreements  with  state  or  county  law  enforcement  agencies  appear  generallv 
satisfied  with  such  agreements.   (See,  Appendix  A) 

A  common  complaint  voiced  by  tribal  officials  regarding:  existing  informal 
reciprocal  arrangements  is  that  they  often  operate  unilaterallv  rather  than 
mutually.  Historically,  the  tribes  have  generally  recognized  and  granted  state 
judgements  and  requests  for  tribal  enforcement  or  response.  However,  state  and 
county  agencies  have  not  been  so  cooperative  in  recognizing  and  responding  in 
kind  to  tribal  requests. 

There  appears  to  be  very  little  if  any  legal  authority  specificallv  addressin- 
the  question  of  reciprocal  recognition.  Of  the  states  covered  bv  the  research 
project  only  two  states  have  officially  taken  a  view  regarding  reciprocit v.  In 
South  Dakota,  the  Attorney  General,  in  April  of  1975.  stated  that  there  is  no 
state  requirement  of  full  faith  and  credit,  thus  deferring  reciprocal  arrangement 

Pnnr^h^'VTiT1^-  In,  ^.J1**1™-  *  «»  declaration  by  the  State  Supreme 
Court  that  full  faith  and  credit  be  granted  the  Navajo  Nation  laws  appears  more 
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affirmative,  This  recognition  of  the  Navajo  Nation  as  a  territory  whereby 
New  Mexico  court's  view  justifies  foil  faith  and  credit  clause  apphcatioi 
probablv  the  closest  thing  to  legal  authority  for  reciprocity  since  no  stat 
exist  in'anv  of  the  states  that  specifically  authorize  state  reciprocity.  State  co 
in  \rizona"and  Oregon  have  recognized  tribal  judgements  on  the  basis  of  coi 
without  specifving  the  exact  basis.  In  light  of  these  facts,  it  still  appears  as 
most  appropriate  and  desired  arrangement  for  the  states  and  counties  surve 
bv  this  project. 

The  major  reason  for  hesitancy  by  state  and  county  court  systems  regan 
mutuality  in  recognition  of  judgments  seems  to  be  a  lack  of  confidence  by  s 
officials  in  the  ability  of  tribal  judges  to  assure  application  of  legal  pnnci 
in  a  fair  and  competent  manner.  Even  as  to  the  tribes  which  have  gained  wor] 
relationship  with  surrounding  counties,  a  recurring  attitude  of  distrust  e^ 
toward  tribal  court  systems  and  tribal  governments  in  general.  None  of  the  st 
studied,  with  the  possible  exception  of  New  Mexico,  appears  ready  to  a 
full  recognition  of  tribal  judgments  based  on  full  faith  and  credit  princi] 
Additionally,  most  state  judicial  officials  appear  reluctant  to  recognize  tr 
courts  as  "courts  of  record"  based  on  the  notion  that  the  records  kept  by  i 
tribal  courts  are  inadequate  under  due  process  standards  or  state  policy. 
quently,  tribal  due  process  standards  are  indefinite  and  wide  differences 
definition  of  due  process  exist.  There  are  no  clear  guidelines  for  tribal  co 
to  use  to  comply  with  due  process  principles  which  could  lead  to  a  blai 
recognition  of  tribal  court  judgments  in  any  particular  state. 

One  important  fact  state  and  county  court  officials  seem  to  overlook  or  ignoi 
that  Indian  tribes  are  forced  by  limited  resources  or  a  basis  founded  on  tradi 
or  custom  in  some  cases  to  continue  a  system  of  minimal  record  keeping.  A 
tionally,  many  judges  are  required  to  exercise  their  authority  under  int< 
political  pressures.  As  well,  most  judges  have  an  abiding  concern  with  m 
taining  the  degree  of  cultural  and  traditional  practices  that  remain  within 
tribe,  and  these  practices  might  not  always  be  consistent  with  state  policy 
concepts  of  due  process. 

This  research  effort  uncovered  no  state  statutes  prohibiting  judicial  recogni 
of  tribal  court  actions.  Since  all  tribal  courts  examined  afford  appellate  pr 
dures  for  parties  dissatisfied  with  a  trial  court  judgment,  the  requiremen 
finality  of  judgments  would  be  met.  Generally,  it  is  justifiable  to  concl 
that  in  the  states  studied  the  eourt=  clearly  have  independent  discretion 
authority  to  recognize  tribal  court  judgments  and  orders  based  upon  an  atte 
tioo  of  final  disposition.  Additionally,  the  problem  of  a  lack  of  jurisdictior 
the  part  of  the  state  would  not  arise  simply  because  the  state  or  county  <?. 
would  be  acting  merely  to  enforce  the  lawful  order  of  a  court  possessing  orig 
jurisdiction — the  tribal  court.  Referring,  of  course,  to  instances  where  the  1< 
dispute  involves  tribal  members  and  took  place  on  the  reservation,  the  b 
elements  of  tribal  jurisdiction  appear.  In  cases  arising  off  the  reservation  fal 
within  the  original  jurisdiction  of  the  state,  the  same  legal  theory  applies  reg; 
ing  tribal  enforcement  of  state  court  orders. 

Based  upon  analysis  of  prevailing  attitudes,  it  seems  clear  that  until  convir 
of  the  advantages  of  fully  recognizing  tribal  court  action  as  a  necessary  elen 
in  achieving:  mutuality,  the  states  and  conties  will  continue  to  grant  recognii 
on  a  limited  basis.  The  burden  of  proof  is  apparently  on  the  tribal  court* 
demonstrate  procedural  adequacy  and  minimal  competency  before  the  si 
officials  are  truly  receptive  to  the  concept  of  mutuality. 

Even  if  tribal  judges  were  to  make  all  possible  efforts  to  upgrade  the  qua 
of  judicial  administration  and  record  keepins:  practices  of  their  respective  c( 
systems,  it  is  inconceivable  that  major  changes,  (particularly  the  institutioi 
the  practice  of  legal  opinion  writing)  will  occur  within  the  very  near  futi 
However,  in  lisdit  of  the  fact  that  tribal  courts  are  an  essential  and  permar 
component  of  tribal  government  and  that  the  federal  government  has  eonsistei 
followpd  thp  policy  of  officially  recognizing  the  right  of  Indian  tribnl  self-gov( 
ment  it  seems  clear  that  the  state  government  practice  of  non-recognition  res* 
ing  tribal  court  actions  can  only  serve  to  prolong  the  existing  jurisdictional  ( 
fusion  and  instances  of  injustice  toward  individual  and  tribal  rights. 

B.    THE    LEGAL    ALTERNATIVES 

Significant  differences  within  states  and  between  tribes  in  the  types  of  co 
systems  maintained,  available  resources,  local  practices,  and  population  poin 
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he  need  for  a  substantial  degree  of  flexibility  and  sensitivity  in  fashioning  rela- 
ionships  between  those  court  systems.  Furthermore,  different  considerations  are 
Qvolved  in  the  criminal  area  as  opposed  to  the  civil.  Likewise,  within  the  civil 
1W  area,  mutuality  could  mean  one  thing  in  domestic  relations  questions  and 
omething  else  in  contract  or  tort  law. 
Alternative  approaches  to  tribal/state  court  reciprocity  would  include  the 
ollowing: 

1.  Full  faith  and  credit. — Where  the  full  faith  and  credit  clause  is  interpreted 
o  be  legally  binding  as  a  matter  of  federal  law  the  questions  of  whether  or  n<>t 
[)  enter  into  such  agreements  becomes  moot  and  the  remaining  issues  to  be  settled 
Dncerq  the  practicalities  of  applying  the  full  faith  and  credit  principle.  As  noted, 
nly  New  Mexico  has  concluded  the  full  faith  and  credit  applies  and  the  court's 
ecision  in  that  case  (Jim  v.  CIT)  did  not  address  the  question  of  how  the  law 
aould  be  applied. 

2.  Judicially  defined  comity. — In  several  instances,  state  courts  have  gone  on 
Bcord  as  recognizing  the  legitimacy  and  acceptability  of  tribal  court  orders  on  a 
leory  of  "comity."  The  term  simply  means  that  foreign  judgments  can  be  en- 
)rced  as  a  matter  of  discretion  on  the  part  of  the  court.  The  point  to  be  remein- 
ered  about  "comity"  is  that  the  court  acts  on  each  case  on  an  individual  basis. 
because  one  judgment  is  granted  comity  does  not  necessarily  mean  that  all  cases 
rom  the  same  source  will  be  similarly  treated.  While  it  is  true  that  once  comity 
;  awarded  in  one  probate  case  it  will  more  than  likely  be  granted  in  all  similar 
robate  cases,  there  is  no  guarantee.  Comity  is  a  matter  of  judicial  discretion, 
'hus,  the  concept  of  comity  allows  for  much  flexibility  in  its  application  by  the 
uirt. 

Si  Recognition,  as  required  or  allowed  by  statute. — As  previously  noted,  Wash- 
lgron  State  has,  by  statute,  provided  for  recognition  of  tribal  court  orders,  but 
ft  the  decisions  up  to  each  county  government  or  court.  Conceivably,  the  state 
mid  have  gone  even  further  and  required  rather  than  simply  allowed  such  recog- 
itions.  For  their  part,  tribal  governments  could  pass  similar  laws  enabling  their 
>urts  to  grant  recognition  to  state  court  orders.  One  would  assume  that  this 
ould  only  be  done  where  the  state  or  county  reciprocates.  This  method  of  statu- 
>ry  authorization  has  the  advantage  of  clarifying  the  law  so  that  judges  know  for 
?rtain  that  they  do  have  the  authority  to  grant  recognition  outside  the  scope  of 
le  full  faith  and  credit  principle  and  on  a  less  ambiguous  basis  than  comity, 
ince,  as  in  the  example  of  Washington  State,  the  discretion  still  rests  with  local 
mrts.  there  is  no  absolute  certainty  by  parties  as  to  whether  their  judgments 
ill  be  enforced,  but  as  the  local  practice  develops,  this  uncertainty  can  be  clari- 
Bd  and  resolved. 

-'{.  Mutuality  through  "intcr-governmcntal  agreement*.'' — The  final  method  for 
?hievinir  mutuality  discussed  in  the  report  is  in  the  nature  of  agreements  nego- 
ated  between  tribal  and  state  and/or  county  officials  as  developed  by  the  Gila 
iver  Community  Court.  Unless  either  tribe  or  state  has  officially  gone  on  record 
">posing  this  method  (i.e.,  by  enacting  a  law  specifically  prohibiting  or  restricting 
ficial  participation  in  such  agreements),  it  can  be  assumed  that,  as  the  law  now 
ands,  there  is  no  legal  barrier  to  this  method.  Both  tribe  and  state  have  the 
dependent  authority  to  initiate  such  agreements  and  bind  themselves  to  enforce 
lem.  An  obvious  advantage  to  this  method  is  that  it  clarifies  the  situation  so 
iat  each  court  and  law  enforcement  agency  is  aware  of  the  scope  and  degree  of 
utuality  existant  between  their  respective  governments.  Additionally,  since  the 
jreements  are  usually  in  response  to  a  need  for  clarification,  they  can  be  tailored 
>  the  areas  where  the  need  for  mutuality  has  been  defined,  as  opposed  to  initi- 
ing  total  reciprocity  when  there  would  be  no  need.  Reportedly,  the  Gila  River 
>ople  have  been  satisfied  with  the  way  their  situation  has  been  working  out  and 
ie  application  of  reciprocity  has  proved  to  be  successful. 

Y.   Recommendations 

Before  Indian  courts  will  ever  be  afforded  complete  recognition  in  the  state 
ms  it  may  be  necessary  to  document  the  competency  of  tribal  courts  to  efficiently, 
unpetently.  and  fairly  administer  justice.  Additionally,  it  appears  essential 
i  educate  state  law  enforcement,  legislative,  and  judicial  officials,  as  well  as  in- 
vidual  property  owners  surrounding  Indian  country,  on  the  advantages  or 
aplementing  reciprocal  arrangements  consistent  with  the  powers  of  tribal  self- 
ivernment.  Tribal  court  systems,  described  by  a  number  of  tribal  court  judges  as 
ie  "backbone"  of  the  tribal  government  system,  must  receive  financial  and  tech- 
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nical  assistance  where  needed  in  their  efforts  to  effectively  administer  justice 
within  reservation  boundaries.  In  light  of  these  exigencies  the  following  recom- 
mendations are  posited. 

A.     TRIBAL    GOVERNMENTS     SHOULD 

1 1 1  Examine  the  feasibility  of  reciprocal  arrangements  for  the  purposes  ap- 
propriate to  improving  their  own  tribal/state  and/or  tribal/county  relationships. 

(2)  Consider  the  development  of  a  standardized  court  record  keeping  system. 
Such  a  system  should  meet  minimum  state  •"court  of  record"  requirements  as 
mutually  defined  by  tribal  and  state  representatives. 

(3)  Improve  tribal  court  management  and  administration  by  recruiting  and 
training  court  support  personnel :  court  clerks,  prosecutors,  advocates  and  legal 
advisors.  This  may  be  accomplished  with  assistance  from  the  BIA  and  by 
developing  plans  for  court  improvement  through  existing  and  proposed  govern- 
mental and  private  technical  and  financial  assistance. 

I  4  i  Require  tribal  judges  and  court  personnel  to  take  maximum  advantage 
of  training  programs  conducted  by  the  National  American  Indian  Court  Judges 
Association  and  other  organizations  capable  of  providing  appropriate  training. 

I  ~>  i  Improve  the  stability  and  status  of  tribal  courts  by  making  them  a  respect- 
able branch  of  the  tribal  government,  free  from  potential  political  influence,  with 
budget  control,  and  with  able  jurists  who  have  final  authority  to  interpret  tribal 
law,  customs,  and  traditions. 

B.    TEE    LAW    ENFORCEMENT   ASSISTANCE    ADMINISTRATION    SHOULD 

I 1 1  Provide  maximum  financial  allocations  for  tribal  court  improvement  pro- 
grams, including  training  and  law  library  materials  in  order  to  afford  tribes  the 
means  for  developing  and  maintaining  the  competency  and  efficiency  of  their 
court  systems. 

(2  i  Improve  the  quality  of  tribal  law  enforcement  agencies  by  continuing  and 
expanding  existing  training  programs. 

i  3  i  Re-evaluate  LEAAs  approach  to  the  administration  of  justice  on  reserva- 
tions. Presently.  LEAA  appears  overly  concerned  with  the  training  of  law  en- 
forcement personnel  on  reservations  and  providing  modern  equipment  to  these 
agencies.  Problems  concerning  the  stabilization  of  tribal  courts  appear  to  be  a 
secondary  LEAA  priority  when  in  fact  the  reverse  should  be  the  approach. 

<4i  Implement  projects  aimed  at  developing  more  tribal/state  reciprocal  ar- 
rangements, i.e..  cross-deputization.  extradition,  and/or  cross-training. 

i  5  i  Create  an  internal  mechanism  whereby  tribal  complaints  of  indifference 
and  harassment  by  LEAA  resrional  administrators  could  be  made  directly  to  tbe 
National  "Indian  Desk"  of  LEAA:  and  provide  the  '•Desk*'  with  the  power  and 
duty  to  take  the  appropriate  disciplinary  action. 

C  THE  BUREAU  OF  INDIAN  AFFAIRS  SHOULD 

(1)  Equip  the  new  Branch  of  Tribal  Judicial  Services  with  enough  flexibility 
so  that  it  does  not  have  to  be  in  competition  with  the  Law  and  Order  Branch.  If 
competition  for  funding  has  been  unconsciously  built  into  the  relationship  be- 
tween the  two  branches,  then  the  obstructive  element  should  be  eliminated. 

(2 )  Allocate  to  the  Branch  of  Tribal  Judicial  Services  funding  sufficient  to  im- 
plement meaningful  reform  projects  for  tribal  courts. 

I  3  I  Undertake  projects  designed  to  promote  reciprocal  arrangements  between 
tribal  courts,  state  courts,  and/or  county  courts  systems. 

<4i  Provide  technical  and  financial  assistance  to  tribes  for  the  design  and 
implementation  of  standardized  "record  keeping."  Such  technical  assistance 
should  include  court  administration  and  management  instruction. 

I  5 i  The  Bureau  should  make  public  a  policy  which  advocates  "full  faith  and 
credit"  consideration  for  tribal  court  orders  and  judgments  by  state  agencies. 
Alternatively,  the  Bureau  should  encourage  state  and  county  recognition  of  tribal 
court  judgments  based  upon  the  theory  of  "comity." 

Increase  efforts  to  educate  federal,  state,  and  local  agencies  about  the 
federal  trust  responsibility  owed  to  Indians,  the  jurisdictional  basis  of  Indian 
tribes,  and  the  advantages  of  cooperative  law  enforcement  policies  between 
federal,  state,  local  agencies,  and  Indian  tribes. 
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D.    THE    NATIONAL    AMKRICAX     INDIAN     COURT    JUDGES    ASSOCIATION    SHOULD 

i  1)  Use  its  political  clout  to  obtain  funding  that  would  expand  its  training 
capacity  to  include  civil  law. 

(2)  Undertake  projects  designed  to  promote  reciprocal  arrangement!  between 

tribal  courts,  state  courts,  and/or  county  court  systems. 

(3)  Increase  its  distribution  of  written  training  materials  to  tribal  court 
judges. 

i  4i  Provide  technical  assistance  to  tribe*  for  the  design  and  implementation  of 
standardized  "record  keeping."  Such  technical  assistance  should  include  court 
administration  and  management  instruction. 

(o)  Include  in  its  training  effort*  the  participation  of  Indian  lawyers.  The 
delivery  of  training  by  Indian  lawyers  would  be  more  effective  because  the  tribal 
curt  judges  could  identify  with  the  instructor  and  would  not  have  to  deal  with 
the  elitism  inherent  in  the  style  of  non-Indian  lawyers. 

VI.  Legal  Background  Papers 

A.    COURTS    OF    RECORD 

Federal  definition  of  what  qualifies  a  federal  court  as  a  court  of  record  is 
difficult  to  determine.  The  Judiciary  Code  (title  28)  designates  the  Supreme  Court. 
Court  of  Appeals,  District  Courts,  Court  of  Claims,  Court  of  Custom/Patent 
Appeals,  Tax  Court  and  the  Court  of  Military  Appeals  as  courts  of  record. 
However,  there  is  no  definition  in  the  Judiciary  Code  as  to  what  constitutes  a 
court  as  one  of  record. 

The  earliest  case  offering  a  definition  was  Ex  Parte  Cregg.%  This  case  was 
concerned  with  whether  a  police  court  was  a  court  of  record  within  the  description 
of  the  district  or  circuit  courts  and  whether  it  was  competent  in  point  of  law  to 
receive  a  declaration  by  an  alien  applying  for  naturalization.  The  Court  noted 
that  a  court  of  record  was  required  to  have  common  law  jurisdiction  as  well  as  a 
clerk,  duly  authorized  to  record,  and  a  seal.  Also,  in  DeLovio  v.  Bait,9  the  Court 
was  faced  with  whether  an  admiralty  court  was  a  court  of  record.  The  Court 
defined  a  court  of  record  as  one  that  had  authority  to  fine  and  imprison ;  that 
proceeds  according  to  the  course  of  civil  law ;  and  that  an  appeal  and  not  a 
writ  of  error  lies  from  its  decrees. 

More  recently,  in  United  States  v.  Hanson10  the  Court  held  that  qualification 
of  a  court  as  one  of  record  must  be  determined  by  reference  to  state  law  and 
not  by  attempted  federal  interpretation  of  the  Federal  Rules.  In  United  States 
v.  Taylor11  (an  earlier  case  than  Hanson)  the  Court  noted  that  a  court  of  record 
was  one  if  it  had  a  written  history  of  its  proceedings.  In  another  case,  a  court 
observed  that  courts  of  record  of  a  state  are  not  limited  to  courts  which  derive 
their  jurisdiction  from  state  laws  only,  but  include  federal  courts  which  are 
regarded  as  domestic  courts.13 

In  light  of  the  above,  it  seems  reasonable  to  posit  that  there  is  no  specific 
qualification  for  a  federal  court  to  be  a  court  of  record  and  that  state  qualifica- 
tions may  be  used  for  reference.  Note,  however.  State  v.  Pierce13  which  stated 
that  federal  courts,  although  courts  of  record  within  a  state,  are  not  courts  of 
record  of  the  state. 

Since  there  seems  to  be  no  concrete  qualification  for  a  federal  court  to  be  a 
court  of  record,  except  the  statutory  designation,  it  is  hard  to  argue  that  the 
"qua'ifications"  deducted  from  the  case  law  would  somehow  be  applicable  to 
tribal  courts.  The  only  possible  way  the  "federal  standards"  would  be  applicable 
is  when  such  standards  are  codified  in  a  statute  applicable  to  Indian  tribes. 

State  statutory  definition. — States  designate  by  statute  which  courts  are  courts 
of  record.  For  example,  Arizona  has  designated  its  Supreme  Court  and  Superior 
Courts  as  courts  of  record.14  The  State  of  Washington  has  also  designated  its 
Supreme  Court  and  Superior  Courts  as  courts  of  record.15 


8  f>  Fed.  Cnses  79fi. 
»  7  Fed.  Cases  706. 
m -inn  f.  2d  J375. 
n  147  U.S.  795. 
"11  F.  Supp.  H68. 

n  o0n  x.w.  nor?. 

m  ARS  Const  Art  6.  §  30. 

15  RCW A  Art.  4  §  11  :  ItCWA  2.0S.030  ;  2.04.020. 
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The  elements  common  to  state  definitions  of  a  court  of  record  are  that  a  court 
of  record  is  one  whose  acts  and  judicial  proceedings  are  recorded  for  perpetual 
memory  (testimony)  and  one  which  has  the  power  to  fine  or  imprison  for 
contempt. 

The  effect  of  this  definition  as  a  standard  is  that  judgments  from  a  court  of 
record  are  entitled  to  full  faith  and  credit,  absent  violations  of  due  process. 
On  the  other  hand,  judgments  from  non-record  courts  are  subjects  to  collateral 
attack  for  lack  of  finality  in  judgment  or  lack  of  due  process. 

Considering  the  definition  on  a  literal  basis,  tribal  courts  could  certainly 
qualify  as  courts  of  record.  The  major  obstacle  would  be  the  requirement  that 
the  proceedings  be  recorded  for  perpetual  memory  and  testimony  (i.e.,  a  written 
verbatim  transcript  of  all  proceedings).  Several  tribal  courts  maintain  records 
for  specific  periods  of  time  (i.e.,  ten  days).  If  an  appeal  is  not  taken  within 
the  specified  time  period,  the  records  of  the  proceedings  are  either  erased,  if 
taped,  or  destroyed. 

State  case  laic  elements  of  a  court  of  record. — There  is  general  agreement  that 
a  court  of  record  has  several  recognized  attributes.  One  such  feature  is  the 
strong  presumption  of  the  veracity  of  the  records  from  a  court  of  record  (i.e., 
that  the  record  imports  absolute  verity,  because  the  acts  of  a  court  of  record 
are  known  by  its  record  alone).  For  example,  an  Arizona  court  said,  "Records  of 
the  courts  of  record  are  of  such  high  and  supereminent  authority  that  their 
truth  is  not  to  be  called  into  question."  "  Also,  a  Washington  court  found  that 
'•.  .  .  The  only  difference  between  a  court  of  record  and  a  court  not  of  record 
is  that  the  records  of  one  speak  verity  until  reversed  while  the  other  is  subject 
to  inquiry  in  collateral  proceedings  and  the  court  of  record  has  inherent  powers 
to  correct  its  own  records."  " 

As  noted  by  the  Washington  court  in  the  McFerran  case,  complimentary  to  the 
feature  of  veracity  is  the  fact  that  a  record  from  a  court  of  record  is  not  sub- 
ject to  attack  except  for  fraud  or  defect.  Therefore,  as  a  court  of  record,  it 
has  inherent  powers  to  look  at  its  own  records  to  correct  defects. 

It  has  a^o  been  suggested  that  a  court  of  record  must  have  a  judge,  a  clerk 
and  a  seal.16  However,  it  is  not  on  that  basis  alone  a  court  of  record. 

Another  feature  of  a  court  of  record,  noted  also  in  federal  case  law  is  that  it 
has  power  to  fine  and  imprison  for  contempt  of  its  authority.  This  courts  of 
record  feature  is  based  on  the  notion  that  any  act  tending  to  interfere  with  the 
fair  administration  of  justice  cannot  be  tolerated.  Thus,  in  order  to  vindicate  the 
dignity  of  justice  and  the  power  of  the  court,  and  to  enforce  obedience  to  the 
court's  mandates,  the  power  to  punish  for  contempt  must  be  allowed  in  any 
civilized  community. 

After  reviewing  these  elements  of  a  court  of  record,  it  seems  clear  that  many 
tribal  courts  could  be  classified  as  courts  of  record.  The  major  drawback  is  the 
apprehension  concerning  the  quality  of  justice  in  a  court  which  has  not  been 
designated  by  statute  as  a  "court  of  record,"  and  which  lacks  many  of  the  re- 
quired formalities  observed  by  official  "courts  of  record." 

The  acts  of  a  court  of  record  are  known  by  its  record  alone.  In  Herren  v. 
People™  the  Court  noted  that  "*  *  *  the  judicial  records  are  not  only  necessary 
but  indispensable  to  the  administration  of  justice.  Courts  of  record  hear  argu- 
ments and  decide  upon  its  records :  it  acts  by  its  records,  its  openings,  sessions. 
and  adjournments  can  be  proved  only  by  its  records;  its  judgments  can  be 
evidenced  only  by  its  record.  This  is  the  reason  for  the  creation  of  courts  of 
record."  M 

The  importance  of  the  record  can  further  be  illustrated  by  a  discussion  of  the 
trial  de  novo  process.  In  a  non-record  court  (e.g..  justice  of  the  peace  court), 
the  actual  proceedings  of  the  trial  are  not  recorded  for  review  or  reference.  On 
appeal,  these  former  trials  are  re-tried  in  all  manners  as  though  the  reviewing 
court  were  the  original  court  hearing  the  matter  for  the  first  time.  This  is  called 
a  trial  de  novo  (hearing)  :  and.  under  this  scheme  a  defendant  is  entitled  to  a 
new  trial  to  redetermine  his  guilt  or  innocence. 

There  are  several  major  criticisms  of  a  non-record  court  which  are  also  used 
as  justification  for  re-hearing  on  appeal.  One  is  the  lack  of  procedureal  formali- 

m  State  v.  Anders,  Ariz.  App.  181,  400  P.  2d  852 

"  *tnte  eT  rrl-  McFerran  v.  Justice  Court,  32  WN2d  544   202   P   2d  927 

«  State  v.  Weher.  90  Minn.  422,  105  N.W.  401. 

"303  P.  2d  1044. 

MIbid.  at  1040. 
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ties  in  conducting  the  trial.  For  example,  the  average  time  utilized  to  hear  and 
convict  a  defendant  is  minimal  and  susceptible  to  error.  Critics  suspect  that 
where  judges  are  not  on  salary  but  on  commission  the  speedy  disposition  of 
I  cases  is  based  on  the  hope  of  trying  as  many  cases  as  possible  in  order  to  "earn" 
'  a  big  commission.  The  most  noted  criticism  is  the  lack  of  formal  Legal  training  of 
the  judges. 

Another  criticism  is  that  judges  from  non-record  courts  abuse  their  powers. 
.  For  example,  sentencing  abuses  are  frequent.  A  judge  will  use  his  sentencing 
power  to  discourage  appeals.  This  is  accomplished  when  a  judge  gives  a  de- 
fendant a  lighter  sentence,  when  in  fact  a  stronger  sentence  would  be  imposed  if 
an  appeal  was  made. 

An  well,  clitics  point  to  the  fact  that  since  no  record  is  made  for  reference, 
'  (i.e.,  only  the  word  of  the  non-attorney  judge),  the  cpiality  of  justice  is  ques- 
tionable and  subject  to  serious  flaws.  Moreover,  the  evidentiary  importance  of  the 
record  is  logically  based  on  the  effect  it  will  have  an  appeal.  The  validity  of  the 
appeal  will  typically  depend  on  two  things:  (1)  the  timely  filing  of  the  notice 
of  appeal,  and  (2)  the  deposition  of  the  record  which  will  reveal  the  finality  of 
the  judgment  with  the  appellate  court.  The  finality  requirement  is  significant 
because  only  a  "final  judgment  is  appealable. 

If  no  appeal  is  taken  and  the  judgment  is  entered  as  a  final  and  binding 

judgment,  the  next  consideration  is  whether  another  court  will  recognize  and 

f  honor  it  as  a  valid  judgment.  The  recognition  of  a  "so-called"  foreign  judgment 

,  is  mandated  by  the  full  faith  and  credit  clause  of  the  Constitution,  Article  IV, 

,  §  1.  The  "actual"  recognition,  however,  will  depend  on  the  evidentiary  effect  of 

the  record. 

The  following  are  "evidentiary"  of  a  valid  judgment  entitled  to  recognition : 

1.  The  judgment  must  be  final  under  the  laws  of  the  rendering  court. 

2.  The  judgment  must  be  on  the  merits,  i.e.,  a  consent  judgment  (cognivit) 
does  not  satisfy  this  condition.21 

3.  The  judgment  must  have  been  fairly  procured  by  complying  with  minimum 
requirements  of  propriety.  For  example,  fraud  would  bar  recognition.22 

4.  Finally,  the  judgment  must  have  been  procured  by  procedure  complying  with 
[  the  requirements  of  the  rendering  court.  If  a  judgment  is  to  serve  as  a  basis  for 
,  maintenance  of  an  action  under  the  full  faith  and  credit  clause,  it  must  conform 
i  to  the  above  outlined  standards. 

State  definition  as  element  or  precondition  to  reciprocity 

Whether  the  state  definition  as  a  standard  is  an  element  or  precondition  to 
.  reciprocity  between  the  state  and  the  tribe  will  depend  on  how  much  either  of  the 
sovereigns  is  willing  to  give.  Reciprocity  is  used  to  denote  the  mutual  relation 
existing  between  two  states  or  sovereigns  when  each  of  them  gives  the  other 
certain  privileges  on  condition  that  the  same  type  of  privileges  be  extended. 

The  state,  if  agreeable  to  reciprocal  arrangements,  would  possibly  argue  that 
the  court  of  record  standard  be  a  pre-condition  to  any  type  of  reciprocal  agree- 
ments. On  the  other  hand,  the  tribal  court  might  argue  that  the  state's  court  of 
record  standard  be  viewed  as  an  element  to  be  considered  along  with  other  dis- 
tinct attributes  of  a  tribal  court  (i.e.,  legal  effect  and  interpretation  of  tra- 
ditional customs). 

Due  process  and  court  of  record  standards 

The  fundamental  importance  of  due  process  has  been  clearly  established  by 
the  Supreme  Court.  "Parties  whose  rights  are  to  be  affected  are  entitled  to  be 
heard,  and  in  order  to  enjoy  that  right  they  must  be  notified."  23  It  is  equally 
fundamental  that  the  right  to  notice  and  opportunity  to  be  heard  be  granted  at  a 
meaningful  time  and  in  a  reasonable  manner.  Tims,  the  requirements  of  duo 
process  are  notice  and  an  opportunity  to  be  heard. 

Notice  has  been  defined  as  an  "elementary  and  fundamental  requirement  of 
due  process  in  any  proceeding  which  is  to  be  accorded  finality,  and  must  bo 
reasonably  calculated,  under  all  circumstances  to  apprise  interested  parties  of 
the  pendency  of  the  action."24  The  notice  must,  likewise,  be  of  such  nature  as  to 
afford  a  reasonable  time  for  those  interested  to  make  their  appearance,  with  due 
regard  given  to  the  nature  of  the  proceeding.25 

■7>.  H.  Overmver  v.  Frirk.  40a  U.S.  174. 
"Baker  V.  Erhcrt,  427  P.  2d  401  (1967). 
™  Baldwin  v.  Hale.  68  U.S.  22.°,. 
s*Mullane  v.  Hanover,  339  U.S.  300. 
25  Mario  v.  Supreme  Court,  490  P.  2d  034. 
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The  requirement  of  opportunity  to  be  heard  has  been  deemed  as  a  safeguard 
whenever  a  significant  interest  is  at  stake.26  The  hearing  must  also  be  granted 
at  a  practical  and  reasonable  time.27 

So  viewed,  the  requirements  of  due  process  under  the  Fourteenth  Amendment 
seem  to  impose  a  strong  barrier  against  the  deprivation  of  fundamental  in- 
dividual rights.  In  light  of  these  considerations,  the  major  question  to  be  asked 
is  whether  the  passage  of  the  Indian  Civil  Rights  Act  imposes  a  different  stand- 
ard for  Indians  or  whether  it  should  be  interpreted  according  to  the  United 
States  Constitution  standard. 

To  date,  the  federal  courts  have  consistently  recognized  an  intent  in  the  Civil 
Rights  Act  of  1968 a  to  create  "sui  generis"  standards  of  due  process  which 
would  allow  for  uniquely  Indian  concepts  of  justice.  For  example,  in  the  recent 
case  of  Martinez  v.  Santa  Clara  Pueblo,  the  Court  let  stand  an  Indian  tradition 
which  constituted  discrimination  against  descendants  of  female  members  married 
to  non-tribal  members.  The  rationale  adopted  by  the  Court  was  that  the  in- 
dividual civil  rights  should  not  take  precedence  over  the  tribal  right  to  follow 
established  custom,  albeit  violative  of  Anglo  concepts  of  justice.  However,  the 
courts  have  been  saying  at  the  same  time  that  when  Indian  customs  or  traditions 
were  not  involved,  the  rationale  for  substantive  deviation  from  standard  con- 
cepts of  due  process  and  equal  protection  will  not  be  sustained.  The  upshot  of 
these  interpretations  of  the  Indian  Civil  Rights  Act  would  seem  to  be  reassuring 
to  non-Indians  and  state  courts  that  tribal  courts  will  be  required  to  follow 
standardized  due  process  procedures  in  the  administration  of  justice  unless 
tribal  custom  or  .tradition  is  involved.  The  provision  for  deviation  would  not 
apply  to  90  percent  of  the  cases  involving  reciprocity. 

In  any  event,  whether  or  not  there  is  a  different  standard  of  due  process  for 
Indians  remains  questionable,  but  it  should  be  remembered  that  "due  process 
tolerates  variances  appropriate  to  the  nature  of  the  case."  a 

From  the  above,  it  would  seem  that  record  keeping  methods  of  tribal  courts 
could  arguably  qualify  or  come  close  to  qualifying  as  courts  of  record.  The  crucial 
point  to  emphasize  to  tribal  courts  is  the  mandate  of  "due  process"  in  whatever 
context  or  standard  qualified.  At  least  by  a  traditional  approach,  due  process 
means  notice  and  hearing  when  substantial  rights  are  affected. 

Nonetheless,  a  necessary  inquiry  must  be  made  to  determine  whether  the 
qualifications  attributed  to  "courts  of  record"  are  desirable  or  required  features. 
The  significance  of  this  question  will  be  evident  when  considering  the  "attributes" 
of  a  tribal  court.  For  the  most  part,  tribal  courts  are  influenced  by  the  Anglo 
system  of  law.  This  is  true  even  though  they  may  operate  more  or  less  by  tradi- 
tional customs  of  justice.  However,  they  are  autonomous  legal  systems  and  are 
entitled  to  recognition  and  respect.  Because  of  the  non-record  character  attributed 
to  tribal  courts,  they  have  been  subjected  to  criticisms  similar  to  those  advanced 
against  state  non-record  courts.  As  a  consequence,  the  same  effect  of  questioning 
the  quality  of  justice  of  a  non-record  court  applies  to  tribal  courts. 

Most  tribal  courts  do  maintain  some  type  of  record  system.  Although  the 
system  may  be  no  more  than  a  general  log  of  pleadings  filed,  parties  to  the  action, 
names,  addresses,  and  dispositions  of  cases,  it  is  a  method  of  record  keeping. 
The  possible  determining  factor  is  whether  the  particular  method  of  record 
keeping  provides  the  "evidentiary  effect"  important  in  recognition  of  a  judgment. 
Assuming  that  the  tribal  record  does  provide  the  necessary  evidentiary  effect, 
and  assuming  that  a  court  which  keeps  records  can  be  a  court  of  record,  there 
seems  to  be  no  doubt  that  tribal  courts  have  moved  closer  to  qualifying  as  courts 
of  record.  The  major  difficulty  would  be  determining  just  what  type  or  method 
of  record  keeping  is  required.  An  answer  might  be  suggested  by  the  discussion 
about  the  importance  of  the  record  regarding  appeal  or  recognition  issues. 

The  feature  of  truth  and  veracity  will  be  determined  by  the  analysis  of  the 
record  as  having  "evidentiary"  effect.  It  should  be  noted  and  relied  upon  for 
presumption  of  truth  and  veracity  that  when  an  appeal  is  not  taken  within  the 
time  limits,  the  failure  to  do  so  should  be  presumed  to  reflect  satisfaction  with 
the  procedures.  This  should  include  satisfaction  with  due  process  as  afforded 
within  the  proceeding. 


^Ftientes  v.  Shevin,  407  U.S.  ^7 

r  Phnpvir  Corporation  v.  Roth,  284  P.  2d  645 

28  25  U.S.C.  §  1302-03. 

S:J.39  U.S.  30G. 
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Although  it  has  been  suggested  by  several  courts  that  a  judge,  clerk,  and  seal 
ft  featured  as  attributes  of  a  court  of  record,  it  seems  fair  to  say  that  the  qualifi- 
ations  of  a  tribal  judge  should  be  different.  The  criticisms  of  a  non-record  court 
ttdge  who  lacks  formal  legal  training  may  be  well  founded  considering  the 
ontext  and  environment  in  which  they  work.  A  tribal  judge's  qualifications 
Hist  be  viewed  within  the  context  he  or  she  functions  (i.e.,  a  separate  and  distinct 
ommunity  with  different  values  and  customs). 

Although  there  is  some  merit  to  the  criticism  that  a  lack  of  formal  legal 
raining  will  hamper  the  judge's  ability  to  rule  on  legal  issues,  it  should  be  noted 
liat  tribal  judges  often  participate  in  workshops  designed  to  keep  most  of  them 
breast  of  the  legal  formalities  and  terminology.  Of  course,  an  argument  can  be 
tade  that  when  professional  counsel  appears  before  a  tribal  court,  the  judge 
lay  be  'snowed*'  by  the  legal  technicalities  or  terminology,  thus  affecting  his 
bility  to  rule  correctly.  The  result  might  raise  an  equal  protection  issue,  sub- 
Kting  the  tribal  court  to  further  confusion. 

A  relatively  easy  way  of  resolving  problems  which  might  result  from  the  tribal 
ulges'  lack  of  professional  legal  background  would  be  for  tribal  courts  to  make 
se  of  lawyers  as  advisors  to  the  court  in  such  capacities  as  court  advisor,  (tech- 
ical  assistant  similar  to  the  "special  master"  used  by  federal  courts  when 
iced  with  highly  technical  subject  matters).  The  lawyer  would  assist  the  tribal 
ids:e  in  understanding  the  technical  aspects  of  the  law  so  as  to  arrive  at  a  deci- 

on  on  the  merits. 

The  tribal  court  has  the  power  to  fine  and  imprison  for  contempt  of  its  author- 

y.  For  similar  reasons  (i.e.,  to  vindicate  the  ends  of  justice),  the  tribal  court 

-ovides  a  means  to  enforce  its  orders  through  contempt. 
'  In  conclusion,  the  best  response  to  the  court  of  record  issue  is  that  tribal  courts 

ust  develop  their  record  keeping  to  import  verity  and  to  provide  the  necessary 

•identiary  elements  significant  to  the  matters  of  appeal  and  recognition.  A 
Irther  corollary  to  this  suggestion  is  that  tribal  courts  themselves  must  define 

e  standards  they  want  for  their  record  keeping.  However,  they  must  remember 

at   the   standard   they  establish   must  then  demonstrate  observance  of  due 

ocess  requirements. 

B.    RECIPROCITY 

Closely  related  to  the  court  of  record  issue  is  the  issue  of  reciprocal  arrange- 
ints  and  the  effect  of  federal  law  regarding  the  recognition  of  tribal  court 
dgments  and  decrees.  The  status  of  state  court  decisions  and  attorney  generals' 
ttements  regarding  these  issues  is  also  relevant  since  it  is  primarily  with  these 

late  systems  that  the  tribal  court  systems  must  operate. 

The  most  typical  problem  regarding  the  recognition  issue  arises  in  a  situation 
iere  a  judgment  is  entered  by  a  tribal  court  and  the  subject  of  the  judgment 
noves  himself  from  the  jurisdictional  limits  of  the  tribal  court  or  where  a 

.  Igment  is  entered  against  a  person  in  a  state  or  county  court  and  that  person 
noves  himself  onto   reservation  land   outside   of  the  state  or  county  court 

.  isdictional  reach.  In  each  of  these  situations,  absent  reciprocal  arrangements 

If -ween  the  state  and  the  tribe  involved,  or  absent  state  and  tribal  policy  of  full 
tl    and  credit,  the  judgments  involved  will  not  be  automatically  enforceable 

<  side  the  jurisdiction  of  the  court  which  entered  the  judgment.  In  part,  this 
i  enforceability  situation  is  the  result  of  the  state  and  tribal  interpretations 

<  tho  full  faith  and  credit  clause  of  the  United  States  Constitution  and  28  D.S.O. 

the  federal  statute  providing  for  full  faith  and  credit  recognition  to 
l.ited  States  territories  and  possessions. 

:here  are  very  few  cases  which  have  specifically  covered  the  issue  of  recosmi- 
t  l  of  tribal  court  judgments.  Consequently,  the  issue  of  whether  states  and 
t.  >es  must  grant  full  faith  and  credit  to  judicial  proceedings  to  each  other  is 

6  1  a  relatively  open  question. 

7  1  faith  and  credit 

Tie  United  States  Constitution.  Article  IV.  jl  states  that:  "Full  Faith  and 
C  dit  shall  be  given  in  each  state  to  the  public  Act.  Records,  and  judicial 
■  ceedings  of  every  other  State.  And  the  Congress  may  by  general  Laws  pre- 

8  be  the  Manner  in  which  such  Acts.  Records  and  Proceedings  shall  be  proved 
a    the  Effect  thereof.'* 

|5  U.S.C..  §  1738,  the  Federal  statute  implementing  the  Constitutional  nrovi- 
s  i  states : 

77-465—77 17 
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"The  Acts  of  the  legislature  of  any  State,  Territory,  or  Possession  of  the  Unitec 
States,  or  copies  thereof,  shall  be  authenticated  by  affixing  the  seal  of  such  state 
territory,  or  possession  thereto. 

"The  records  and  judicial  proceedings  of  any  court  of  such  State,  Territonty.  oi 
Possession,  or  copies  thereof,  shall  be  proved  or  admitted  in  other  courts  withii 
the  United  States  and  its  Territories  and  Possessions  by  the  attestation  of  th< 
clerk  and  seal  of  the  court  annexed,  if  a  seal  exists,  together  with  a  certificat* 
of  a  judge  of  the  court  that  the  said  attestation  is  in  proper  form. 

"Such  Acts,  records  and  judicial  proceedings  or  copies  thereof,  so  authenticated 
shall  have  the  same  full  faith  and  credit  in  every  court  within  the  United  States 
and  its  Territories  and  Possessions  as  they  have  by  law  or  usage  in  the  courts  o: 
such  State,  Territory  or  Possession  from  which  they  are  taken." 

Indian  tribes  are  not  states  within  the  meaning  of  Article  IV,  §  1  of  the  Cod 
stitution.  However,  it  has  not  yet  been  clearly  determined  whether  Indian  reser 
vations  are  territories  within  the  meaning  of  28  U.S.  §  1738  so  as  to  requin 
application  of  full  faith  and  credit  through  that  provision  to  tribal  court  judg 
ments  and  decrees  by  state  court  systems.  Until  this  definition  has  been  deter 
mined,  most  states  wherein  tribes  desiring  judicial  recognition  are  located  wii 
undoubtedly  continue  to  withhold  full  faith  and  credit  to  tribal  courts. 

There  is  a  line  of  federal  court  cases  holding  that  Indian  tribes  are  territories 
which  qualify  for  full  faith  and  credit  recognition.  The  cases  most  noted  for  thi: 
federal  recognition  include  Mackey  v.  Coxe,30  Standley  v.  Roberts?  and  Raymon< 
v.  Raymond™ 

In  Mackey,  the  United  States  Supreme  Court  held  that  an  administrator  ap 
pointed  by  a  probate  court  of  the  Cherokee  Nation  occupied  the  same  positior 
as  an  administrator  appointed  by  any  state  or  territory  of  the  United  States.  Th( 
Court  went  on  to  say  of  Indian  tribes : 

"*  *  *  In  some  respects  they  bear  the  same  relation  to  the  federal  governmeni 
in  its  second  grade  of  government  under  the  ordinance  of  1787. 

"*  *  *  The  principal  difference  consists  in  the  fact  that  the  Cherokees  enacl 
their  own  laws.  This,  however,  is  no  reason  why  the  laws  and  proceedings  of  th( 
Cherokee  Territory,  so  far  as  relates  to  rights  claimed  under  them,  should  not  b( 
placed  upon  the  same  footing  as  other  territories  in  the  Union.  It  is  not  a  foreigr 
but  a  domestic  territory.  (Emphasis  added.) 

"*  *  *  The  Cherokee  Country,  we  think  may  be  considered  a  territory  of  th( 
United  States,  within  the  Act  of  1812  (June  24th).  In  no  respect  can  it  b< 
considered  a  foreign  State  or  Territory,  as  it  is  within  our  jurisdiction  and  sub 
ject  to  our  laws."  (Pp.  103-104) 

In  Standley  it  was  held  that  a  federal  court  may  not,  by  injunction,  restrain 
the  enforcement  of  a  judgment  rendered  by  the  Choctaw  Circuit  Court  and 
affirmed  by  the  Choctaw  Supreme  Court,  affecting  title  to  land  and  rights  tc 
rentals  within  the  Choctaw  Nation.  The  Federal  Circuit  Court,  Eighth  Circuit 
went  on  to  say :"....  The  judgments  of  the  courts  of  these  nations,  in  cases 
within  their  jurisdiction,  stand  on  the  same  footing  with  those  of  the  courts  ol 
the  territories  of  the  Union  and  are  entitled  to  the  same  faith  and  credit."  (i.d., 
at  845) 

And  in  Raymond,  a  tribal  court  divorce  decree  was  upheld  by  the  Eighth  Cir- 
cuit. The  Court  stated :  ".  .  .  The  Cherokee  Nation  .  .  .  may  maintain  its  own 
judicial  tribunals,  and  their  respective  judgments  and  decrees  upon  the  rights  oi 
the  persons  and  property  of  members  of  the  Cherokee  Nation  as  against  each  other 
are  entitled  to  all  the  faith  accorded  to  the  judgments  and  decrees  of  territorial 
courts." 

It  is  this  line  of  cases  recognizing  tribal  areas  as  territories  that  allowed 
Felix  Cohen  in  his  book,  "Handbook  of  Federal  Indian  Law" M  to  conclude  thai 
an  Indian  tribe  bears  a  relation  to  the  United  States  similar  to  that  which  a 
territory  bears  to  such  government,  and  similar  to  that  relationship  which  a 
municipality  bears  to  a  state.  Cohen  also  emphasized  that  an  Indian  tribe  may 
exercise  complete  jurisdiction  over  its  members  and  within  the  reservation  sub- 
ordinate only  to  the  expressed  limitations  of  federal  law. 


80  18  How.  100  (1855). 

31  5fl  Fed.  83fi. 

32  83  Fed.  721. 

23  University  of  New  Mexico  Press,  p.  148. 
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The  leading  modern  case  emphasizing  the  "territorial"  view  by  the  United 
States  is  expressed  in  Iron  Crow  v.  Oglala  Sioux  Tribe.™  This  case  involved 
the  issue  of  whether  the  Oglala  Sioux  Tribal  Court  is  a  duly  constituted  court 
having  jurisdiction  to  try,  convict,  and  punish  enrolled  members  of  the  Oglala 
Sioux  Tribe  for  the  crime  of  adultery  committed  on  the  Tine  Ridge  Reservation. 
The  Court  answered  in  the  affirmative  and  noted  that  the  United  States  Constitu- 
tion and  its  founding  fathers  regarded  Indian  tribes  as  sovereigns  which  continued 
as  sovereigns,  citing  Worcester  v.  Georgia*  The  Court  noted  that  tribal  self- 
government  power  as  sovereign  have  been  limited  at  times  by  federal  cases  and 
statutes  but  that  political  sovereignty  continues  absent  specific  federal  legislation 
to  the  contrary.  Then  the  Court  noted  that  the  federal  cours  have  uniformly  held 
that  the  decisions  of  Indian  Tribal  Courts,  rendered  within  their  jurisdiction, 
territorial  and  personal,  and  according  to  the  forms  of  law  recognized  by  the  tribe, 
are  entitled  to  full  faith  and  credit. 

However,  the  states  have  not  been  willing  to  apply  full  faith  and  credit  to  tribal 
court  judgments  and  decrees  to  the  extent  these  federal  cases  would  appear  to 
require.  The  State  Attorney  General  of  South  Dakota  is  not  bound  by  the  full 
faith  and  credit  clause  of  the  United  States  Constitution.  Official  Opinion  No. 
jJJ-75,  April  25,  1075.  The  Attorney  General  believes  the  federal  government's 
unique  Constitutional  relationship  with  the  Indian  tribes  may  require  the  federal 
government  to  afford  full  faith  and  credit  to  tribal  judicial  acts  but  that  these 
federal  cases  do  not  support  the  proposition  that  the  states  must  give  full  faith 
ind  credit  to  tribal  court  orders.  His  analysis  in  part  says  : 

[  "Section  I  of  Article  IV  of  the  United  States  Constitution  requires  the  states  to 
?ive  full  faith  and  credit  to  the  judicial  acts  of  other  states.  This  doctrine  does 
not  extend  to  the  judicial  acts  of  Indian  tribes  which  are  not  states.  Neither  does 

he  doctrine  of  comity  which  presupposes  two  independent  sovereign  nations. 
\3egay  v.  Miller,  70  Ariz.,  380,  222  P.2d  624,  G28  (1950). 

"As  my  predecessor  held  in  1957-1958  AGR  65,  06,  the  state  has  no  duty  to 

.ccept  a  tribal  court  record  for  filing :  Tribal  Court  records  are  not  given  effect  by 
■  my  law  of  the  state  nor  is  there  any  requirement  that  the  action  taken  by  such 

eeognized  tribunal  must  be  made  a  record  in  any  court  of  the  state." 

i  By  way  of  contrast,  the  New  Mexico  Supreme  Court  has  recently  concluded 

hat  the  Navajo  Reservation  in  New  Mexico  must  be  defined  as  a  territory  under 
|8  U.S.  §  1738  and  has  declared  Navajo  tribal  laws  entitled  to  full  faith  and 

redit.36  The  effect  that  this  1975  New  Mexico  Supreme  Court  decision  will  have 
|n  other  state  courts  is  difficult  to  predict.  The  problem  of  gaining  recognition 

or  court  judgments  and  decrees  emanating  from  Indian  court  systems  which  are 

raffed  primarily  by  people  not  formally  trained  in  law  persists.  Tribal  court 

jcording  systems  often  do  not  meet  what  appears  to  be  state  minimum  stand- 

rds.  ( See  appendix  A. ) 

i  The  recognition  problem  is  compounded  by  the  fact  that  the  full  faith  and 
/•edit  principle  does  not  appear  to  be  an  unqualified  requirement.37  One  aspect 

I  the  problem  is  that  a  state  need  not  subordinate  its  own  statutory  policy 
iii  a  conflicting  public  act  of  another  state.38  Thus,  any  tribal  law  or  court  judg- 

ent  that  appears  to  be  in  conflict  with  state  policy  would  be  susceptible  to  non- 

rcognition  by  the  state  system  in  which  full  faith  and  credit  is  requested.  The 

:ate  of  Washington,  for  example,  has  enacted  a  statute  that  gives  full  force 

id  effect  to  tribal  court  judgments  in  civil  cases  if  such  are  not  inconsistent 

ith  state  public  policy." 

The  fact  remains  that  apart  from  New  Mexico,  the  full  faith  and  credit  clause 
not  accepted  as  binding  by  any  other  states  regarding  tribal  laws  and  judg- 
?nts  and  until  we  see  a  definitive  federal  court  decision  or  Congressional  state- 
?nt  requiring  such  recognition,  that  clause  will  not  serve  to  bind  the  states 
garding  tribal  court  judgments  and  decrees. 

•mity 

An  alternative  to  full  faith  and  credit  clause  application  is  comity.  Comity 
defined  as  courtesy,  respect,  or  a  willingness  to  grant  a  privilege,  not  a.^  a 


M29  F.  Supp.  15  (1955). 

5  192  F.  Supp.  15.  19. 

•  Allen  Jim  v.  C1T  Financial  Corporation,  No.  10200.  X.M.  State  Bar  Bull..  April  1' 

7*  Pink  v.  A. A. A.  Hiohivav  Express  Inc.,  314  U.S.  201,  210  (1941). 
'Hughesv.  Fetter;  341  U.S.  609  (1951). 
»RCWA  37.12.070. 
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matter  of  right,  but  out  of  deference  and  good  will.  It  is  the  principle  by  which 
the  courts  of  one  state  or  jurisdiction  will  give  effect  to  the  laws  and  judicial 
decisions  of  another  out  of  deference  and  respect  to  the  other  jurisdiction.40 
Comity  is  a  phrase  designating  the  practice  by  which  the  courts  of  one  state 
follow  the  decision  of  another  on  a  like  question,  though  not  bound  by  law  or 
precedent  to  do  so.41 

In  Begay  v.  Miller,*2  the  Arizona  Supreme  Court  afforded  recognition  to  an 
Indian  tribal  custom  marriage  and  divorce.  This  decision  was  not  based  on  a 
comity  theory  but  it  did  discuss  the  circumstance  when  the  court  thought  comity 
is  applicable.  The  Court  in  Begay,  in  recognizing  jurisdiction  in  the  tribal  court 
regarding  domestic  relations  said  : 

"So  far  as  the  Federal  Government  is  concerned,  the  validity  of  such  divorce 
is  conceded  and  we  see  no  constitutional  basis  for  the  courts  of  Arizona  refusing 
to  recognize  the  validity  of  such  decrees.  Such  recognition  obviously  is  not 
made  under  the  "Full  Faith  and  Credit'  clause  of  Art.  4,  §  1  of  the  Constitution 
of  the  United  States,  for  clearly  this  clause  applies  only  between  States  of  the 
Union.  Neither  is  it  done  under  the  commonly  accepted  meaning  of  the  term 
'comity,'  which  presupposes  two  independent  sovereign  nations,  because  the 
Navajo  tribe  is  not  now  classed  as  such,  but  we  recognize  it  because  of  the 
general  rule,  call  it  by  whatever  name  you  will,  that  a  divorce  valid  by  the  law 
where  it  is  granted  is  recognized  as  valid  anywhere." 

Although  the  Begay  court  refused  to  recognize  Indian  tribes  as  independent 
sovereigns  which  should  be  afforded  comity  rights  or  recognition,  the  sovereignty 
status  of  tribes  does  not  appear  so  clear  that  such  a  blanket  denial  of  the 
comity  doctrine  is  justified.  Indian  tribes,  in  a  number  of  cases  have  been  defined 
as  sovereigns  of  one  type  or  another  (i.e.,  "domestic  dependent  nations  in 
Worcester  v.  Georgia : 4:j  '"political  sovereigns"  in  Iron  Croic  v.  Oglala  Sioux 
Tribe,  supra ;  "subordinate  and  dependent  nations  of  a  status  higher  than  that 
of  States"  in  Native  American  Church  v.  Navajo  Tribal  Council;"  "territory" 
in  Allen  Jim  v.  CIT,  supra). 

In  a  recent  Oregon  Court  of  Appeals  decision,  it  was  declared  that  a  decision 
by  the  Warm  Springs  Tribal  Court  granting  a  decree  of  divorce  was  entitled  to 
recognition  in  the  State  court  and  would  act  as  a  bar  to  maintenance  of  a  suit 
for  dissolution  of  a  marriage  subsequently  filed  in  State  court.  The  Court  of 
Appeals  stated  that  the  quasi-sovereign  nature  of  tribes  suggests  that  their 
judgments  are  entitled  to  the  same  deference  shown  decisions  of  foreign  nations 
as  a  matter  of  comity.43  The  Court  opinion  noted : 

"A  rule  of  general  application  is  that  a  judgment  entered  by  a  court  of  a 
foreign  nation  is  entitled  to  recognition  to  the  same  extent  and  with  as  broad 
a  scope  as  it  has  by  law  or  usage  in  the  courts  of  the  jurisdiction  where  rendered. 
if:  (1)  the  foreign  court  actually  had  jurisdiction  over  both  the  subject  matter 
and  the  parties;  (2)  the  decree  was  not  obtained  fraudulently;  (3)  the  decree 
was  rendered  under  a  system  of  law  reasonably  assuring  the  requisites  of  an 
impartial  administration  of  justice — due  notice  and  a  hearing;  and  (4)  the 
judgment  did  not  contravene  the  public  policy  of  the  jurisdiction  in  which  it  is 
relied  upon.  Hilton  v.  Guyot,  159  U.S.  113,  16  S.  Ct.  139,  40  L.  Ed.  95  (1895)  : 
Goldberg  v.  Goldberg,  57  Misc  2d  224,  291  NT  S2d  482  (NY  County  Ct.  1968)." 
Justice  Langtry  of  the  Oregon  Appeals  Court  stated : 
"While  a  foreign  decree  will  not  be  recognized  as  a  matter  of  comity  where 
it  has  been  obtained  by  means  of  a  procedure  which  denies  a  party  fundamental' 
due  process,  the  recognition  to  be  accorded  a  foreign  judgment  is  not  necessarily 
affected  by  the  fact  that  procedures  employed  by  the  courts  of  the  jurisdiction 
in  which  judgment  was  rendered  differ  in  some  respect  from  those  of  the  courts 
in  which  the  judgment  is  relied  upon." 

The  Oregon  court,  in  recognizing  the  Warm  Springs  Tribal  Court  divorce! 
decree,  accepted  the  United  States  Supreme  Court  decision  in  Hilton  that : 

"When  a  foreign  judgment  appears  to  have  been  rendered  by  a  competent} 
court,  having  jurisdiction  of  the  cause  and  of  the  parties  and  upon  due  allega-j 
tions  and  proofs,  and  opportunity  to  defend  against  them,  and  its  proceedings*] 

"Ob.  eir. 

41  VSfi  F20S  nnd  Co-  v-  WO-  Co.,  177  U.S.  485. 

"222  P.  2d  624  (1950). 

4nr,  pPt_  .--is  H832). 

"272  F.  2d  131,  134  (1059). 

*  In  re  Red  Fox,  Xos.  74-2334,  CA4640  (Ore.  Ct.  App.,  filed  Nov.  24,  1975) 
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are  according  to  the  course  of  a  civilized  jurisprudence,  and  are  stated  in  a 
clear  and  formal  record,  the  judgment  is  prima  facie  evidence,  at  least  of  the 
truth  of  the  matter  adjudged;  and  it  should  he  held  conclusive  upon  the  merits 
tried  In  the  foreign  court,  unless  some  special  ground  is  shown  for  impeaching  the 
judgment  as  by  showing  that  it  was  affected  by  fraud  or  prejudice  *  *  *" 4" 

Comity  is  thus  applicable  by  one  jurisdiction  giving  effect  to  another  jurisdic- 
tion's laws  and  judicial  decisions.  Any  State  can,  by  choice,  afford  this  recog- 
nition out  of  courtesy  for  tribal  governments  just  as  tribal  governments  tend  to 
afford  recognition  to  State  law  and  court  decisions.  The  history  of  Federal 
Government  recognition  of  tribes  as  permanent  governmental  entities  as  well  as 
the  recent  New  Mexico  Supreme  Court  interpretation  of  the  definition  of  tribal 
areas  as  "territories,"  would  seem  to  indicate  that  Federal  and  State  authorities 
will  be  under  increasing  pressure  to  encourage  expanded  working  relationships 
with  tribes.  Pending  a  solution  of  the  question  of  whether  the  full  faith  and 
credit  principle  applies  to  the  tribal/State  relationship,  comity  appears  to  be 
a  principle  appropriate  for  consideration  by  both  the  States  and  the  tribes  at 
this  time  in  order  to  promote  improved  political,  economic,  and  social  relation- 
ships. Under  comity,  the  receiving  jurisdiction  is  free  to  define  the  extent  and 
degree  upon  which  it  will  enforce  the  judgments  of  courts  of  other  jurisdictions. 

Existing  reciprocity  arrangements 

A  number  of  tribes  have  established  informal  and  some  formal  working 
arrangements,  most  notably  in  relation  to  cross-deputization  with  counties  within 
the  States  where  this  research  was  conducted.  (See  Appendix  A.)  Informal 
extradition  procedures  exist  for  several  tribes.  These  arrangements  appear  to 
be  an  attempt  by  concerned  tribal  and  county  governments  to  alleviate  existing 
jurisdictional  confusion  regarding  intergovernmental  situations  that  arise 
between  the  tribes,  States,  or  counties. 

Existing  reciprocal  arrangements  are  few  in  number  when  compared  to  the 
different  types  of  agreements  needed  by  tribes.  Reciprocal  agreements  are 
particularly  needed  in  the  areas  of  extradition,  cross-deputization,  and  for 
judicial  decisions  including  agreements  for  child  support  order  enforcement, 
marriage,  divorce,  and  adoption  as  well  as  for  general  civil  and  criminal 
reciprocity  agreements.  Agreements  in  these  subject  matter  areas  can  serve 
as  a  type  of  full  faith  and  credit  or  comity  by  the  respective  State,  county  and 
tribal  governments  in  the  absence  of  full  faith  and  credit  by  States  under  the 
United  States  Constitution. 

The  advantages  of  reciprocity  between  States  and  tribes  or  between  counties 
and  tribes  regarding  judicial  decisions  would  include:  (1)  A  presumption  of 
validity  of  court  decisions  of  the  governmental  entities  involved;  (2)  recog- 
nition of  court  decrees  which  could  result  in  more  expedient  and  efficient  han- 
dling of  cases  involving  intergovernmental  situations;  (3)  decrease  in  confusion 
regarding  jurisdictional  issues;  (4)  reduction  of  situations  wherein  parties 
accused  seek  refuge  in  another  jurisdiction  to  avoid  process  serving  or  prosecu- 
tion;  and  (5)  elimination  of  efforts  to  bring  lawsuits  in  one  jurisdiction  to 
offset  a  contrary  decision  in  another  jurisdiction's  court.  Other  important  advan- 
tages are  that  formal  reciprocal  agreements  serve  as  an  indication  of  govern- 
mental recognition  of  the  systems  involved  and  that  well  planned  and  well 
organized  reciprocity  agreements  will  improve  personal  relations  between  tribal 
and  State  officials  as  well  as  between  tribal,  State  or  county  governments.  If 
undertaken,  reciprocity  agreements  would  allow  officials  of  all  governments 
involved  an  opportunity  to  discuss  views  regarding  status  and  needs  of  each 
government  as  to  proposed  agreements.  Cooperatively  they  may  then  draft 
and  execute  agreements  that  would  serve  to  preserve  and  protect  legal  interests 
of  each  government. 

The  mere  initiation  of  reciprocal  arrangements  would  indicate  mutuality  and 
the  benefits  and  burdens  should  be  bilateral.  Each  jurisdiction,  under  the  ideal 
reciprocal  law  enforcement  or  court  judgment  agreement,  would  be  required 
to  exercise  and  enforce  the  judgment  and  laws  only  to  the  degree  and  scope  that 
the  jurisdiction's  own  judgments  or  laws  are  accorded  recognition.  To  do  less 
would  be  a  disservice  to  the  governments'  constituency  and,  in  the  context  of  the 
tribal  court/state  court  traditional  relationship,  for  reciprocity  to  be  other  than 
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fully  bilateral  would  reinforce  the  notion  that  tribal  courts  are  somehow  inferior 
in  nature  and  competency. 

VII.   Conclusion 

It  is  difficult  to  predict  or  generalize  regarding  future  state  views  on  tribal 
court  judgment  recognition.  As  evidenced  by  the  research  findings,  a  status  of 
general  non-recognition  presently  exists.  However,  it  does  appear,  as  evidenced 
by  the  growing  number  of  tribal/state  reciprocal  arrangements  and  the  New 
Mexico  Supreme  Court's  recent  decision  regarding  full  faith  and  credit  to  tribal 
law  that  tribal  courts  will  be  gaining  a  degree  of  recognition  never  before  at- 
tained. This  will  be  done  through  the  use  of  reciprocal  arrangements  patterned 
after  the  existing  state/tribal  or  county/tribal  agreements,  by  expanded  efforts 
to  improve  tribal  court  quality,  by  increased  training  of  court  judges  and  court 
staff,  and  by  improving  or  expanding  court  record  systems. 

The  New  Mexico  Supreme  Court  is  the  only  state  court  to  recognize  a  full  faith 
and  credit  requirement,  but  it  is  conceivable  that  such  recognition  may  have  a 
positive  effect  when  the  full  faith  and  credit  issue  comes  before  another  state 
court  or  before  the  United  States  Supreme  Court.  (See  Appendix  B). 

Currently,  the  pendulum  appears  to  be  swinging  toward  recognition  of  Indian 
reservations  as  "territories"  subject  to  full  faith  and  credit  entitlement.  This 
trend,  as  well  as  the  recurring  social,  economical,  and  political  problems  that 
exist  with  non-recognition  of  tribal  government  and  court  systems  seem  to  indi- 
cate that  the  time  is  ripe  for  expansion  of  reciprocal  arrangements  in  the  areas 
of  domestic  relations,  law  enforcement,  and  judicial  administrations.  Reciprocal 
arrangements  based  on  comity  may  also  be  implemented  which  would  serve  as  a 
means  of  preventing  outside  interference  with  tribal  governing  and  judicial 
functions.  Such  agreements  would  demonstrate  the  intent  of  tribes  to  govern 
their  own  internal  affairs  through  the  use  of  specific  arrangements  that  limit 
the  ability  of  state  and  tribal  powers  in  relation  to  each  other's  jurisdictional 
reach  while  allowing  degrees  of  cooperation  beneficial  to  all  governments  in- 
volved in  any  arrangement. 
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APPENDIX    A. — INTEBN    TABLES 


Courts  of  J: 


Type  of  Record  Keeping 

Leech  Lake  (Minnesota). — Record  of 
all  actions-trial  proceedings  taped  and 

1  erased  if  no  appeal  taken  in  10  days. 

i  No  opinions  written ;  would  write  if 
ambiquity  in  Code.  Conservation  court 
handling  hunting  and  fishing  cases  only. 

Rocky  Boys  (Montana). — Record  of 
all  complaints,  arraignments,  hearings 
and  dispositions.  No  record  of  proceed- 
ings. Files  of  civil  actions.  No  opinions 
writing. 

Gila  River  (Arizona). — Taped  re- 
cordings of  all  court  proceedings;  rec- 
ord of  parties,  complaints,  court  orders 
and  dispositions.  No  opinions  are  writ- 
ten. 


ft.  Balnao  (Montana). — Records  of 
I  complaints  and  dispositions.  Cases  filed 

Kby  name  and  date.  No  opinions,  plead- 
ings or  findings  of  fact. 

QuinaU  (Washington).— Complete 
->files  of  all  complaints,  arraignments, 
hearings  and  dispositions.  Juvenile  files 
destroyed  when  individual  reached  IS 
years  of  age.  Some  civil  case  opinions ; 
few  misdemeanor  opinions  recorded. 


Minnesota  (Leech  Lake).— Supreme 
Ct.,  District  Ct.,  &  municipal  cts.  These 
courts  must  have  a  judge,  clerk,  and 
seal  to  be  a  court  of  record.  27A  Minn. 
Stat.  Annotated,  Rule  44.01 

Montana  (Rocky  Boy's).— Courts  of 
impeachment,  supreme  ct.,  and  Dist. 
cts.  No  minimum  recording  require- 
ment. RCM  D3-101 ;  RCM  93-102 


Arizona  (Gila  River). — Supreme  ct., 
Ct.  of  Appeals  &  Superior  Cts.  Require- 
ments seem  to  be  written  opinions  and 
qualified  judges  but  no  specific  quali- 
fications are  noted.  1  ARS  Aunot.,  Art. 
G,  sec.  30. 

Montana  (Ft.  Belnap). — Same  as  for 
Rocky  Boys  above. 


Washington  (Quinalt). — Supreme.  Ct. 
superior  cts.  No  requirement  for  record- 
ing is  noted.  But  requirements  seem  to 
be  complete  records  of  proceedings/find- 
ings of  a  court  with  a  seal.  RCWA, 
Const..  Art.  IV,  Sec.  11,  RCWA  2.04.020 ; 
2.08.030. 

Cheyenne  River  (South  Dakota). — 
Records  of  all  processes  and  dispositions 
of  juvenile,  misdemeanor,  civil  and  traf- 
fic cases  (questions  of  adequacy  exists, 
however).  Opinions  sometimes  written 
in  past. 

Ft.  Berthold  (North  Dakota).— 
Records  of  each  case  and  ail  types  of 
actions.  Records  of  complaints,  petitions 
and  disposition  of  each  case.  Opinions 
written  only  by  appellate  court. 

Isleta  Pueblo  (New  Mexico). — 
Records  kept  of  all  BIA  complaint  forms 
filed.  Files  of  complaint  and  disposition. 
Records  of  all  judicial  proceedings  kept 
after  being  transcribed  from  clerk's 
notes.  Tape  recordings  of  some  types  of 
civil  actions  e.g.  quiet  title.  Some  opin- 
ions written  of  civil  actions. 

Mcscalero  Apache  (New  Mexico). — 
Records  of  complaints,  hearings  and  dis- 
positions of  cases.  No  opinions  written. 
Files  of  all  civil  and  criminal  actions. 

South  Dakota  (Cheyenne  Riven. — 
Supreme  Ct.,  circuit  cts.,  county  cts.,  & 
city  municipal  are  courts  of  record. 
Record  qualification  are  established  by 
rules  of  court.  State  attorney  general 
stated  that  a  court  create  statute  is  a 
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court  of  record  in  So.  Dakota.  All 
sovereign  documents  are  recognized  in 
So.  Dakota  if  authenticated  as  to  office 
character  or  authority,  by  official  certi- 
fication under  seal,  by  proper  authority. 
SDCL  196  19-7-1.  Records  and  judicial 
proceedings  courts  may  be  proved  by 
original  records  produced  by  clerk  or 
judge  of  such  court.  SDCL  19-7-4. 

North  Dakota  (Ft.  Berthold).— Su- 
preme Ct,  cts.,  county  cts.,  are  courts 
of  record.  ND  Century  Codes ;  27-01-01. 

New  Mexico  (Isleta). — Supreme  Ct, 
District  probate  cts.,  &  Cts.  of  appeal, 
appear  to  courts  of  record.  NMSA  16-1- 
5.  Records  judgments,  rules,  orders,  oth- 
er proceeding  and  a  complete  index  ap- 
pear to  be  the  major  qualifications. 
NMSA  16-1-5.  Xew  Mexico  requires  a 
seal  to  authenticate  documents  from 
court  or  signed  bv  cour  clerk.  NMSA 
16-3-10. 

New  Mexico  (Mescalero  Apache). — 
Same  as  above. 


State  statute  re:  recognition  of  court  of  State  policy  re:  full,  faith  &  credit  of 
record  judgment  only  tribal  court  judgments 


Minnesota. — Xo  statute.  The  Minn, 
state  rules  of  court  do  not  specifically 
prevent  recognition  of  court  keeping 
systems  which  do  not  qualify  as  "courts 
of  record".  Only  proof  of  official  record 
is  required.  Minn.   Stat.  Annot.,  44.01. 

Montana. — Xo  statute.  Court  of  rec- 
ord is  not  clearly  defined  by  RCM  ex- 
cept to  exclude  justice  of  peace  courts 
from  such  definition. 


Montana. — No  statute.  There  ap- 
pears to  be  no  requirement  of  an 
opinion  being  included  in  a  court  record 
for  such  record  and  judgment  to  be 
valid  in  the  state  judicial  system. 

Washington. — Xo  statute.  Washing- 
ton constitution  provides  that  Wash- 
ington legislature  has  power  to  provide 
that  any  court  in  such  state  can  be  a 
court  of  record.  RCWA,  Const.  Art.  IV, 
sec.  11. 


Minnesota. — Hesitancy  by  state  be- 
cause of  jurisdiction  and  due  process 
questions.  Minnesota  codes  do  contain 
provision  for  full,  faith  &  credit  of 
records,  judgments,  and  laws  of  other 
states  and  territories.  1  Minn.  Stat. 
Annot.  p.  323. 

Montana. — Xo  established  formal 
policy;  unwritten  policy  has  been  to 
undercut  authority  and  jurisdiction  of 
tribal  courts.  Montana  courts  generally 
do  not  honor  tribal  judgments.  Montana 
doesn't  appear  ready  to  recognize  the 
court  judgments  involving  taxes,  land 
use,  jurisdiction,  extradition,  until 
after  Montana  Indian  Policy  Commis- 
sion publishes  its  findings. 

Montana. — The  newly  created  Indian 
Policy  Commission  may  recommend  full, 
faith  &  credit  on  limited  basis. 


Washington.— RWCA  37.12.070  gives 
full  force  effect  to  tribal  judgments  in 
civil  actions  not  inconsistent  with 
state  policy. 
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Arizona. — No  statute. 


South  Dakota. — There  is  no  state 
statute  that  requires  state  courts  to 
recognize  only  judgments  and  decrees 
from  courts  of  record,  that  qualify  as 
Bach  under  state  standards  that  state 
attorney  general  has  stated  that  state 
has  no  duty  to  accept  a  tribal  court 
record  or  judgment.  (Officials  Opinion 
No.  75-75,  Apr.  21,  1975) 


Xorth  Dakota. — No  statute. 


Xew  Mexico. — Xo  statute. 


Arizona, — Informal  working  agree- 
ment between  River  and  surrounding 
counties  allows  some  reciprocity  be- 
tween the  Indian  and  non-Indian  gov- 
ernments. 

South  Dakota.— -Policy :  That  U.S. 
Constitution  requires  states  to  give  full, 
faith  ft  credit  to  other  states'  judicial 
acts  but  since  they  aren't  states,  South 
Dakota  is  not  required  to  recognize  tri- 
bal court  orders.  (Official  Opinion  Xo. 
75-75,  Attorney  General,  So.  Dakota, 
April  21,  1975). 

State  attorney  general  stated  in  an  in- 
terview that  it  would  be  difficult  to  get 
legislation  allowing  full,  faith  &  credit 
because  of  the  lack  of  trust  between 
Whites  and  Indians.  He  felt  formal 
recognition  of  tribal  court  and  govern- 
ments is  needed  but  that  such  would 
have  to  be  through  legislature  of  the 
state.  Xote :  South  Dakota  has  no  uni- 
form enforcement  action. 

Xorth  Dakota. — Limited  recognition 
of  tribal  court  judgment.  Xo  full,  faith 
and  credit  recognition.  Xo  declaration 
by  state  of  no  recognition. 

Xeic  Mexico. — State  Supreme  Court  in 
1975  case  Allen  Jim,  v.  CIT  decided  that 
Xavajo  Xation  was  a  "territory"  and 
entitled  to  full,  faith  and  credit.  Xo 
state  policy  has  been  declared,  however, 
as  to  all  other  tribes  in  New  Mexico.  So 
it  is  not  clear  as  to  what  extent  tribal 
judgment  recognition  will  be  afforded. 

Xew  Mexico  disclaims  jurisdiction 
over  reservation  probate  matters. 
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Effect  of  due  process  satisfaction  on 
state's  policy  re:  recognition  of  tri- 
bal court  judgments? 

Minnesota  (Leech  Lake). — State  has 
no  concern  because  it  feels  it  is  in  no 
position  to  decide  such  issues.  (P.L. 
2S0). 


Montana  (Rocky  Boys). — Xo  concern 
voiced  by  the  state.  It  is  anticipated  that 
this  issue  will  be  addressed  by  the  gov- 
ernor's task  force  on  Indian-state  prob- 
lems. 

Arizona  (Gila  River). — Some  opinion 
that  if  due  process  satisfied,  judgments 
by  tribal  court  can  then  be  recognized 
and  enforced  by  state  courts. 

Montana  (Ft.  Belnap). — Xo  effect  or 
relationship.  Xo  concern  voiced  by  the 
state. 


WasJUn0on  (Quinault). — State  al- 
lows limited  recognition  of  tribal  court 
judgments  if  not  inconsistent  with  state 
policy.  This  would  seem  to  indicate  a 
due  process  analysis  would  be  applied 
prior  to  criminal  case  judgment  recog- 
nition in  Washington  state  courts. 

South  Dakota  (Cheyenne  River). — 
State  officials  don't  appear  concerned 
about  recognition  of  tribal  court  judg- 
ments. 


Are  existing  tribal  recording  methods 
sufficieyit  for  state  recognition  of 
tribal  judgments? 

Leech  Lake  (Minnesota). — Discre- 
tionary that  Minnesota  courts  would 
grant  full,  faith  and  credit ;  probably  a 
trial  de  novo  would  be  had.  Same  due 
process  analysis  applied  to  Minnesota 
courts  of  limited  jurisdiction  would 
probably  apply  prior  to  tribal  court  judg- 
ment recognition. 

Rocky  Boys  (Montana). — Not  suf- 
ficient ;  recording  is  too  minimal  at 
present  for  state  to  grant  general  recog- 
nition of  Rocky  Boys  court  as  a  court 
of  record. 

Gila  River  (Arizona). — Xo,  under 
ARS  courts  records  are  designated.  So 
Arizona  at  present  would  not  grant 
recognition  except  on  tribe  by  tribe  or 
case  by  case  selection. 

Ft.  Belnap  (Montana). — Xo;  existing 
methods  no  bar  to  recognition  but  Mon- 
tana does  not  appear  ready  to  con- 
cede to  general  recognition  of  tribal 
court  judgments  at  press. 

Q  u  inault  ( Washington ) . — Counties 
afford  as  recognition  in  certain  subject 
matter  based  on  tribal  records  but  it 
is  questionable  whether  Washington 
would  grant  a  blanket  recognition 
of  tribal  court  judgment  based  on  exist- 
ing records. 

Cheyenne  River  (South  Dakota). — 
Existing  tribal  recording  methods  not 
adequate  at  present  for  South  Dakota 
to  recognize  tribal  court  judgments  ex- 
cept on  a  case  basis  subject  to  strict 
scrutiny. 

South  Dakota  (Cheyenne  River).— 
State  would  view  due  process  stand- 
ards and  compliance  case  by  case  prior 
to  recognition  of  tribal  court  judgments. 


Cheyenne  River  (South  Dakota). — 
Due  process  requirements  of  ICRA  ap- 
pear met  by  tribal  court  procedures. 
Xotice  of  hearing,  representation  and 
appeal  afforded  by  court  procedures. 

Isleta  Pueblo  (Xew  Mexico). — Tribal 
court  treats  all  persons  before  it  with 
equality.  Court  allows  representation 
by  anyone  including  professional  coun- 
sel. Summons,  complaint,  notice  of  hear- 
ing, appeal  are  all  afforded. 

Mescalero  Apache  (Xew  Mexico). — 
Hearing  following  notice  by  summons, 
limited  representation  in  court  by  any 
community  member. 

Ft  Berthold  (Xorth  Dakota).— Court  Xorth  Dakota  (Ft.  Berthold).— State 
procedures  allows  for  notice  of  hearing  would  view  due  process  standards  and 
or  trial,  representation  in  court  allowed,    compliance  case  by  case  prior  to  afford- 


New  Mexico  (Isleta). 


Xew  Mexico  (Mescalero). 
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and  appeal.  Existing  records  include  all    ing    recognition    to    most    tribal    court. 
proceedings  and  disposition   being  re-    judgments. 

corded  except  opinions.  Under  the  ICRA 

it  appears  due  process  is  satisfied. 


Due  Process 

tribal  court   procedure  mtet   due     Would   state  require   that   due  process 
process     requirement*     of     Indian  standards    be   met    before   rccofpii- 

Civil  Rights  Act?  tion,  or  would  state  assume  valid- 

ity <>f  tribal  council  judgments? 


Minnesota  (Leach  Lake). — State 
feels  it  is  no  position  to  decide  due 
process  issues  because  Leach  Lake  has 
only  a  conservation  court  at  present  and 
Minnesota  has  general  P.L.  2S0  juris- 
diction on  the  reservation. 


Montana  (Rocky  Boys). — Unclear  at 
present  This  issue  may  be  clarified 
within  the  new  year  by  the  governor's 
Indian  Policy  Review  Task  Force. 


Arizona  (Gila  River). — State  court 
would  look  at  the  due  process  standards 
before  consideration  including  proper 
subject  matter  and  personal  jurisdic- 
tion, but  a  few  Arizona  courts  have 
taken  judicial  notice  of  tribal  court 
judgments,  presuming  validity. 


Montana  (Ft.  Belnap).- 
Rocky  Boys  above. 


-Same  as  for 


ft  Lake  (Minnesota).— Seems  to 

meet  the  minimal  due  process  require- 
ments. Rules  court  must  follow  are  in- 
tended to  be  construed  to  secure  sim- 
plicity in  procedure  fairness  in  admin- 
istration  and  elimination   of  unjustifi- 

.  able  delay. 

Rocky  Hoys   (Montana).— Meets  the 
ICRA  due  process  requirements.  Court 

^records  include  case  name,  parties,  type 
of  action,  judgment,  judges'  signature, 
and  complaint  signed  by  complaining 
Witness,  with  arresting  officer's  report. 
Parties  are  allowed  notice,  hearing  ap- 
peal  and  right  to  counsel. 

Gila  River  (Arizona).— Meets  ICRA 
kiue  process  requirements.  Court  pro- 
cedures allow  notice  to  parties  of  action, 
shearing  and  time  limits,  and  of  parties' 
jrights  to  representation.  An  advocate 
may  be  requested  or  appointed  and  pro- 
fessional counsel  is  allowed  at  party's 
(expense. 

Ft.  Belnap  (Montana)  .—Meets  ICRA 
iue  process  requirements.  Under  25 
USC,  sec.  1302  (8)  there  are  no  stated 
equirements  as  to  tribal  court  proceed- 
ngs  but  tribal  procedures  provide  for 
lotice  of  hearing,  right  to  representa- 
tion, and  right  of  appeal. 

Quinault         (Washington).  —  Tribal        "Washington  (Quinault). — State  Court 
court   procedures   affords   hearing,   no-    would  set  the  due  process  standards. 
ice  of  hearing,  representation  in  tribal 
'•ourt,  and  appeal. 

Comments 

Minnesota. — Hesitancy  will  probably  continue  until  the  tribe  can  convince 
itate  officials  that  tribal  councils  can  efficiently  and  fairly  administer  justice 
vithin  reservation  boundaries  and  if  tribal  council  jurisdictional  authority  can 
>e  clearly  and  precisely  defined. 

Montana. — No  established  state  statute  or  policy  to  prevent  state  recognition 
»f  tribal  court  decisions,  but  policy  requirement  most  likely  is  that  tribal  record- 
ng  methods  comply  with  state  recording  standards  (which  standards  are  not 
lear).  It  appears  past  state  policy  of  undercutting  tribal  jurisdiction  exercise 
nay  be  pursued  with  less  vigor  in  the  future.  But  this  will  depend  in  part  on  the 
nalysis  given  the  jurisdiction,  water  rights,  land  use.  and  other  matters  sub- 
ject to  review  of  the  state-tribal  policy  Review  Task  Force  created  by  the 
jOvernor  in  1975. 

Arizona. — Before  granting  recognition  of  tribal  court  judgments,  scrutiny  by 
ue  process  analysis  often  occurs.  Tribal  court  generally  recognizes  state  court 
udgments  following  like  analysis.  It  appears  to  be  a  tendency  for  the  tribal 
ourt  to  recognize  state  court  civil  judgments  even  absent  working  agreements. 
ut  such  tendency  is  not  so  strong  in  criminal  matters.  In  at  least  one  case  an 
.rizona  court  has  taken  judicial  notice  of  a  tribal  court  judgment.  And  another 
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Arizona  court  has  recognized  a  tribal  judgment  on  the  theory  that  a  judgment 
valid  bv  the  law  where  rendered  is  valid  anywhere.  Begay  v.  Miller,  70  Ariz. 
380.  222' p  2d  624  (1950). 

Washington. — No  full  faith  and  credit  afforded  all  tribal  judgments.  State 
leaves  recognition  up  to  a  county  system,  e.g.  Grey  Harbor  remands  Indian 
juveniles  back  to  tribal  court.  State  relies  on  RCWA  37.12.070  to  give  effect  to 
tribal  decisions  in  civil  area  if  not  inconsistent  with  state  policy. 

south  Dakota. — Attorney  general  opinion  stated  that  tribal  court  records 
aren't  given  effect  by  any  laws  the  state  nor  is  there  any  requirement  that  the 
action  taken  by  any  recognized  tribal  tribunal  be  made  a  record  in  any  court 
of  the  state.  Attorney  general  seemed  to  infer  if  a  tribal  court's  record  is  recog- 
nized in  the  BIA  system  then  the  state  would  tend  to  recognize  that  court's 
records  and  judgments. 

North  Dakota. — Counties  surrounding  Ft.  Berthold  reservation  have  given 
recognition  to  tribal  court  child  custody  orders  and  tribal  court  divorce  decrees. 
State  appears  willing  to  contract  with  tribes  regarding  juvenile  detention  but 
state  feels  no  obligation  to  take  Indian  juveniles  into  state  facilities  absent  agree- 
ment since  tribal  members  are  not  subject  to  the  same  taxing  scheme  non-tribal 
people  are  subjected  to. 


New  Mexico  (Isleta  Pueblo). 


New  Mexico  (Mescalero), 


Xorth  Dakota  (Ft.  Berthold).— Some 
state  officials  have  expressed  the  view 
that  lack  of  legally  trained  judges 
would  justify  non-recognition  absent 
satisfying  due  process  scrutiny. 


Isleta  Pueblo  (New  Mexico). — Prob- 
ably not  sufficient  since  opinions  and 
findings  of  fact  are  not  recorded  in 
every  case. 

Mescalero  Apache  (New  Mexico). — 
Probably  not  sufficient  since  findings  of 
fact  and  opinions  are  not  recorded. 
There  is  also  allowance  for  limited  rep- 
resentation in  court  by  any  community 
member. 

Ft.  Berthold  (North  Dakota).— Ex- 
isting recording  methods  are  not  suffi- 
cient to  gain  a  blanket  recognition  of 
tribal  court  judgments  in  North 
Dakota. 


Are  there  formal  or  informal  extradi- 
tion arrangements  between  state 
and  tribe  t 

Leech  Lake  (Minnesota). — None,  P.L. 
280  more  or  less  preempts  the  area : 
tribe  and  state  department  of  natural 
resources  have  a  reciprocal  arrangement 
of  cross-deputization  under  which  ar- 
rested Indians  by  (DNR)  appear  in 
tribal  court ;  and  tribal  wardens  arrest 
non-Indians  who  go  to  state  court. 

Rocky  Boys  (Montana). — Xo  agree- 
ment at  present:  reservation  police 
have  in  past  allowed  extradition  to 
state  without  any  agreement ;  no  cross- 
deputization. 

Gila  River  (Arizona). — Informal 
working  agreement  regarding  extradi- 
tion. No  formal  state  agreement  regard- 
ing tribal  extradition  arrangements. 

Quinault  (Washington).— No  formal 
or  informal  extradition  arrangements; 
cross-deputization  agreement  exists. 


What    are    the    procedures 
extradition? 


used    for 


Leech  Lake. — P.L.  280  authority  pro- 
vides state  with  procedures. 


Rocky  Boys. — Question  not  appli- 
cable because  no  extradition  arrange- 
ments exist. 


Gila  River. — Tribal  judge  issues  tri- 
bal warrants  allowing  state  officer  to 
arrest.  The  state  take  tribal  warrants 
and  give  to  state  police  to  arrest  indi- 
vidual off  reservation. 

Quinault. — Tribe  allows  extradition 
to  state  or  county  courts  when  the  state 
or  county  officials  bring  in  a  warrant. 
Tribal  judges  review  the  warrant. 
County  or  state  officer  is  then  to  be  ac- 
companied by  tribal  officer,  to  make 
arrest. 
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Cheyenne  Hirer  (South  Dakota). — 
No  formal  extradition  arrangements. 
The  tribe  has  a  provision  for  formal 
extradition  for  the  state,  but  the  state 
has  uone  for  the  tribe. 


Tsleia  Pueblo  (Xew  Mexico). — Xo 
formal  extradition  agreement.  Cross- 
deputization  with  two  counties. 


Mescalcro  Apache  (New  Mexico). — 
Informal  extradition  policy  ;  very  sel- 
dom applied  or  necessary.  Xo  cross- 
deputization. 

Ft.  Berthold  (North  Dakota).— No 
formal  extradition  arrangements.  No 
informal  arrangements  either. 


Ft;  Belnap  (Montana). — Xo  extradi- 
tion arrangement  even  though  tribe  has 
its  own  extradition  ordinance. 


Cheyenne  River. — Following  an  ex- 
tradition request  by  state  the  tribal 
judge  is  to  examine  for  probable 
cause  to  extradite  and  to  determine 
whether  the  individual  Involved  in  all 
probability  be  given  a  fail  trial  in  the 
state  court.  If  these  probable  cause  fair 
trial  elements  are  satisfied  an  extradi- 
tion request  by  the  state  can  be  granted. 

Islet  a. — Review  for  extradition  pur- 
ls generally  informal  for  purposes 
of  information  only.  Few  requests  are 
made  and  seldom  referred  to.  Xo  estab- 
lished extradition  procedures  exist. 

Mescalero. — Tribal  judge  makes  a 
review  of  the  State  or  county  warrant. 


Ft.  Berthold. — Tribe  holds  people  for 
the  county.  Tribal  judge  views  a  veri- 
fied copy  of  the  complaint  and  a  verified 
copy  of  the  warrant  from  the  state  or 
county  for  authenticity  and  to  deter- 
mine whether  the  person  held  is  the 
proper  person  as  named  in  the  com- 
plaint and  warrant. 

Ft.  Belnap. — Warrant  served  by  state 
to  tribal  judge  who  reviews  and  issues 
an  order  for  arrest.  Defendant  taken 
into  custody  by  BIA  or  tribal  police  un- 
til state  officers  arrive. 


Arc  procedures  established  by  Tribe  or 
by  Statef 

Leech  Lake. — Xot  applicable. 


Rocky  Boys. — None  existing  at  pres- 
ent except  the  Uniform  Extradition  Act 
which  Montana  applies  to  other  state 
requests. 

Gila  River. — Tribe  and  state  both 
have  established  informal  extradition 
procedures. 

Quinault. — Xo  tribal  extradition  pro- 
cedures. And  state  has  no  established 
procedure  for  extradition  to  and  from 
Indian  reservations. 

Cheyenne  River. — Tribe  has  extradi- 
tion procedure  provision  in  Code.  State 
has  no  formal  agreement  with  tribe.  For 
the  tribal  court  to  grant  extradition 
requirements  are  proof  of  probable 
cause  and  the  state  must  show  that 
there  will  be  a  fair  trial  in  state  court. 

Isleta. — Tribe  has  informal,  flexible, 
discretionary  procedures  of  extradition 
request  handling. 


What  is  extent  of  inquiry  before  tribe 
grants  extradition  request? 

Leech  Lake. — Xot  applicable:  need 
hasn't  arisen  because  of  Public  Law 
280  status  of  tribe. 

Rocky  Boys. — Xot  applicable  ;  any  ex- 
tradition in  past  has  been  without  order 
of  tribal  court  and  has  been  to  state, 
not  to  tribe. 

Gila  River. — Judge  reviews  the 
merits  of  the  charge  and  findings. 

Quinault. — Tribal  judge  reviews  the 
warrant  and  questions  the  state  official 
requesting  extradition  to  determine 
validity  of  the  warrant. 

Cheyenne  River. — Inquiry  as  to  prob- 
able cause  to  extradite  and  whether 
individual  will  be  afforded  a  fair  trial 
in   state  court  system. 


Isleta. — Tribal  judge  generally  grants 
state  or  county  extradition  requests 
without  extensive  inquiry  except  as  to 
authenticity. 
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llescalcro.— Tribal  policy  of  review 
primarily  for  information  purposes  and 
authenticity.  No  state  procedure  re- 
garding extradition  to  and  from  the 
reservation. 

Ft.  Berthold  (North  Dakota )  .—No 
formal  extradition  arrangements.  No 
informal  arrangements  either. 


Ft.  Bclnap  (Montana.).— No  extradi- 
tion arrangement  even  though  tribe  has 
its  own  extradition  ordinance. 


Mescalero. — Information  review  and 
determination  as  to  authenticity  of 
warrant. 


Ft.  Berthold. — Tribe  holds  people  for 
the  county.  Tribal  judge  views  a  veri- 
fied copy  of  the  complaint  and  a  verified 
copy  of  the  warrant  from  the  state  or 
county  for  authenticity  and  to  deter- 
mine whether  the  person  held  is  the 
proper  person  as  named  in  the  com- 
plaint and  warrant. 

Ft.  Belnap. — Warrant  served  by  state 
to  tribal  judge  who  reviews  and  issues 
an  order  for  arrest.  Defendant  taken 
into  custody  by  or  tribal  police  until 
state  officers  arrive. 


Are  procedures  established  by  Tribe  or    What  is  extent  of  inquiry  before  tribe 
bu  state?  orders  extradition  request? 

Leech  Lake. — Not  applicable.  Leach  Lake. — Not   applicable;    need 


Rocky  Boys.— None  existing  at  pres- 
ent except  the  Uniform  Extradition  Act 
which  Montana  applies  to  other  state 
requests. 

Gila  River.— Tribe  and  state  both 
have  established  informal  extradition 
procedures. 

Quinault.— No  tribal  extradition  pro- 
cedures. And  state  has  no  established 
procedure  for  extradition  to  and  from 
Indian  reservations. 

Cheyenne  River.— Tribe  has  extradi- 
tion procedure  provision  in  Code.  State 
has  no  formal  agreement  with  tribe. 
For  the  tribal  court  to  grant  extradi- 
tion requirements  are  proof  of  probable 
cause  and  the  state  must  show  that 
there  will  be  a  fair  trial  in  state  court. 

Isleta. — Tribe  has  informal,  flexible, 
discretionary  procedures  of  extradition 
request  handling. 

Mescalero. — Tribal  policy  of  review 
primarily  for  information  purposes  and 
authenticity.  No  state  procedure  re- 
garding extradition  to  and  from  the 
reservation. 

Ft.  Berthold. — The  only  existing  ex- 
tradition procedures  are  set  forth  in 
the  tribal  Code.  North  Dakota  has  no 
established  procedures  for  extradition 
to  and  from  an  Indian  reservation. 


has  not  arisen  because  of  Public  Law 
280  status  of  tribe. 

Rock]/  Boys. — Not  applicable ;  any 
extradition  in  past  has  been  without 
order  of  tribal  court  and  has  been  to 
state,  not  to  tribe. 

Gila  River. — Judge  reviews  the  merits 
of  the  charge  and  findings. 

Quinault. — Tribal  judge  reviews  the 
warrant  and  questions  the  state  official 
requesting  extradition  to  determine 
validity  of  the  warrant. 

Cheyenne  River. — Inquiry  as  to  prob- 
able cause  to  extradite  and  whether  in- 
dividual will  be  afforded  a  fair  trial  in 
state  court  system. 


Isleta. — Tribal  judge  generally 
grants  state  or  county  extradition  re- 
quests without  extensive  inquiry  except 
as  to  authenticity. 

Mescalaro. — Informational  review 
and  determination  as  to  authenticity  of 
warrant. 


Ft.  Berthold.— -The  tribal  judge  views 
the  complaint  and  warrant  to  deter- 
mine authenticity  and  whether  the  per- 
son named  therein  is  the  proper  person. 
This  amounts  to  only  an  informal  in- 
formational review  by  the  tribal  judge 
who  grants  the  extradition  request  un- 
less dissatisfied  with  the  state  or  county 
complaint  or  warrant  contentions. 
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Ft.  Belnap. — State  procedures  under       Ft.  Belnap. — Hearing  in  tribal  court 
Uniform  Extradition  act.  Tribe's  under    to     review     date,     charge     and     p 
section    15    of    their    own    extradition    named    to    determine    tiie    validity    of 
ordinance.  Montana  takes  the  view  that    warrant, 
there  is  no  statutory  requirement  for 
state      to      honor      tribal      extradition 
requests. 


Is  there  any  differences  in  tribal  extra-    What    type    of    <i  tradition    ayn  < 

dition  procedures  when  non-Indian*  would  be  acceptable  by  both  state 

are  involved?  and  tribe? 


Leech  Lake. — No,  because  Minnesota 
has  Public  Law  280  jurisdiction  over 
any  person  on  the  reservation  and  is 
subject  to  state  criminal  and  civil 
jurisdiction. 


Rocky  Boys. — Not  applicable  because 
no  formal  extradition  procedures  have 
been  applied  in  past  and  tribal  court 
has  not  exercised  jurisdiction  over 
non-Indians. 


Gila  River. — No  different  procedures  ; 
the  Gila  River  Community  Court  exer- 
cises jurisdiction  over  any  person  on 
!  the  reservation  and  applies  tribal 
policies  in  relation  to  the  court  in  a 
manner  consistent  with  the  reach  of 
jurisdiction. 

Quinault. — Xo  difference  in  pro- 
cedures. Quinault  has  for  a  number  of 
years  been  exercising  jurisdiction  over 
non-Indians  in  tribal  court.  Tribal  laws 
are  applied  to  all  before  the  court  and 
there  are  few  appeals.  The  eross- 
deputization  and  working  relations 
with  surrounding  counties  limit  the 
'  number  of  extraditions. 


Leech  Lake. — Xo  need  for  agreement 
in  light  of  Public  Law  280;  but  it  may 
be  anticipated  that  greater  recognition 
by  tribes  of  inherent  powers  of  juris- 
diction and  sovereignty  may  lead  to 
greater  assertion  of  tribal  jurisdiction 
in  Minnesota  by  tribes,  including  Leech 
Lake.  (Note:  Xett  Lake  retrocession 
Public  Law  280  completed  in  1973). 

Rocky  Boys. — If  state  agrees,  tribe 
would  allow  but  both  tribe  and 
state  would  desire  to  screen  any  extra- 
dition requests.  Potential  in  Montana 
appears  good  for  reciprocal  arrange- 
ments. Pressing  issues  in  state-tribal  re- 
lations have  prompted  creation  of  the 
governor's  task  force  to  study  state- 
tribal  relations  and  legal  matters  com- 
mon to  both. 

Gila  River. — There  are  existing  work- 
ing agreements  with  Pinal  and  Mari- 
copa counties  which  appear  satisfactory 
for  county  and  tribes. 


Cheyenne  River. — Xo  difference  is 
noted  in  the  tribal  extradition  provi- 
sion. 

Ft.  Berthold. — Xo  difference  in  proce- 
dures but  under  the  cross-deputization 
agreement  non-Indians  are  turned  over 
to  the  county  court  systems  upon  arrest 
so  few  non-Indians  are  tried  in  tribal 
court  at  present. 

Ft.  Belnap. — No  difference.  The  tribal 
extradition  ordinance  operates  unilat- 
erally. The  state  and  tribe  have  no 
formal  arrangements  and  Ft.  Belnap 
has  not  exercised  jurisdiction  over  non- 
Indians  in  the  past. 
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Isleta. — No  apparent  difference  -when 
non-Indians  involved.  Tribe  does  not 
exercise  jurisdiction  over  non-Indians 
so  state  requests  for  such  individuals 
are  routinely  granted. 

Mescalero. — No  apparent  difference 
if  non-Indians  are  involved  in  criminal 
matters  on  the  reservation ;  such  person 
is  normally  transferred  to  the  state  or 
county. 

Quinault. — It  appears  tribe  would  be 
susceptible  to  agreement  with  state  but 
it  appears  that  tribal-county  agree- 
ments would  be  more  acceptable  to  the 
state.  One  way  extradition  as  exercised 
in  the  past  is  no  longer  acceptable  to 
the  Quinault  Tribe. 

Cheyenne  River. — State  would  agree 
to  extradition  and  other  reciprocal 
arrangements  with  the  tribes  if  "true 
reciprocity"  could  be  arranged,  i.e.,  full 
mutual  cooperation ;  and  South  Dakota 
would  recognize  tribal  court  judgments 
if  the  tribe  can  convince  the  state  that 
tribal  court  proceedings  take  place  in 
what  the  attorney  general  of  South 
Dakota  views  as  "certified  courts'',  i.e. 
certified  by  the  BIA  or  by  state  due 
process  standards. 

Ft.  Belnap. — Tribe  has  passed  an  ex- 
tradition ordinance  but  state  has  no 
knowledge  of  its  existence,  (see  Rocky 
Boys  analysis  above). 

Isleta. — Tribal  judges  are  willing  to 
establish  agreements  of  extradition, 
cross-deputization,  general  reciprocal 
arrangements  but  skepticism  exists  re- 
garding the  willingness  of  state  and 
county  officials  to  make  recognition  and 
agreements  on  a  two-way  basis. 

Mescalero. — Judges  appear  content 
with  the  present  situation  regarding 
extradition.  Tribe  has  seldom  found  a 
need  for  extradition  procedures  or  re- 
quests in  the  past  and  appear  content  to 
extradite  to  state  or  county  based  on 
a  minimal  review  of  the  state  or 
county  warrant. 
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APPENDIX  B.— ANALYSIS  OF  JIM  VERSUS  OIT   (558  P.  2ND  T.'il    (1975)) 


Title  28  U.S.C.  §1738  provides  that:  "The  records  and  judicial  proceed 
of  any  court  of  any  .  .  .  State,  Territory  or  Possession  (oi  the  United  States) 

.  .  .  ,  or  copies  thereof,  so  authenticated,  shall  have  the  same  lull  faith  and 
credit  in  every  court  within  the  United  States  and  its  Territories  and  Possessions 
as  they  have  by  law  or  usage  in  the  courts  of  such  State,  Territory  or  Poss< 
from  which  they  are  taken.1 

In  Jim  v.  CIT  Financial  Service  Corp.,2  the  New  Mexico  Supreme  Court  held 
that  the  Navajo  Nation  was  a  territory  for  purposes  of  2S  U.S.C.  §  1738;  con- 
sequently its  records  and  judicial  proceedings  were  entitled  to  full  faith  and 
credit  recognition  under  the  statute. 

Appellant  Allan  Jim,  an  enrolled  member  of  the  Navajo  Nation,  purchased  a 
pickup  truck  in  Farmington,  New  Mexico.  Appellee  CIT  Financial  Services  Corp., 
a  national  corporation,  financed  the  purchase  of  the  truck.  Appellant  lived  on  the 
reservation  and  kept  the  pickup  on  the  reservation.  Jim  failed  to  make  the  neces- 
sary payments  on  the  truck  as  required  by  the  contract.  Then  Appellee  without 
filing  either  a  replevin  or  any  other  form  of  action  in  the  Navajo  Tribal  Court 
or  in  the  New  Mexico  State  Courts,  sent  two  agents  onto  the  Navajo  reservation 
to  repossess  the  pickup. 

Jim  then  filed  in  the  New  Mexico  District  Court  for  San  Juan  County  fan 
action)  which  was  based  upon  §§  307  3  and  309  4  of  the  Navajo  Tribal  Code,  g  807 
of  the  Code  provides  that,  in  order  to  repossess  "personal  property"  of  Navajo 


ipSC,  Bluebook  says  to  cite  as  USC  rather  than  USCA.  §  1738.  State  and  Territorial 
statutes  and  judicial  proceedings;  full  faith  and  credit.  The  Acts  of  th<»  legislature  of 
any  State.  Territory,  or  Possession  of  the  United  States,  or  copies  thereof,  shall  be  authen- 
ticated by  affixing  the  seal  of  such  State,  Territory  or  Possession  thereto 

The  records  and  judicial  proceedings  of  any  court  of  any  such  Stare.  Territory  or 
Possession,  or  copies  thereof,  shall  be  proved  or  admitted  in  other  courts  within  the 
United  States  and  its  Territories  and  Possessions  by  the  attestation  of  the  clerk  And  seal 
of  the  court  annexed,  if  a  seal  exists,  together  with  a  certificate  of  a  judge  of  the  court 
that  the  said  attestation  is  in  proper  form. 

Such  Acts,  records  and  judicial  proceedings  or  copies  thereof,  so  authenticated,  shall 
bare  the  same  full  faith  and  credit  in  every  court  within  the  United  States  and  its  Terri- 
tories and  Possessions  as  they  have  by  law  or  usage  in  the  courts  of  such  State,  Territory 
or  Possessions  from  which  thev  are.  >raken.  June  25.  1948.  c.  640.  C,2  Stat.  r»47 

2§  87  NM  362.  553  P.  2d  751  (1974).  Navajo  Tribal  Code,  Title  VII.  §  307  (1969)  (86 
XM  784.  527  P.  2d  1222 (NM  App.  1974) ). 

3  §  307.  Repossession  of  personal  property.  The  personal  property  of  Navajo  Indians  shall 
not  be  taken  from  land  subject  to  the  jurisdiction  of  the  Navajo  Tribe  under  the  pro- 
cedures of  repossession  except  in  strict  compliance  with  the  following  : 

(a)  Written  consent  to  remove  the  property  from  land  subject  to  the  jurisdiction  of  the 
Navajo  Tribe  shall  be  secured  from  the  purchaser  at  the  time  repossession  i<  BOnghl 
written  consent  shall  be  retained  by  the  creditor  and  exhibited  to  the  Navajo  Tribe  upon 
proper  demand. 

(b)  Where  the  Navajo  refuses  to  sign  said  written  consent  to  permit  removal  of  the 
property  from  land  subject  to  the  jurisdiction  of  the  Navajo  Tribe  the  property  shall  be 
removed   only  by   order  of  a  Tribal   Court  of  the  Navajo  Tribe  in  an  appro] 

legal  proceeding. 

*  §  309.  Civil  liability.  Any  person  who  violates  section  307  of  this  title  and  anv  business 
whose  employee  violates  such  section  is  deemed  to  have  breached  the  peace  of  "the  lands 
under  the  jurisdiction  of  the  Navajo  Tribe,  and  shall  be  civilly  liable  to  the  purchaser  for 
any  loss  causd  bv  the  failure  to  comply  with  sections  307-309  of  this  title. 

If  the  personal  property  repossessed  is  consumer  goods  (to  wit :  goods  used  or  bought 
for  use  primarily  for  personal,  family  or  household  purposes),  the  purchaser  has  the 
right  to  recover  in  any  event  an  amount  not  less  than  the  credit  service  lus  ten 

percent  (10%)  of  the  principal  amount  of  the  debt  or  the  time  price  differential  ph 
percent  (10%)  of  the  cash  price.  Purchaser  means  the  person  who  «•■  :.t  or  other 

performance  of  an  obligation  secured  by  personal  property,  whether  or  not  the  purchaser 
owns  or  has  rights  in  the  personal  property. 
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Indians  or  tribal  land,  written  consent  at  the  time  of  repossession,  possessic 
an  order  of  the  tribal  court  "in  an  appropriate  legal  proceeding  is  required."  j 
provides  a  remedy  for  those  whose  rights  have  been  violated  under  §  307 
••purchasee"  may  recover  "an  amount  not  less  than  the  credit  service  charge 
ten  percent  (10%)  of  the  principal  amount  of  the  debt  or  the  time  price 
ferential  plus  ten  percent  (10%)  of  the  cash  price." 

The  District  Court5  dismissed  the  action  for  failure  to  state  a  claim  i 
which  relief  could  be  granted,  presumably  based  on  the  theory  that  New  Me 
law  applied  rather  than  the  Navajo  Tribal  Code.  Under  the  Uniform  Comme 
Code,  which  New  Mexico  has  adopted,  CIT  had  the  right  to  peaceable,  self- 
repossession. 

On  appeal,"  the  majority  of  the  panel  affirmed  the  district  court's  action,  < 
though  they  were  unable  to  agree  on  a  single  basis  for  the  affirmance.  Howe 
both  those  concurring  and  dissenting  in  the  opinion  did  agree  that  the  cri 
issue  was  whether  or  not  the  Navajo  Nation  was  a  "Territory"  within 
meaning  of  28  U.S.C.  §  1738. 

The  New  Mexico  Supreme  Court  reversed  by  holding  that  28  U.S.C.  §  1738 
applicable,  but  it  did  so  in  a  rather  cursory  manner  by  simply  citing  Mat 
et  al.  v.  Coxe 7  and  Americana  of  Puerto  Rico,  Inc.  v.  Eaplus  8  and  by  agre 
with  the  initial  reasoning  of  Judge  Hernandez  of  the  Court  of  Appeals.9 

This  decision  is  not  without  some  controversy.  The  controversy  swirls  arc 
three  principal  issues:  (1)  was  whether  Indian  tribes  were  to  be  consid 
territories  within  the  meaning  of  the  FF  &  C  clause  of  the  Constitution,10 
was  whether  Indian  tribes  are  territories  under  subsequent  legislative  inter 
tations  of  the  FF  &  C  clause."  and  (3)  was  whether  subsequent  Congressh 
treatment  of  Indian  tribes  brought  them  within  the  scope  of  the  FF  < 
principle.12 

The  only  interpretations  of  the  meaning  of  the  word  territories  for  the  ] 
poses  of  the  1790  statute  and  its  successors,  until  Jim  v.  CIT,  involve  the  sti 


3  87  NM  362,  363,  533  P.  2d  751.  752  (1975). 

8  Judge  Hendley  in  his  opinion  for  the  Court  believed  that  McClanahan  v.  State 
Commission  of  Arizona,  411  U.S.  164  (1973),  was  dispositive  of  the  issue.  In  McClana 
Justice  Marshall,  writing  for  a  unanimous  court,  held  that  Arizona  could  not  impo 
personal  income  tax  or  income  derived  from  reservation  source,  on  a  Navajo  resident  li 
on  the  reservation.  In  reaching  this  conclusion,  Marshall  noted  that  Indian  tribes 
separate  entities  from  the  state  in  which  they  are  contained.  To  emphasize  this  i 
he  quoted  U.S.  v.  Kagama: 

Rut  it  is  nonetheless  still  true,  as  it  was  in  the  last  centurv,  that  [t]he  relation  oi 
Indian  tribes  living  within  the  borders  of  the  United  States '[is]  an  anamalous  one 
of  a  complex  character.  *  *  *  They  were,  and  always  have  been,  regarded  as  havh 
semi-independent  position  when  they  preserved  their  tribal  relations  ;  not  as  States.  n< 
nations,  not  as  possessed  of  the  full  attributes  of  sovereignty,  but  as  separate  people 
the  power  of  regulating  their  internal  and  social  relations,  and  thus  far  not  brought  u 
the  laws  of  the  Union  or  of  the  State  within  whose  limits  they  reside.  United"Stat( 
Kagama,  118  U.S.  375.  381-382  (1886). 

Judge  Hendley  interoreted  Marshall's  use  of  Kagama  in  McClanahan  that  Indian  Ti 
are  semi-]"fiepen(1ent''  nations  as  evidence  that  they  are  not  a  territories,  at  least 
purposes  of  28  USC  §  1738. 

Judge  Hendley 's  position  is  that,  because  the  court  in  McClanahan  did  not  specifk 
denominate  the  Navajo  Nation  as  a  territory,  it  could  not  be  a  territorv.  He  reasc 
lllh^  l  at  an  ?»rlier  case.  Mackey  et  al  v.  Coxe  59  U.S.  (18  How.)  100  '(1855).  did 
n?,rn«cLbe^Se  Jhe.  SPF*  held  2"^  the  Cherokee  Nation  was  a  territorv  for  onlv  cer 
VFWEl'Zn*  %*  lH  law5  authorizing  letters  of  testamentary  and  administration  sh 
,nn7nr?/^  Jai-h/nd  C/e,.dlt  in* ^  £Lstriet  of  Columbia.  Instead,  Judge  Hendlev  fc 

§IiiVMo-^int?rprHa,tl0n  ofL?S  USC   §1738  in  District  of  Columbia  v.   Carter. 

fnV  nnrSJi  n^'o^6- rie  thecourt  held  that  the  District  of  Columbia  was  not  a  terri 

the  ?oii?tTtr*«*S  fw  Hghts  smt  ™der  42  USC  §  1983.  In  so  reaching  this  conclm 

lesff  fo  fhp  rw*  the/°^Ce.pt.10f  territory  ^  one  of  pupilage,  destined  for  admis 

where™  th*  nSfJI?1^  A1?  *?,**  .therefore  they  should  be  treated  as  an  inchoate  s 

Therefore  l\8ii^\?L9?lumhl&  1S  pasting  as  the  state  from  which  it  was  carved. 
belM  "%mi  inderenrSn?-1^  ?<*son(i*  that  because  McClanahan  spoke  of  the  Navajoi 
not  Tnclude  {his  SSnrv  vf  be™u.Re  «*  definition  of  territory  from  the  Carter  case 
Xavajos  TunVp t  J  1^  W^Ie^^ld  not  have  to  accord  *""  faith  and  credit  to 
«w  of  the ?Sfava1oP N*??™ U£f?  Wlth  the  majorities  result  but  found  that  the  appllc. 
therefore    under    e\£«n°   J5atiWas  rec!!lested   to  be  enforced  was  penal  in  nature 

Hernandez  ar^fed  trint  L^L  1?W    ?e<3    *°    be    ■    In    a    dissenting    opinion    Jn 

USC '  §1738  the  N«v»A  tvi^V^  Navajo  Nation  was  a  territory  within  the  meaning  oi 

5  5»  us  ns  now  ^ioo  a«???e  s  ould  apply  in  the  *Yea  action- 

;S8F'2d,341  (3rd  cir.  1966). 

"VS. ^Con8r?A?tCfvf He3CCted  Ms  concluslon  at  363. 

Con^Jg  U^deTthe^U^ft1*^^  T?%  clauSP  I3  ««"«  in  Cook.  The  Power* 
Full  Faith  and  Credit  Clause   «1  °redlt  ClaUSe'  28  Yale  fe-J'  421   <1919>  !  Corwin,  ! 

12  Act  of  May  26.  1790,  Ch.'ll/l  Stat  122. 
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f  the  District  of  Columbia."  Since  Art.  IV  only  speaks  to  FF&C  between  states, 
le  inclusion  of  territories  in  the  states  raised  questions  of  Congress'  power  to 
gislate  beyond  interstate  relationship.  The  issues  raised  in  earlier  cases  in- 
olving  the  District  of  Columbia  centered  around  whether  the  legislation  enacted 
5  USC  §  1738's  predecessors,  was  dependent  wholly  on  Art.  IV  or  whether  the 
Dwer  to  enact  legislation  broader  than  Art.  IV  was  derived  from  the  general 
idiciary  power  of  the  United  States. 

In  Emory  v.  Palmer, 14  the  Court  held  that  the  powers  to  proscribe  the  effects 
\  judgments  were  within  the  general  judicial  power  of  the  United  States  and 
lat  the  Acts  of  1790  and  1804  were  derived  from  that  power  and  thus  binding 
i  the  States.  Therefore,  Congress'  power  to  proscribe  the  effects  of  proceedings 
ad  judicial  records  was  constitutionally  permissible ;  the  issue  as  to  the  status 
I  the  District  of  Columbia  was  one  of  statutory  construction  just  as  for  Indians, 
l  interpreting  the  statute,  the  Court  found  that,  for  purposes  of  this  statute,  the 
istrict  of  Columbia  was  a  territory  even  though  it  did  not  meet  the  common 
?finition  of  territory  as  an  "enchoate  state". 

Emory  has  a  secondary  value  for  determining  whether  tribes  are  territories 
>r  purposes  of  the  statute.  The  New  Mexico  Court  of  Appeals  placed  great 
?liance  on  the  definition  of  territories  in  Carter 16  in  its  holding  in  CIT.  There 
le  Court  found  that  the  District  of  Columbia  was  not  a  territory  for  purposes 
C  42  USC  1983.  But  Carter  and  Emory  when  read  together  illustrate  the  prin- 
ple  that  the  inclusion  of  a  political  entity  as  a  territory  depends  on  the  purpose 
C  the  statute.  In  Emory  it  was  not  required  that  the  legislative  history  or  the 
tatute  mentioned  the  District  of  Columbia  in  order  to  find  it  a  territory  for 
Prior  to  the  New  Mexico  Supreme  Court's  decision,  no  Court  had  examined 
te  status  of  Indian  tribes  under  the  general  FF&C  statute,  even  though  the 
atus  of  tribes  for  other  FF&C  actions  had  been  litigated  numerous  times.  The 
ading  case  in  holding  that  Indian  tribes  are  entitled  to  full  faith  and  credit  is 
ackey  et  al  v.  Coxe.19  Although  Mackey  did  not  involve  the  Acts  of  1790  or 
>04  but  rather  a  provision  in  the  Act  of  June  24,  1812"  which  required  rec- 
prition  of  administrators  appointed  from  territories,  the  court  reasoned  that 
le  Cherokee  Nation's  letters  of  appointment  for  testamentary  purposes  were 
ititled  to  full  faith  and  credit  because  Indian  Nations  were  territories  at  least 
>r  the  purpose  of  the  1812  Act. 

The  concept  of  territory  in  that  state  is  the  same  as  for  legislation  under  the 
ill  faith  and  credit  clause.  The  court  reasoned  that : 

"They  [Cherokees]  are  not  only  within  our  jurisdiction,  but  the  faith  of  the 
ation  is  pledged  for  their  protection.  In  some  respects  they  bear  the  same  re- 
ition  to  the  federal  government  as  a  territory  did  in  its  second  grade  of  gov- 
mment  under  the  Ordinance  of  1787.  Such  territory  passed  its  own  laws,  subject 
>  the  approval  of  Congress ;  and  its  inhabitants  were  subject  to  the  constitution 
id  acts  of  Congress.  The  principal  difference  consists  in  the  fact  that  the  Chero- 
ees  enact  their  own  laws,  under  the  restriction  stated,  appoint  their  own  officers, 
id  pay  their  own  expenses.  This  however,  is  no  reason  why  the  laws  and  pro- 
;edings  of  the  Cherokee  territory,  so  far  as  relates  to  rights  claimed  under 
lem,  should  not  be  placed  upon  the  same  footing  as  other  territories  in  the 
nion.  It  is  not  a  foreign,  but  a  domestic,  territory — a  territory  which  origi- 
ated  under  our  constitution  and  laws.  .  .  . 

'•No  question  could  arise  as  to  the  validity  of  the  Cherokee  law  under  which 
tters  of  administration  were  granted  on  the  estate  of  Mackey;  and,  as  the 
ower  of  attorney  given  by  the  administrator  to  Raines  seem  to  have  been  duly 
nthenticated  and  proved,  a  payment  to  the  administrator  by  the  government 
ould  have  been  a  legal  payment.  The  Cherokee  country,  we  think,  may  be 
msidered  a  territory  of  the  United  States,  within  the  Act  of  1812.  In  no  re- 

m  Art  of  March  27.  1804,  Ch.  56,  §§  1  and  2,  2  Stat.  298. 

"107  U.S.  3  (1882). 

"  District  of  Columbia  v.  Carter,  409  US  418  (1973). 

18  59  US  (18  How.)  100  (1855). 

17  Act  of  June  24.  1812.  Ch.  100.  §  11.  1  Stat  758.  And  be  it  further  enacted  that  it 
mil  be  lawful  for  any  person  or  persons  to  whom  letters  testamentary  or  of  adminiRtra- 
on  hath  been  or  may  hereafter  be  granted  by  the  proper  authority  In  any  of  tbe  United 
tates  or  the  territories  thereof,  to  maintain  any  suit  or  action  and  to*  prosecute  and 
>coyer  any  claim  in  the  district  of  Columbia,  in  the  same  manner  as  if  the  letters  testa- 
entary  or  of  administration  had  been  granted  to  such  person  or  persons  by  the  proper 
ithority  in  the  said  district:  and  the  letters  testamentary  or  of  administration  or  n 
>py  thereof,  certified  under  the  seal  of  the  authority  granting  the  same  shall  be  sufli- 
ent  evidence  to  proye  the  granting  thereof,  and  that  the  person  or  persons,  as  the  case 
ay  be,   hath   or  have  administration. 
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spect  can  it  be  considered  a  foreign  state  or  territory,  as  it  is  within  our  juris- 
diction, and  subject  to  our  laws."  M  ' 

The  Eighth  Circuit  Court  of  Appeals,  in  the  late  nineteenth  century.19  adopted 
the  same^position  in  a  number  of  cases  involving  ejectment,  wrongful  detainer, 
the  di-missal  of  an  injunction,  quarantine  regulation,  divorce,  use  tax,  and  pro- 
bate proceedings.20  The  Eighth  Circuit  Court  of  Appeals  recognized  that  the  pro- 
ceedings of  Indian  tribal  courts  were  entitled  to  full  faith  and  credit  as  were  any 
other  territorial  court,  since  the  tribes  were  considered  to  be  distinct  political 
societies  capable  of  managing  their  own  affairs.  Throughout  the  amendments 
and  recodification  of  the  full  F&C  statutes  no  mention  of  their  relationship  to 
Indians  was  made.  Even  if  this  silence  cannot  be  taken  as  Congressional  ac- 
quiescence to  the  earlier  judicial  decisions  on  the  subject,  it  is  enough  to  note 
that  these  decisions  have  never  been  legislatively  overruled. 

With  the  exception  of  Mackey,  none  of  the  cases  holding  FF&C  for  tribes  dis- 
cuss relevant  legislation  enacted  under  either  Art.  Ill  or  Art.  IV.21  Consequently, 
the  relationship  between  the  cases  and  28  TJ.S.C.  §  1738  is  tenuous  at  best. 

The  statute  in  question.  28  U.SJ.C;  §  1738.  was  passed  as  a  result  of  the  general 
code  revisions  in  1948. ^  Although  there  had  been  changes  made  in  the  existing 
legislation  from  the  inclusion  of  the  word  territory  in  1804  through  1948,  the 
application  of  full  faith  and  credit  to  territories  was  not  affected.  The  purpose 
of  the  general  code  revision,  as  it  related  to  federal  courts,  was  to  solidify  the 
various  provisions  that  had  been  adopted  since  1911  and  scattered  through  the 
U.S.  Statutes.23  The  purpose  of  the  revision  was  specifically  not  to  make  substan- 
tive changes  in  the  language  so  as  to  effect  the  substantive  law.24  Congress'  silent 
recodification  of  28  U.S.C.  §  1738  would  indicate  a  tacit  acceptance  of  the  existing 
statutory  and  case  law  on  full  faith  and  credit  as  it  relates  to  Indians. 

The  leading  case  supporting  the  proposition  that  tribes  are  not  entitled  to  full 
faith  and  credit  is  Begay  v.  Miller,25  an  Arizona  Supreme  Court  case.  Petitioner 
Begay  filed  a  habeas  corpus  petition  against  Miller,  a  sheriff  of  Apache  County. 
to  secure  release  from  jail  after  having  been  found  guilty  of  contempt  by  an 
Arizona  court  for  failure  to  pay  alimony  pursuant  to  an  Arizona  divorce  decree. 
Begay  and  his  wife  had  obtained  a  divorce  from  the  Navajo  tribal  court  and 
then  another  divorce  from  the  Airzona  Superior  Court  which  awarded  the  alimony 
that  led  to  the  contempt  conviction. 


»59  U.S.  (18  Row.)  100.  103-104  (1855). 

[he  creation  of  the  10th  Circuit  in  1P29  made  mout  of  these  cases  10th  Pircnlt 
precedent  rather  than  Eighth  since  they  arose  in  States  presently  within  the  10th  Circuit 
jurisdiction.  Act  of  Feb.  28,  1929.  Ch.  3«3.  §  116.  45  Stat.  1346. 

»l/>ft7i»  v.  Ice.  56  F.  12  (8th  cir.  1893).  Exendine  v.  Pore.  56  F.  777  rgth  cir.  1893). 
Standley  v.  Roberts,  59  F.  836  (8th  cir.  1894),  appeal  dismissed  17  S.Ct.  999  (1S96). 
Cornells  v.  Shannon,  63.  F.  305  (8th  cir.  1894).  Baymond  v.  Raymond,  83  F.  721  CSt'n 
fir.  1897).  Buster  v.  Wright.  135  F.  947  (8th  cir.  1905).  Hayes  v.  Barrinner.  16*  F.  221 
(Sth  cir.  1909).  Iron  Crow  v.  Oglala  Sioux  Tribe,  129  F.  Supp.  15,  21  (W.D.S.D.  1955) 
affd.  231  F.  2d  89  (8th  cir.).  Two  scholars  have  observed  that  Indian  tribes  were  entitled 
to  full  faith  and  credit.  Felix  Cohen,  the  foremost  scholar  of  Indian  law.  F.  Cohen.  Hand- 
book of  Federal  Indian  Law,  145    (University  of  New  Mexico  Press  Renrint  1971). 

21  G.  Colligan.  The  History  and  Adoption  of  Section  I  of  Article  IV  of  the  Construction 
of  the  United  States,  and  a  consideration  of  the  effect  of  Judgments  on  that  section  and 
pal  Legislation.  4  Col.  L.  Rev.  470  at  482. 

"Materially  unchanged,  the  contents  of  the  acts  reappeared  in  the  Revised  Statutes  of 

Title:    "Judiciary."   Chapter:   "Evidence."'   ser-tions   905  and   906.   the  first  dealing 

with  authentication  of  legislative  acts  and  proof  of  judicial  proceedings  of  states  etc..  and 

the  second   with   authentication   of  records   which   are   not   court  records.   Both  had   the 

closing  sentence  : 

"And  the  said  reoords  and  judicial  proceedings   T006:  records  and  exemplifications.]  so 

authenticated,  shall  have  such  faith  and  credit  given  them  in  every  court  T906  :  court  and 

within  the  United  States  as  they  have  by  law  or  us^rre  in  "the  courts  T906  :  courts 

or  offices]   of  the  State,    [906  Territory,  or  country,  as  aforesaid.]  from  which  they  are 

taken." 

Th?  two  Ejections  became  sections  687  and  688.  respectivelv.  of  Title  28  :  "Judiciarv," 
in  Chapiter  :  "Evidence."  of  the  United  States  Code  1926. 

■  K.  Wright  Federal  Courts  13  (2nd  ed.  1970). 

"The  chairman  of  the  Committee  on  Revision  stated  that  the  policy  of  the  revision  was 
avoidance  wherever  possible  and  vhenever  possible  of  the  adoption  in' the  revision  of  what 
may  be  described  as  controversial  substantive  changes  of  the  law.  In  the  opinion  of  the 
i.airman,  that  policy  had  been  very  carefully  adhered  to.  The  chief  reviser  declared  that 
extreme  care  had  teen  taken  to  make  no  changes  of  substantive  law  concerning  which  there 
!',? ,-n^c*n trov?rsJ-  Similarly,  representatives  of  the  advisory  committees  assured  the 
luJfntS^iKh  c"eJmd#been  taken  to  make  no  changes  in  the  existinz  laws  which  would 
lettnr  0^lf-  PubstiHnttialIV  unanimous  approval,  and  that  departures  from  the  strict 
\I\&h   T    P«.   coe,ra*tlJt?s  presented  improvements  of  a  non-controversial  character.  5G 

«v  iTh     \        (footnote  omitted). 

of   CojLpi  r£nSi-oAnt]  ?°ro£?y  one  else  mentioned  the  chan-es  derived  from  the 
e4»  5?  Mieh.  1 £  Rev   82  '    ^   ™e   **"*   chan^es   made   in    the    debates   in 

25  Begay  v.  Miller,  70  Ariz.  380,  222  P.  2d  624  (1950). 
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The  Arizona  Supreme  Court  held  that  the  Navajo  decree  must  be  recognized  ; 

kerefore,  the  Arizona  divorce  was  invalid.  The  court  reasoned  that  it*  both 
arties  were  properly  before  the  tribal  court  then  Arizona  would  recognize  the 
fvorce  "because  of  the  general  rule,  call  it  by  whatever  name  you  will,  that  a 
[vorce  valid  by  the  law  where  it  was  granted  is  valid  anywhere."20  The  court, 
1  reaching  this  conclusion,  argued  that  tribes  were  not  constitutionally  en- 
it  led  to  full  faith  and  credit  because  Art.  IV  refers  only  to  States.  The  court 
mored  28  U.S.C.  §  173S  and  the  case  which  held  that  tribes  were  entitled  to  full 
litb  and  credit.  The  court  also  said  that  county  was  not  applicable  because  it 
presupposes  two  independent  sovereigns.""7  Arizona  has  since  partially  re- 
rented  from  this  position  and  in  In  re  Lynch' 8  IJ  ■slate,-'*  the  Supreme  Court  held 
tiat  a  Navajo  will,  having  already  been  admitted  to  probate  in  an  Indian  court, 
tiould  be  accorded  the  same  force  and  effect  as  a  will  probated  originally  in  an 
.rizona  state  court.  The  court's  reasoning  is  worth  noting  since  it  essentially 
npports  the  i!:dei>endence  of  government  argument  in  Mackcy. 

"[ARS]  Section  14-343  .  .  .  provides  that  the  will  shall  be  admitted  to  pro- 
ate  in  another  state  or  foreign  country.  The  Navajo  Indian  Tribe  is  not  strictly 
rteaking  "  'another  state  or  foreign  country,'  "  but  there  can  be  no  question  that 
B  courts  have  a  separate  jurisdiction  from  the  Arizona  courts.  Williams  v.  Lee, 
58  U.S.  217,  "19  S.Ct.  269,  3  L.Ed.2d  251  (1959)  ;  reversing  Williams  v.  Lee,  83 
.riz.  241,  319  P.2d  99S  (195S),  is  in  point.  The  United  States  Supreme  Court, 
•caking  generally  of  the  treaty  between  the  Navajo  Nation  and  the  United 
tates  Government,  stated  : 

"Implicit  in  these  treaty  terms,  as  it  was  in  the  treaties  with  the  Cherokees 
lvolved  in  Worchester  v.  State  of  Georgia  [6  Pet.  515,  8  L.Ed.  483],  was  the 
nderstanding   that   the  internal  affairs  of  the  Indians  remained  exclusively 

ithin  the  jurisdiction  of  whatever  tribal  government  existed.  Since  then,  Con- 
ress  and  the  Bureau  of  Indian  Affairs  have  assisted  in  strengthening  the  Navajo 
rifoal  government  and  its  courts." 

We  are  therefore  of  the  opinion  that  the  proceedings  held  in  the  Navajo  Tribal 
ourt  must  be  treated  the  same  as  proceedings  in  a  court  of  another  state  or  for- 
ign  country  .  .  . 

Arizona's  backpedaling  from  their  position  in  Begay  to  a  position  of  at  least 
Marty,  which  was  based  primarily  on  the  decision  in  Williams  v.  Lcc,™  is  re- 
ective  of  the  underlying  policy  that  a  tribe's  laws  should  be  accorded  full  faith 
nd  credit. 

It  is  the  uniformity  of  reasoning  in  the  above  cases  that  is  important.  There 
;  no  longer  as  issue  as  to  the  legitimacy  of  Indian  tribal  government  or  to  the 
alidity  of  Indian  courts,  and  with  the  passage  of  the  Indian  Civil  Rights  Act 
f  196S.31  many  of  the  Anglo  preceived  weaknesses  of  the  courts  have  been 
erected. 

Art.  IV,  Sect.  1  of  the  Constitution  was  incorporated  by  the  framers  of  the 
onstitution  out  of  a  vaguely  articulated  need  to  control  relationships  between 
le  States  rather  than  to  extend  mere  comity  to  the  law  of  nations.32  One  of 
le  ironies  of  American  history  is  that  the  debates  regarding  the  Articles  of  the 
onfederation,  the  predecessor  of  the  Constitution,  were  more  concerned  with 
le  relationships  between  states  and  the  ultimate  disposition  of  western  lands 
lan  they  were  with  the  more  pressing  issues  of  potential  defeat  by  the  British 
)rces  or  by  the  Indians  of  the  West.33  (One  major  concern  in  this  relationship 
etween  States  was  the  concept  of  full  faith  and  credit.)  The  States  under  the 
rticles  of  Confederation  were  considered  separate  sovereignties  contemplating 
perpetual  union.  Nonetheless,  However,  the  framers  of  the  Constitution  realized 
lat  in  order  to  survive,  the  relationship  of  States  must  be  based  on  something 
:ronger  than  the  law  of  nations  as  reflected  in  Art.  IV  of  the  Articles  of 
onfederation.  Although  full  faith  and  credit  was  just  one  element  of  concern, 
:s  role  in  the  interrelationship  of  states  can  be  better  understood  within  the 
ntire  context  of  Art.  IV  : 


*1t\.  028.  C.  F.  -ilton  v.  *Jton.  207  F.  2d  G67  (3rd  cir.  1953).  appeal  dismissed  as  moot 
47  U.S.  010.  74  S.Ct.  730.  98  L.Ed.  987. 

-r  Id.  028.  Since  a  court  ran  rpcognize  other  courts'  laws  and  jurlcrnents  onlv  through 
-unity  or  full  faith  and  credit,  it  is  difficult  t  ounderstand  exactly  what  the  court  thought 
:  was  doing  in  recoer.izing  the  divorce  while  explicitly  denying  FF&C  or  Comity. 

«  92  .Ariz.  354,  377  P.  2d  190  (1062). 

20  Id.  201. 

»8R8  U.S.  217   (1959). 

SI  25  DSC  SI  1321  . 

■A.  McLanehlin,  A  Constitutional  History  of  the  United  States,  127   (1930). 

33  39  111.  L.  Rev.  1,  11-17. 
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•  \kt  4  The  better  to  secure  and  perpetuate  mutual  friendship  and  inter- 
course among  the  people  of  the  different  States  in  this  union,  the  free  inhabitants 
of  each  of  these  states,  paupers,  vagabonds,  and  fugitives  from  justice  excepted, 
Bhall  be  entitled  to  all  privileges  and  immunities  of  free  citizens  in  the  several 
states ;  and  the  people  of  each  State  shall  have  free  ingress  and  regress  to  and 
from  anv  other  State,  and  shall  enjoy  therein  all  the  privileges  of  trade  and 
commerce  subject  to  the  same  duties,  impositions,  and  restrictions,  as  the  in- 
habitants thereof  respectively:  provided,  that  such  restrictions  shall  not  extend 
so  far  as  to  prevent  the  removal  of  property,  imported  into  any  State,  to  any 
ether  State  of  which  the  owner  is  an  inhabitant:  provided  also,  that  no  im- 
i>n.  duties,  or  restriction  shall  be  laid  by  any  State  on  the  property  of  the 
United  States,  or  either  of  them. 

"If  anv  person  guiltv  of.  or  charged  with  treason,  felony,  or  other  high  mis- 
demeanor in  anv  State,  shall  flee  from  justice  and  be  found  in  any  of  the  United 
States  he  shall',  upon  demand  of  the  governor  or  executive  power  of  the  State 
from  which  he  fled,  be  delivered  up  and  removed  to  the  State  having  jurisdiction 
of  his  offense." 

•Tall  faith  and  credit  shall  be  given  in  each  of  these  States  to  the  records, 
acts,   and  judicial  proceedings  of  the  courts  and  magistrates  of  every  other 

State."34  . 

As  can  be  seen,  the  full  faith  and  credit  provision  is  only  part  of  a  contem- 
plated relational  scheme  between  "semi-sovereign"  entities.  The  need  for  full 
faith  and  credit  was  more  than  judicial  economy:  concepts  of  European  comity 
were  made  mandatorv  to  promote  congenial  relationships  between  the  States. 
Because  of  this  need. 'full  faith  and  credit  from  Art.  IV  of  the  Articles  of  Con- 
federation was  adopted  into  the  Constitution  in  1T89.35 

Tbe  present  relationship  between  states  and  Indian  reservations  is  not  unlike 
that  which  pxisted  between  the  States  in  the  Confederation  in  1778.  The  mutual 
interests  of  both  the  states  and  the  tribe (s)  are  better  served  when  the  processes 
of  resolving:  conflicts  are  institutionalized.  A  change  in  any  factor  may  affect  thf> 
application  of  a  jurisdiction's  law.  It  is  this  often  confusing  jurisdictional  morass 
that  magnifies  problems  between  states  that  are  relatively  simple  to  cases  when 
it  involves  Indians  and  the  State. 

With  the  Supreme  Court's  unanimous  decision  in  MrCJanahan  v.  Arizona  Tn.r 
Commission  x  which  held  that  Arizona  was  without  power  to  impose  or  collect 
income  taxes  on  an  Indian  living  on  the  reservation  on  income  derived  from 
reservation  sources,  it  is  apparent  that  the  problems  of  relationships  caused  by 
degrees  of  self-government  of  the  State  and  the  tribe  shall  continue. 

The  inclusion  of  tribes  into  the  FF&C  recognition  procedure  is  one  method  to 
alleviate  some  of  the  tension  that  exists  between  states  and  tribes,  since  a  large 
part  of  the  acrimony  results  from  the  barriers  that  jurisdiction  creates  to  impede 
the  normal  relationship  between  citizens.  Full  faith  and  credit,  if  mutually  af- 
forded between  these  entities,  should  alleviate  some  problems  if  only  on  a 
personal  level.  Tribes  presently  are  exercising  more  of  their  residual  powers: 
these  powers  are  very  similar  to  the  general  powers  of  a  State  municipaliy  and 
are  not  dependent  on  race.  This  extension  of  tribal  power  into  a  geographical 
concept  rather  than  a  subject  matter  concept  and  its  acceptance  by  the  judicial. 
legislative  and  executive  branches  of  government,  mark  an  historic  change  in  the 
position  of  Indian  tribes  in  America.  Almost  wihout  exception,  past  policies  of 
the  United  States  towards  Indians  have  treated  Indians  as  a  transient  phenome- 
non. Indians  were  considered  a  temporary  problem  that  eventually  would  be 
absorbed  into  the  melting  pot  of  America.  The  major  policy  issue  in  America  as 
to  Indians  has  been  aptly  characterized  as  a  dispute  as  to  whether  to  civilize  and 
then  Christianize  or  to  Christianize  and  then  civilize  Indians.37  But  this  is  clearly 
no  longer  true.  What  has  become  apparent  in  the  last  decade  is  the  realization 
that  Indians  and  Indian  tribes  are  not  goins:  to  disappear. 

"With  this  change  in  policy  it  is  necessary  for  all  parties  concerned  to  begin  to 
integrate  tribal  government  into  the  permanent  fabric  of  America:  Full 
Faith  and  Credit  provides  a  beginning  for  institutionalizing  this  process  Each 
entity  retains  a  degree  of  self-government,  protected  like  a  pristine  jewel  from 

**!'.?.  Art.   of  Confpd.,  Art   II.  Each  state  retains  its  sovereientv.  freedom,  and  inde- 
nonienre.  and  evpry  Power.  Jurisdiction  and  rieht.  which  is  not  bv  this  confederation  ex- 
pressly dolepated  to  the  United  States,  in  Congress  assembled. 
ra  note  33,  m  11-17 
D.S.  104   (1973). 
Kerkhofer,  Salvation  and  the  Savage  5  (1972). 
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encroachment  from  the  others,  but  because  of  the  unique  status  of  Stat. 
tribes  that  has  evolved,  the  degree  of  intercourse  between  citizens  of  States  and 
tribal  members  is  more  volatile  than  that  existing  between  citizens  of  different 
States.  Reservations  are  physically  within  the  geographic  boundaries  of  St 
Tribal  members  are  citizens  of  the  United  States  and  the  State  in  which  they 
live.  They  are  euttiled  to  all  the  privileges  and  immunities  of  a  U.S.  citizen. jS 
But  they  also  are  entitled  to  certain  privileges  and  protections,  for  example  their 
properties  on  the  reservation  are  exempt  from  State  taxes  "  and  income  earned 
on  the  reservation  is  exempt  from  State  income  tax40  and  State  sale  tax.41  The 
reservation  itself  is  also  immune  from  certain  State  activities  such  as  zoning 
laws,  building  codes.*2  eminent  domain,43  and  most  importantly,  certain  areas  of 
criminal  and  civil  jurisdiction.  With  each  of  these  considerations  as  to  which  law 
control  a  particular  activity  in  individual  inquiry  must  be  made. 

It  is  important  that  States,  tribes,  and  the  federal  government  begin  by  insti- 
tutionalizing present  inter-governmental  relations  and  developing  new  institutions 
where  none  presently  exist.  FF&C  between  tribes  and  States  is  an  example  of 
this  development.  Although  it  has  great  practical  application,  its  major  benefit 
would  be  in  its  legitimatizing  influence  on  States  as  to  the  status  cf  Indian 
tribes  within  the  frame  work  of  the  American  svstem. 


MSee   Felix  v.   Patrick.   145   U.S.    317    (1S92)  ;   Harrison   v.   Laveen,   07   Ariz.   037.    196 
P.  2d  456  (194S).  Citizenship  Act  of  1924. 

**  See  United  States  v.  Piekert.  1SS  U.S.  432  |  IS 

See  McClanahan   v.   State  Tax  Commission  of  Arizona.  411  U.S.   104    (197 

« See  Warren  Trading  Post  Co.  v.  Arizona  Tax  Com>  i  8.  55). 

"See  Snohomish  County  v.  Seattle  Disposal  Companu,  425  P.  2d  22  (Wash.  1967)  and 
25  CFR  1.4. 

"See  25  U.S.C.  f  311-328. 
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APPENDIX    C. — PROJECT    STAFF    AND    PARTICIPATING    INTERNS 

Staff 

Alan  P;irker  (Chippewa-Cree)  —  Project  Director.  Robert  B.  LaFountain  (Chip- 
pewa  i — Project  Coordinator. 

Interns 

Hilda  A.  Manual  (Papago). — University  of  New  Mexico  School  of  Law.  Re- 
hed  at  Gila  River,  Isleta  Pueblo,  and  Mescalero  Apache. 

P.  Bird  Bear  (Mandan-Hidatsa). — University  of  Denver  School  of  Law. 
Researched  at  Fort  Berthold  Reservation  in  North  Dakota. 

Robbi  Huddleston  Ferron    (Rosebud    Sioux). — University   of   South   Dakota 

>!  of  Law.  Researched  at  Cheyenne  River  Reservation  in  South  Dakota. 
Warren  W.  Ileisler.  Jr.  f Chippewa). — University  of  Minnesota  School  of  Law. 

(bed  at  Leech  Lake  Reservation  in  Minnesota. 
Tim   LaFrance    (Chippewa). — University  of  California   School  of  Law.   Re- 
searched at  Quinault  Reservation  in  Washington. 

Anthony  F.  Little  (Rosebud  Sioux). — Researched  at  Gila  River  Reservation  in 
Arizona. 

Frank  A.  Ryan   (Gros  Ventre). — Researched  at  Ft.  Belknap  Reservation  in 
Montana. 

Clifford  B.  Shilling,  Jr.  (Pawnee-Choctaw). — Researched  at  Rocky  Boys  Reser- 
vation in  Montana. 


APPENDIX   D — PARTICIPATING   TRIBES 

Arizona 

Gila  River  Indian  Community. — Located  in  the  Pinal-Maricopa  County  areas  of 
Southern  Arizona,  the  reservation  has  an  approximate  population  of  9,000  on  a 
land  base  of  about  372  thousand  acres.  The  tribe  administers  an  active  tribal 
court  and  law  enforcement  system.  Gila  River,  an  I.R.A.  tribe,  for  a  number  of 
years  has  been  asserting  jurisdiction  over  all  persons  within  reservation  bound- 
aries and  maintains  working  relationships  with  surrounding  counties  regarding 

,  court  cases  and  law  enforcement.  The  tribe  has  had  little,  if  any,  difficulty 
enforcing  its  implied  consent  ordinance  even  over  non-Indians.  The  tribe  is  com- 

l posed  of  Pima  and  Maricopa  Indians.  The  tribe  has  modern  court  facilities  and 
an  Indian  attorney  available  full  time.  Tribal  headquarters  are  in  Sacaton, 
Arizona. 

Montana 

Ft.  Belknap  Reservation. — Located  in  the  North-central  part  of  Montana  this 
reservation  is  made  up  of  approximately  2,000  Gros  Ventre  and  Assiniboine  tribal 
members  living  on  a  land  base  of  a  little  over  1,000  square  miles  or  about  616 
thousand  acres.  Tribal  headquarters  for  this  tribe  are  at  Harlem,  Montana. 
Tribal  court  facilities  and  jail  facilities  exist  and  jurisdiction  is  presently  exer- 
cised only  over  tribal  members. 

Rocky  Boys  Reservation. — Located  near  Havre,  Montana  in  the  north-central 
part  of  Montana,  Rocky  Boys  has  a  resident  population  of  approximately  1,600 
and  a  land  base  of  107,613  acres  held  in  trust.  The  tribe  has  its  own  law  enforce- 
ment and  court  program  and  has  asserted  very  little  jurisdiction  over  any 
(person  other  than  tribal  members.  The  tribe  has  no  full-time  attorney  but  does 
have  part-time  counsel  on  retainer  at  present.  No  permanent  court-room  facil- 
ities exist.  Tribal  members  of  this  I.R.A.  tribe  are  primarily  of  Chippewa  and 
jCree  descent  and  the  tribe  is  known  as  the  Chippewa-Cree  tribe.  Tribal  head- 
quarters are  located  in  a  new  multi-purpose  building  which  is  shared  with  the 
B.I.A.  at  Rocky  Boys. 

Minnesota 

1  Leech  Lake  Reservation. — The  Reservation  is  located  in  the  north-central 
area  of  Minnesota  and  has  a  resident  population  of  approximately  3.000  on  a 
land  base  of  about  26,000  acres.  The  tribal  court  is  a  conservation  court  with 
primary  civil  and  criminal  jurisdiction  resting  in  the  State  of  Minnesota  under 
P.L.  2S0.  Tribal  members  of  this  I.R.A.  tribe  are  members  of  the  Minnesota 
Chippewa  Tribe.  Tribal  headquarters  are  at  Cass  Lake,  Minnesota. 

Xcw  Mexico 

Isleta  Pueblo.— Located  in  the  center  part  of  the  State  of  Arizona,  this 
reservation  has  a  resident  population  of  about  2,700  on  a  land  base  of  approxi- 
mately 210,900  acres.  The  tribe  has  a  tribal  court  and  law  enforcement  system 
which  asserts  jurisdiction  only  over  Indians  on  the  reservation. 
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Appendix  XI. — Gila  River  Indian  Tribal  Court  System  Case  Study 

Phis  paper  is  the  result  of  observations  and  interviews  taken  during  Decern- 
■  and  January  of  1975  and  1976  with  the  Chief  Justice  of  the  Gila  River 
mmunity  Court,  William  Roy  Rhodes:  certain  law  enforcement  officers  of 
i  Gila  River  Tribal  Police,  and  others. 

ncorporated  within  the  body  of  this  paper  are  observations  and  conclusions 
lwu  during  the  summer  of  1975  while  a  field  representative  for  the  American 
lian  Lawyers  Training  Program  at  the  Gila  River  Indian  Community. 

Introduction 

rhis  paper  will  attempt  to  describe  the  present  status  of  the  Gila  River 
lian  Community  Court  (GRCC)  relative  to  its  operations  with  the  Gila 
:er  Indian  Community  Council,  the  state  courts  of  Arizona,  state  law  enforce- 
nt  systems  of  Arizona  and  the  Gila  River  Indian  Community  Police. 

/.  Status  of  Gila  River  Indian  Community  Tribal  Court 

Hie  Gila  River  Indian  Community  Court  (GRCC)  is  at  the  present  time  a 
st  vital  element  in  the  tribe's  exercise  of  its  powers  of  self-go vernmeut.  Since 
passage  of  a  tribal  ordinance  granting  criminal  jurisdiction  over  non- 
lians  who  may  commit  crimes  on  the  reservation,  the  need  for  an  effective 
^al  court  system  is  evident.  At  a  time  in  their  history  when  the  Gila  River 
nmunity  has  experienced  a  modest  amount  of  economic  development,  the  re- 
rement  of  exercising  its  powers  of  self-government  has  made  the  tribe 
engthen  its  judicial  and  law  enforcement  systems. 

rhere  has  been  an  increasing  amount  of  non-Indian  participation  on  the 
ervation  due  to  tribal  exploitation  of  its  resources.  Non-Indian  participation 
3  also  occurred  because  of  the  unique  location  of  the  Community  to  the 
[>enix  Metropolitan  area.  The  need  for  non-Indian  expansion  has  created  an 
'ounter  between  the  Indian  and  non-Indian.  Therefore,  it  is  clear  that  the 
a  River  Community  Court  shall  play  an  even  more  important  role  in  the 
ure  if  the  Gila  River  Community  is  expected  to  deal  with  this  expansion 
in  orderly  fashion. 

77.  General  Discussion  of  the  Proolem 

L'he  Gila  River  Indian  Community  Court  has  been  thought  to  be  a  "model" 
which  other  tribes  seeking  a  more  forward  look  in  their  exercise  of  self- 
rernment  would  attempt  to  emulate.  However,  the  GRRC  is  not  without  its 
n  problems. 

Che  GRCC  has  achieved  its  niche  in  the  continuum  of  tribes  exercising  powers 
self-government  only  after  many  years  of  experience  with  the  surrounding 
l-Indian  communities  and  an  ability  to  cooperate  with  them.  Successful  imple- 
ntation  of  tribal  ordinances  and  laws  could  only  be  achieved  with  a  mix  of 
upetent  judges,  tribal  advocates,  law  enforcement  personnel  and  other  sup- 
•tive  organizations  and  agencies. 

L'his  paper  will  attempt  to  show  how  the  Gila  River  Community  has  been  able 
overcome  problems  inherent  in  the  exercise  of  powers  of  self-government 
ative  to  the  judiciary  and  law  enforcement  functions  of  the  tribe. 
Consideration  must  be  made  of  those  activities  which  have  enabled  the  judi- 
ry  and  law  enforcement  systems  to  perform  efficiently  and  draw  some  conclu- 
ns  as  to  how  they  can  be  made  more  effective  in  order  to  strengthen  tribal 
rernment.  It  should  be  noted  that  the  Gila  River  Indian  Community's 
mowleged  status  as  a  model  in  the  area  of  tribal  law  enforcement  and  judi- 
ry  systems  is  probably  unique.  However,  it  is  a  model  upon  which  other 
bes  may  seek  to  imitate  and  be  able  to  structure  their  systems  accordingly. 
most  cases,  total  emulation  of  the  Gila  River  model  will  not  occur  because 
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of  the  aforementioned  cooperative  efforts  made  between  the  non-Indian  com- 
munity and  by  the  Gila  River  Indian  Community. 

The'  decree  of  cooperation  has  only  come  after  many  years  of  interaction  with 
surrounding  communities  and  is  more  defined  in  the  criminal  law  enforcement 
area  than  in  the  civil  area. 

The  following  are  observations  and  conclusions  drawn  during  the  study.  These 
observations  shall  be  discussed  topically  and  are  not  meant  to  be  viewed  giving 
importance  to  one  rather  than  another  but  rather  in  the  totality  in  which  they 
exist  in  the  law  enforcement  and  judiciary  function  of  the  tribe. 

III.  Discussion 

A.    TRIBAL   COURT  AND    THE    CONSTITUTIONAL   BASIS 

The  Gila  River  Community  Court  consists  of  a  Chief  Judge,  and  at  the  present 
time,  two  Associate  Judges.  With  the  recent  opening  of  the  West  End  Judicial 
Center  Facility  at  St.  Johns,  Arizona,  on  the  Gila  River  Reservation,  the  Court 
shall  be  able  to  hear  cases  from  that  area.  Under  the  proposed  scheme  of  things, 
the  Chief  Judge  shall  have  offices  at  the  West  End  facility  and  hear  most  of  the 
cases  as  they  arise.  The  Court  at  Sacaton,  Arizona  shall  have  the  recently 
elected  Associate  Judges  Nelson  Jose  and  Ray  Sundust.  The  exact  appointment 
of  cases  has  not  been  made  in  view  of  the  relatively  inactive  caseload  at  the 
West  End  facility. 

The  judges'  qualifications  are  set  forth  in  Art.  VI  of  the  Gila  River  Constitu- 
tion and  Bylaws  which  were  approved  March  17,  1960  and  hereinafter  referred 
to  as  the  Constitution  : 

"Sec.  1.  No  person  shall  be  elected  or  hold  office  as  Governor,  Lieutenant 
Governor.  Chief  Judge,  Associate  Judges,  or  Councilman  unless  he  (1)  is  a 
member  of  the  Community;  (2)  has  reached  the  age  of  twenty-five  (25)  years: 
(3)  has  been  living  in  the  particular  district  he  is  to  represent  for  at  least 
sixty  (60)  days  immediately  preceding  the  election;  (4)  has  been  living  on  the 
Reservation  for  at  least  one  year  immediately  preceding  the  election.  Addi- 
tional qualifications  may  be  prescribed  by  ordinances. 

"Sec.  2.  No  person  who,  within  the  year  preceding  the  election,  has  been 
convicted  of  a  crime  shall  be  eligible  to  hold  office  in  the  community." 

The  tenure  of  office  of  the  Chief  Judge  and  Associate  Judges  can  be  found  in 
Art.  VIII — "Tenure  of  Office"  in  the  Constitution  : 

"Sec  2.  The  Governor,  the  Lieutenant  Governor,  the  Chief  Judge  and  Associate 
Judges  shall  be  elected  from  the  Community  at-large  for  a  term  of  three  (3) 
years.  They  shall  take  office  the  first  day  of  January  following  their  election,  and 
shall  serve  until  their  respective  successors  have  been  duly  elected  and 
qualified.  *  *  *" 

Vacancies  in  office  are  covered  by  Art.  IX  of  the  Constitution  relative  to  the 
judiciary : 

"Sec  2.  The  Council  shall  declare  that  a  vacancy  exists  when  a  Governor. 
Lieutenant  Governor,  Chief  Judge,  Associate  Judge,  or  Councilman  is  removed 
for  cause,  resigns,  moves  from  the  Reservation,  or  when  a  Councilman  moves 
from  the  district  he  represents. 

"Sec  4.  Should  a  vacancy  exist  from  any  cause  whatsoever  in  the  office  of 
Lieutenant  Governor,  Chief  Judge,  Associate  Judge,  or  Councilman,  a  successor 
shall  be  elected  at  a  special  election  called  by  the  Council  within  sixty  (60)  days 
after  the  vacancy  occurs.  The  successor  shall  hold  office  until  the  expiration  of 
the  regular  term  of  his  predecessor.  Should  a  vacancy  occur  within  six  (6) 
months  or  less  of  the  regularly  scheduled  election,  the  Council  may  waive  the 
special  election  and  allow  the  vacancy  to  exist  until  the  successor  is  elected  at 
the  regularly  scheduled  election." 

Elections  are  covered  under  Art.  X  of  the  Constitution : 

"Sec  1.  The  election  of  the  Governor,  the  Lieutenant  Governor,  the  Chief 
Judge  and  the  Associate  Judges  shall  be  held  trienially  on  the  first  Tuesday 
after  the  first  Monday  in  November,  beginning  November,  1960." 

See  generally,  Art.  XII.  "Removal  From  Office". 

Art._XV  enumerates  the  powers  of  the  GRIC  Council  and  includes  inter  alia: 

"(17).  To  provide  for  the  maintenance  of  law  and  order  and  administration  of 
justice  by  establishing  a  Community  Court  and  police  force  and  defining  the 
powers  and  duties  thereof."  Sec.  1(a)  (17). 

The  above  power  relative  to  the  judiciary  is  "subject  to  any  limitation  imposed 
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by  *  *  *  applicable  statutes  of  the  United  States  and  subject  further  to  all 
expressed  restrictions  upon  such  powers  contained  in  this  Constitution,"  and 
arc  not  subject  to  review  by  the  Secretary  of  the  Interior,  except  where  specifi- 
cally required  by  law.  Art.  XV.  Sec.  1. 

Another  power  of  the  Council  relative  to  the  judiciary  and  subject  to  review 
by  the  Secretary  of  the  Interior  is: 

"Sec.  1(b)  (8).  To  enact  criminal  and  civil  codes  or  ordinances  governing  the 
conduct  of  members  of  the  Community  and  non-members  on  the  Reservation, 
and, 

"Sec.  1(b)  (10).  To  pass  ordinances  necessary  or  incidental  to  the  exercise  of 
any  of  the  foregoing  powers." 

The  Bylaws  of  the  Gila  River  Indian  Community  api»ear  to  be  the  only  area 
where  the  powers  and  duties  of  the  judiciary  are  enumerated : 

"Sec.  6.  The  duties  and  jurisdiction  of  the  Chief  Judge  and  Associate  Judges 
will  be  enumerated  and  set  forth  in  ordinances  of  the  Council." 

The  judiciary,  therefore,  receives  its  powers  from  a  grant  of  the  Council  giving 
the  Tribal  Court  jurisdiction  over  those  matters  by  way  of  legislation.  The 
judiciary  may  be  without  power  to  hear  certain  cases  absent  a  grant  from  the 
Council  extending  review  power.  However  this  is  unclear  in  all  cases. 

B.    JUDICIAL   REVIEW 

As  has  already  been  expressed,  it  is  not  clear  whether  the  Council  can  ex- 
clude all  legislation  from  review  by  the  judiciary.  During  interviews  with 
Chief  Justice  William  Roy  Rhodes  of  the  GRCC  I  asked  him  whether  it  was 
possible  that  the  Council  could  "take  back"  jurisdiction  from  the  Court  in  view 
of  the  fact  that  they  received  that  grant  of  jurisdiction  from  the  Council  ini- 
tially. Although  there  has  never  been  an  opportunity  for  the  Court  to  decide 
upon  the  constitutionality  of  any  action  by  the  Council,  he  felt  that  this  type  of 
activity  (i.e.,  stripping  the  Court  of  its  jurisdiction)  might  be  unconstitutional. 

The  Chief  Justice  could  only  relate  to  me  one  instance  in  which  he  felt 
review  of  legislative  action  was  needed.  This  action  was  on  an  informal  level. 
Approximately  three  years  ago  the  GRCC  bookkeeper  questioned  the  times  being 
turned  in  by  Associate  Judges  Thompson  and  Chase.  At  this  particular  time 
("May),  Associate  Judges  Thompson  and  Chase  had  an  unusually  large  case- 
load. Judge  Chase  had  jurisdiction  over  juvenile  matters  and  Judge  Thompson 
over  traffic  and  other  areas.  Chief  Judge  Rhodes  turned  in  their  times  and  the 
checks  had  been  made  up.  Associates  receive  per  diem  of  $25  per  day  during  the 
times  they  actually  sit.  Both  judges  devoted  their  full  time  to  hearing  cases. 
The  bookkeeper  questioned  this  and  thought  both  judges  were  sitting  in  on  the 
same  cases.  She  brought  this  to  the  attention  of  the  Governor. 

The  Governor  withheld  the  payroll  checks  pending  an  investigation.  Chief 
Judge  Rhodes  then  issued  an  order  demanding  the  Governor  to  release  the 
checks  within  the  hour  or  else  the  court  would  "take  steps".  These  "steps"  were 
not  taken  and  it  appears  to  have  been  a  confrontation  between  the  Governor 
and  the  Chief  Justice.  The  checks  were  subsequently  released.  At  a  meeting 
held  later,  Judge  Rhodes  showed  the  Governor  a  list  of  the  various  cases  each 
had  sat  in  on  and  that  they  had  been  on  separate  dockets.  This  incident  is  the 
only  time  at  which  an  activity  of  the  Executive  branch  of  Gila  River  Community 
was  viewed  by  the  judiciary  as  an  idtra  vires  act.  As  was  earlier  stated,  this 
act  was  not  reviewed  formally  and  there  has  been  no  other  time  at  which  the 
Court  has  had  to  review  the  activity  of  either  the  Legislative  or  the  Executive 
branches  of  the  Gila  River  Community. 

C.    INDEPENDENT   TRIBAL   COURT 

The  tribal  court  derives  its  powers,  and  duties  are  enumerated,  in  the  con- 
stitution Bylaws.  This  suggests  that  to  an  extent,  the  tribal  court  may  be  very 
dependent  upon  the  discretion  of  the  Council  as  to  whether  or  not  it  shall 
receive  jurisdiction  and  have  power  to  review  certain  activity.  The  Chief 
Justice  has  indicated,  however,  that  he  feels  that  the  Council  could  not  de- 
prive the  Court  of  its  power  of  review.  This  factor  is  very  relevant  and  im- 
portant in  view  of  the  need  for  an  independent  judiciary. 

The  Council  has  never  had  the  opportunity  to  deny  the  Court  jurisdiction  of 
those  matters  within  the  scope  of  authority.  This  does  not  mean  that  such  an 
occurrence  is  impossible  but  that  it  is  improbable  due  to  the  assertiveness  of 
the  present  judiciary  and  a  level  of  competence  which  would  actively  try  to 
dissuade  such  activity. 
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The  Chief  Justice  has  stated  that  the  Council  has  never  attempted  to  place 
-nre  upon  any  judge  so  as  to  bias  his  opinion.  I  have  had  many  oppor- 
tunities in  which  to  view  the  tribal  court  system  at  work  and  have  had  on 
occasion  to  see  tribal  councilmen  before  the  Court  on  a  legal  matter.  In  one 
such  instance  I  say  a  councilman  adjudged  liable  for  breach  of  contract.  A 
non- Indian  had  pursued  his  remedy  in  tribal  court  on  a  contract  involving  a  sale 
of  goods.  The  treatment  which  was  given  the  council  was  no  different  than  any 
orher  member  of  the  tribe. 

D.    COURT   PERSONNEL 

1.  The  Ch ief  Justice  and  his  associates 

Chief  Justice  Rhodes  has  been  a  judge  for  the  past  two  terms  and  since 
his  taking  the  bench,  the  attitude  of  the  Court  has  changed  dramatically.  His 
record  has  been  one  of  positive  action  toward  a  goal  of  tribal  self  government 
ili rough  the  enforcement  of  tribal  ordinances  and  laws  governing  members  of 
the  tribe  and  also  non-Indians  who  come  under  the  Court's  jurisdiction.  He  is 
not  one  to  back  down  from  a  charge  that  justice  is  not  handed  down  fairly  in 
the  Gila  River  tribal  Court.  He  attempts  to  deal  fairly  with  all  people  who 
come  before  him  and  does  a  respectable  job  in  his  handling  of  cases. 

The  foregoing  may  not  be  said  of  the  present  Associates.  The  Gila  River 
has  recently  held  elections  and  at  that  time  two  new  Associates  were  elected. 
The  previous  Associate,  Melvin  Thompson,  ran  for  the  office  of  Chief  Justice 
and  unfortunately,  lost.  It  is  unfortunate  because  Judge  Thompson  was  viewed 
as  very  competent  in  most  matters  brought  before  him.  He  was  knowledgeable 
in  the  GRCC  system  and  had  much  experience  in  the  field  of  law  enforcement, 
as  did  Judge  Rhodes. 

The  present  two  judges  are  lacking  in  the  qualities  a  court  requires.  It  is 
unfortunate  that  the  only  experience  they  receive  initially  is  on  the  job.  I  had 
opportunity  to  sit  in  on  Judge  Nelson  Jose's  court  and  found  that  he  committed 
violations  contrary  to  the  mandate  of  the  Indian  Civil  Rights  Act.  Judge  Jose 
had  been  a  trial  court  judge  before,  having  last  sat  on  the  bench  in  the  late 
nineteen-fifties.  In  his  absence,  Indian  law  and  requirements  of  due  process 
had  changed  dramatically.  Yet  Judge  Jose  probably  viewed  his  role  as  though 
he  was  back  in  the  nineteen-fifties  and  thereby  denied  many  fundamental 
rights  to  the  defendant  who  was  before  him.  In  this  case  the  violations  were  of 
little  concern  because  the  fine  which  he  doled  out  for  a  charge  of  DWI  was 
not  even  close  to  the  minimum  as  required  by  the  law  and  order  code.  He  gave 
the  defendant  a  fine  of  $20  when  the  minimum  fine  allowable  is  $100.  Thus,  it 
is  evident  that  the  seminar  which  is  given  to  tribal  judges  annually,  did  little 
to  aid  the  judge  during  this  period  since  it  was  given  a  few  months  after  taking 
office.  A  solution  to  this  type  of  problem  would  be  for  seminars  to  be  given 
judges  prior  to  taking  the  bench.  Of  course,  this  could  result  in  great  adminis- 
trative problems,  but  the  level  of  competence  should  not  be  derogated  to  a  low 
level  because  of  failure  of  a  judge  to  read  the  law  and  order  code  and  be  un- 
aware of  the  present  state  of  the  law. 

Judge  Ray  Sundust  is  new  to  the  court  and  also  had  problems  when  he  first 
took  the  bench.  The  problems  were  similar  to  those  of  Judge  Jose.  I  was  only 
able  to  sit  in  on  a  few  of  the  cases  he  heard  because  at  the  time  of  this  observa- 
tion, the  docket  was  relatively  short. 

If  a  general  problem  does  exist  common  to  most  tribal  judges  it  is  that  they 
do  not  take  advantage  of  the  tribal  advocates.  This  is  especially  true  of  the  asso- 
ciate judges.  The  function  of  the  advocates  will  be  explained  in  more  depth 
later.  However,  it  is  the  inability  of  the  tribal  judges  to  use  these  officers  of  the 
court  effectively  so  as  to  come  to  a  verdict  after  hearing  both  sides  of  the  argu- 
ment. The  role  of  judge  is  made  more  effective  when  he  is  able  to  objectively 
decide  the  issues  based  upon  a  showing  of  all  the  evidence  and  thereby  come  to 
a  conclusion.  Few  judges  appreciate  having  to  decide  issues  of  importance  when 
fundamental  rights  may  hang  in  the  balance.  Of  course,  it  could  be  argued  that 
almost  everything  may  be  important.  However  a  defendant  and  for  that  matter, 
the  tribe  will  be  better  represented  if  the  maximum  amount  of  use  is  made  of 
these  persons  who  are  there  to  represent  the  tribe  and  the  parties  involved. 

2.  Tribal  advocates 

The  GRCC  has  three  tribal  advocates  and  is  represented  bv  a  tribal  prosecutor 
in  the  person  of  Brady  Whitman. 

The  function  of  the  tribal  advocate  is  to  represent  parties  who  may  have  a 
claim  against  another  and  to  defend  the  party  against  whom  such  claim  has  been 
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brought.  The  training  which  they  receive  is  under  the  tutelage  of  the  Legal  Aid 
Attorney  Rodney  Lewin.  He  instructs  them  in  procedures  of  filing,  interviewing, 
and  doing  those  things  a  lawyer  would  do  in  bringing  a  case  in  any  court.  They 
are  also  trained  to  represent  the  client  in  court  by  the  use  of  advocacy  skills 
which  they  are  encouraged  to  acquire. 

The  tribal  prosecutor  is  a  rather  new  concept  in  the  field  of  tribal  law  en- 
forcement. The  Chief  Judge  has  stated  that  the  reason  for  a  prosecutor  is  that 
the  tribe  has  not  been  able  to  sustain  the  burden  of  proof  in  those  criminal  cases 
requiring  such  burden  of  proof  in  those  criminal  cases  requiring  such  burden. 
Essentially,  the  police  ait  as  prosecutor.  The  police  have  often  appeared  to  be 
lax  in  their  investigation,  have  not  come  prepared  to  court,  have  not  appeared 
when  they  are  due  to  testify,  and  generally,  made  a  poor  showing  in  court. 
Because  of  this,  the  tribe,  at  the  urging  of  the  Chief  Judge,  has  hired  a  lay 
prosecutor  whose  job  will  be  to  insure  that  the  tribe  will  be  prepared  to  go  for- 
ward in  its  burden.  The  duties  of  the  prosecutor  are  analogous  to  those  of  a  state 
prosecutor. 

If  a  problem  does  exist  between  the  role  the  advocates  play  and  the  tribal 
court  judges  it  is  that  the  advocates  do  not  represent  their  clients  to  the  full 
extent  possible.  This  is  not  meant  to  be  overly  critical  of  their  function  in  the 
tribal  court  setting,  it  is  just  an  observation  which  may  be  the  result  of  judges' 
inability  to  use  the  advocates'  skills.  It  is  a  very  difficult  job  the  advocates  must 
perform  and  easy  to  see  why  such  an  observation  may  be  made.  Consideration 
must  also  be  given  the  fact  that  it  is  a  legal  aid  program  I  am  talking  about  and 
.  no  monetary  gain  can  be  expected  by  the  advocate. 

The  problem  can  be  viewed  more  clearly  if  an  example  is  given.  I  observed 
Judge  Jose'  court  at  a  time  when  he  was  hearing  a  criminal  matter.  The  prose- 
cutor was  present  and  was  prepared  to  represent  the  tribe.  The  defendant  was 
represented  by  an  advocate.  The  judge  proceeded  to  ask  the  defendant  what  he 
;  "had  to  say  for  himself."  at  which  time  the  defendant  offered  little  by  way  of 
1  testimony.  At  no  time  did  the  judge  allow  direct  examination  by  the  defendant's 
counsel  nor  cross  examination  by  the  tribal  prosecutor.  In  fact  he  did  not  even 
i  advise  the  defendant  of  right  against  self  incrimination  or  those  various  rights 
l  acknowledged  to  be  fundamental  to  due  process  and  fairness.  He  came  to  a  deci- 
sion upon  his  own  much  to  the  frustration  of  the  tribal  prosecutor. 

With  the  foregoing  observation  it  is  evident  that  a  tribal  court  can  not  operate 
effectively  even  though  it  may  operate  efficiently.  The  cases  are  heard  and 
decided,  although  they  may  not  accord  the  parties  all  the  requirtments  of  fairness 
;  and  due  process.  Where  can  the  blame  be  placed?  I  believe  that  it  must  be  shared 
!  by  both.  If  the  advocates  can  not  be  shown  to  represent  their  clients  competently 
in  the  first  instance,  then  it  leaves  the  door  open  to  the  judges  either  to  allow 
the  advocates  the  full  use  of  their  skills  or  to  stifle  them  and  only  allow  their 
input  at  the  discretion  of  the  judge.  On  the  other  hand,  the  judges  are  doing 
themselves  a  disservice  by  not  allowing  the  adjudicatory  process  to  run  its  course. 
In  the  end  the  judge  will  have  to  decide  these  matters  one  way  or  the  other.  If 
the  judge  relies  only  upon  his  own  experience  and  subjective  reaction  he  will 
burden  himself  and  have  possible  second  thoughts  about  a  decision  which  could 
have  been  greatly  aided  by  the  input  of  representation  through  competent  counsel. 

S.  Recorder  and  bailiff 

The  court  is  aided  by  a  bailiff  whose  duties  are  much  like  those  of  bailiff  in 
state  courts. 

The  recorder  of  the  court  also  acts  as  tribal  court  secretary  and  has  the  duty 
of  recording  the  transcript  of  court  proceedings.  The  record  of  courtroom  pro- 
ceedings are  taken  on  tape  and  are  destroyed  after  a  year.  The  time  period  is 
designated  as  reasonable  to  allow  a  party  to  appeal  the  decision  of  the  court 

It  is  appropriate  at  this  time  for  a  short  discussion  on  the  method  allowed  for 
appeal.  A  party  who  wants  to  appeal  may  appeal  as  a  matter  of  right  to  an 
appellate  court.  Appeals  are  not  frequently  taken  and  I  did  not  have  an  oppor- 
tunity to  hear  one.  The  procedure  is  for  review  by  a  three  judge  court  with  the 
lower  court  judge  absenting  himself.  I  do  not  know  how  this  would  work  in 
practice  since  GRCC  has  only  three  judges  in  total.  I  have  been  informed  that 
a  visiting  judge  is  asked  to  sit  as  an  appellate  court  judge.  Judges  from  nearby 
reservations  are  asked  to  sit  as  appellate  judges. 

Thus  the  record  is  made  in  order  that  valuable  court  time  will  not  be  lost  in  a 
trial  de  novo  and  that  the  reviewing  court  may  decide  on  the  basis  of  the  record- 
ing whether  any  violations  occurred  in  the  lower  court. 
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',.  Supportive  personnel  and  organizations 

has  been  stated,  the  tribal  court  has  received  aid  iu  the  nature  of  training 
of  the  tribal  advocates  for  courtroom  practice.  The  legal  aid  attorney  works 
closely  with  the  Court  and  on  occasion  gives  it  advice  on  handling  cases. 

This  cooperation  is  much  to  the  benefit  of  the  tribal  court.  However,  the  prob- 
lem inherent  in  this  activity  is  one  of  skepticism  on  the  part  of  prospective  clients 
of  legal  aid.  It  is  not  just  the  fact  that  legal  aid  works  closely  with  the  Court. 
Legal  aid  is  situated  only  a  matter  of  a  few  feet  down  the  hallway  from  the 
judge's  chambers.  This  proximity  to  the  tribal  court  does  not  lend  an  air  of  full 
and  open  disclosure  on  the  part  of  legal  aid  clients  toward  their  tribal  advocate 
council. 

As  a  result  of  this  feeling  of  "collusion"  between  the  Court  and  legal  aid, 
members  of  the  tribe  are  not  persuaded  to  use  the  legal  aid  services  or  the  tribal 
court  system. 

The  feeling  by  members  of  the  tribe  that  they  are  not  willing  to  use  these 
services  has  been  related  to  me  on  many  occasions.  Members  would  probably 
feel  this  way  if  legal  aid  did  not  openly  cooperate  with  the  Court  or  criticized  its 
function  in  the  tribal  system  of  government.  The  real  issue  in  the  minds  of  tribal 
members  may  only  be  the  proximity  of  legal  aid  to  the  Court.  The  fact  that  it  is 
geographically  located  in  the  same  building  may  give  them  reason  to  believe  this. 
Therefore,  it  is  reasonable  to  assume  that  if  legal  aid  and  the  Court  were  not 
so  closely  connected,  member's  attitudes  may  change. 

E.   INTEB-GOVEBNMENTAL  AGREEMENTS 

A  measure  of  the  scope  of  authority  and  power  of  any  court  is  the  ability  of  its 
judgments  to  be  given  full  force  and  effect  in  another  jurisdiction. 

Art.  4.  of  the  U.S.  Constitution  states  that  "Full  Faith  and  Credit  shall  be 
given  in  each  State  to  the  public  Acts,  Records  and  judicial  Proceedings  of  every 
other  State."  One  of  the  functions  of  the  clause  is  to  assure  that  all  states  (and 
also  the  U.S.  courts)  will  recognize  the  judicial  decrees  of  the  others,  provided 
certain  requirements  are  met.  This  requirement  of  granting  "Full  Faith  and 
Credit"  is  lacking  in  international  law  where  comity  only  is  granted.  Comity  is 
defined  to  be  the  principle  upon  which  courts  of  one  jurisdiction  may  give  effect 
to  the  laws  and  decisions  of  another. 

Thus,  there  is  no  legal  basis  upon  which  any  state  court  or,  for  that  matter, 
another  tribal  court,  is  commanded  to  give  "Full  Faith  and  Credit"  to  the  laws 
and  decisions  of  a  certain  tribal  court.  The  reason  for  this  is  that  tribes  are  not 
states  and,  therefore,  other  courts  are  not  constitutionally  compelled  to  enforce 
their  judgments. 

The  issue  then  becomes,  "What  basis  must  be  formed  before  we  arrive  at  a 
position  whereby  the  laws  and  judgments  of  a  tribal  court  may  be  given  some 
kind  of  effect  in  another  jurisdiction?"  As  has  been  discussed,  there  is  no  con- 
stitutional compulsion  on  another  court  to  give  effect  to  the  judgment  because 
the  tribe  is  not  a  state.  Similarly,  the  notion  of  "comity"  as  a  principle  of  inter- 
national law  has  no  determinative  effect.  A  court  may  either  enforce  or  not 
enforce  the  judgment  of  a  tribal  court.  Comity  has  no  legal  binding  effect  upon 
a  court.  Therefore,  a  medium  must  be  reached  whereby  the  jurisdictions  involved 
agree  to  observe  and  give  effect  to  the  judgments  of  each  other. 

Intergovernmental  agreements  may  be  made  so  as  not  to  deny  one  party's 
inherent  sovereignty  over  certain  matters  within  the  scope  of  its  authority.  To 
enter  into  an  agreement  which  would  tend  to  erode  governmental  power  over 
that  governments  affairs  would  amount  to  "governmental  suicide." 

With  the  foregoing  as  a  starting  point  I  will  attempt  to  discuss  the  present 
situation  at  the  Gila  River  Indian  Community  and  the  relationship  which  they 
have  with  the  surrounding  non-Indian  community. 

Gila  River,  it  must  be  remembered,  lies  a  few  miles  from  the  Phoenix  Metro- 
politan area.  It  is  surrounded  by  numerous  communities.  The  reservation  lies 
partly  within  Maricopa  County  and  partly  within  Pinal  Countv.  The  reservation 
stretches  from  South  Phoenix  to  the  West  and  then  southward  for  approximately 
nirty  miles  along  a  federal  highway  to  the  East.  Because  of  the  vast  area  the 
rvation  encompasses,  the  need  for  cooperation  among  the  various  local  gov- 
ernments was  necessary. 

d,??e-r?ief  J"stice  and  P°lice  officers,  Sgt.  Bob  Rhodes,  have  on  various  occas- 
™vo™™l°rfme*  ?e„0v  ?e  a^reements  they  were  able  to  obtain  with  these  local 
comments.  Sgt.  Rhodes'  father  was  a  tribal  policeman  in  the  earlv  nineteen- 
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ftios.  He  had  jurisdiction  over  the  entire  reservation  and  his  duty  was  to  patrol 
u>  area.  On  many  occasions  he  was  asked  by  the  Pinal  County  Sheriff  to  aid 
inn  in  a  search  for  a  wanted  Efuspect.  This  activity  was  reciprocated  when 
flicor  Rhodes  required  help.  The  informal  agreement  has  resulted  in  mutual 
^operation  between  local  law  enforcement  agencies. 
If  an  Indian  has  been  charged  with  a  crime  and  a  warrant  has  boon  issued 
y  a  State  court,  all  that  is  required  is  for  the  state  police  to  bring  the  warrant 

>  the  tribal  eourt,  whereupon  the  tribal  judge  will  issue  a  tribal  warrant  for 
le  arrest  of  the  named  defendant.  The  tribal  police  shall  attempt  to  find  and 
nest  the  defendant.  If  he  is  successfully  arrested,  he  will  later  be  turned  over 
l  the  state  police.  The  Chief  Judge  has  stated,  however,  that  he  would  first 
)ok  into  the  nature  of  the  warrant  and  see  whether  or  not  it  was  valid,  (i.e.,  he 
onld  make  an  independent  determination  as  to  whether  or  not  he  felt  there 
as  sufficient  certainty  which  would  make  it  more  probable  that  the  named 
efendent  was  guilty  or  could  be  found  guilty  of  the  crime  he  is  charged  with.) 
am  assuming  much  by  stating  what  ihe  Chief  Judge  may  or  may  not  do  so,  since 
e  has  never  informed  me  of  what  specific  atcions  he  would  take.  His  actions 
uiy  depend  totally  upon  the  situation.  However  I  feel  that  the  actions  which 
e  might  take,  at  the  minimum,  require  a  showing  by  the  state  authorities  that 
i£  named  Indian  defendant  is  probably  guilty  of  the  crime  as  charged. 

The  preceeding  is  a  description  of  informal  extradition  agreement  between  the 
•ihe  and  local  law  enforcement  agencies.  This  agreement  has  not  reached  the 
Drmal  stage  as  has  been  the  experience  with  the  Navajo  tribe  which  has  extra- 
ition  agreements  with  the  states  of  Utah,  New  Mexico,  Arizona  and  Nevada, 
otwithstanding  the  fact  that  no  formal  extradition  agreement  exists,  the  degree 
£  efficiency  and  effectiveness  which  exists  between  non-Indian  and  Indian  com- 
lunities  is  great.  On  many  occasion,  the  tribe  has  been  aided  in  their  investiga- 
ons  by  state  law  enforcement  agencies.  There  have  been  few  situations  when 
lie  tribal  police  have  required  service  of  warrant  to  a  defendant  off  of  the 
>servation.  In  this  respect,  the  tribe  has  not  required  the  state  and  local  law 
riforcement  agencies  to  hold  up  their  "end  of  the  bargain." 

Because  the  agreement  is  informal  and  therefore,  "not  in  writing,"  it  would 
[>pear  tenuous.  Perhaps,  in  some  oases,  state  agencies  may  not  want  to  assist 
le  tribe  in  an  investigation  or  deny  them  aid  which  up  to  that  time  had  been 
ven  willingly  by  tribal  law  enforcement  personnel.  This  action  could  take 
[ace  but  it  is  highly  improbable. 

In  August  of  1975,  a  meeting  took  place  at  the  offices  of  the  regional  Solicitor 
eneral.  Those  present  represented  the  tribe,  the  Department  of  the  Interior,  and 
tate  and  couny  government.  Z.  Simpson  Cox,  general  counsel  for  the  Gila  River 
ribe  was  present,  as  was  Sheriff  Paul  Blubaum,  for  the  County  of  Maricopa. 
id  Pill  LaVelle,  for  the  Interior  Department.  The  purpose  of  the  meeting  was 

>  discuss,  generally,  the  status  of  criminal  jurisdiction  over  non-Indians.  Sheriff 
lnbaum's  opinion  was  that  the  tribe  had  jurisdiction  over  non-Indians  who 
unniitted  crimes  on  the  reservation.  His  opinion  would,  therefore,  appear  to  be 
le  opinion  of  the  Sheriff's  Department  for  the  County  of  Maricopa.  He  also 
ated  that  if  the  Gila  River  tribal  police  ever  required  assistance  in  any  disturb- 
rice,  the  sheriff's  department  would  come  to  their  aid.  This  promise  was  unequiv- 
•al.  In  view  of  the  above,  it  appears  that  although  no  formal  agreement  exists, 
io  parties  to  the  agreement  are  mutually  agreed  as  to  the  terms  of  the  agn^o- 
ent  and  have  implemented  them  on  many  occasions.  Such  past  performance 
\sults  in  a  lasting  effect.  Therefore,  if  one  of  the  parties  chose  to  deny  the 
ustenee  of  the  agreement,  the  effect  would  be  detrimental  to  their  interests. 

Denial  of  any  agreements  made  by  the  tribe  and  local  governments  may  result 
i  damage  politically  and  economically.  Tribes  are  becoming  more  aware  of 
leir  inherent  ability  to  bargain  politically.  The  basis  for  much  of    this  power 

the  tribal  land  base.  Local  governments  soon  realize  that  it  is  far  better  to 
ggotiate  and  form  some  degree  of  cooperation.  An  example  of  this  is :  The 
'lephone  company  had  to  ask  the  tribal  council  for  a  right  of  way  for  their 
tlephone  lines  in  order  to  serve  the  communities  south  of  the  reservation.  The 
ninoil  tabled  this  matter  and  put  off  the  discussion.  The  reason  for  this  was 
lade  evident.  The  telephone  company  charges  long  distance  rates  to  members  of 
io  tribe  whenever  they  call  an  exchange  which  is  off  the  reservation.  As  a  resnlf, 
lost  of  the  calls  made  by  tribal  members  are  long  distance.  The  council,  there- 
of', tried  to  use  this  as  a  bargaining  tool  in  order  to  receive  more  favorable 
ites  for  the  tribe.  I  do  not  know  what  the  outcome  of  the  strategy  was  ;  however 
lis  is  one  small  sample  of  how  tribes  can  wield  their  power. 
77-465—77 19 
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It  seems  obvious  that  in  order  for  a  tribe  to  be  able  to  negotiate  and  reach 
some  type  of  agreement  between  them  and  local  non-Indian  governments,  they 
must  be  able  to  show  an  area  of  mutual  agreement  in  which  a  problem  exists 
and  which  is  common  to  both  parties.  Furthermore,  the  tribe  must  show  a  will- 
ingness to  cooperate  (and  so  must  the  other  party). 

The  tool  to  be  used  for  bargaining  purposes  is  the  common  need  for  security 
or  economic  development,  or  whatever  the  case  may  be.  Through  mutual  coopera- 
tion the  parties  will  be  able  to  overcome  their  problems,  with  the  least  amount 
of  discomfort  to  each.  Just  as  obvious,  the  tribe  should  not  end  up  giving  many 
concessions  to  the  other  party  in  the  process.  I  do  not  know  how  this  could  be 
avoided,  but  it  is  clear,  that  this  approach  should  only  be  taken  after  long 
deliberation  over  those  matters  which  the  tribe  feels  it  must  achieve  and  those 
things  which  the  tribe  can  not  give  up. 

Incorporated  within  the  informal  agreement  is  the  policy  of  cross-deputization. 
The  Gila  River  police  are  cross-deputized  so  that  they  are  qualified  to  arrest 
any  person  committing  a  crime  on  the  reservation.  Of  course,  the  assertion  of 
jurisdiction  over  non-Indians  in  criminal  matters  would  appear  to  mooj:  this 
requirement.  However,  since  a  portion  of  the  reservation  is  located  next  to  a 
major  city,  the  need  for  cross-deputization  is  important.  The  tribal  police  have 
had  to  arrest  persons  after  a  chase,  the  arrest  in  many  of  these  situations  taking 
place  off  the  reservation.  The  more  common  practice,  however,  is  for  state  and 
local  law  enforcement  officers  to  come  onto  the  reservation  in  order  to  perform 
their  duties.  Most  often  involved  in  the  encounters  are  those  defendants  who 
flee  into  the  boundaries  of  the  reservation,  thinking  they  have  eluded  the  police. 

The  agreements  and  practices  described  up  to  this  point  have  emphasized  the 
area  of  criminal  law  and  have  involved  those  activities  germane  to  that  area. 
A  general  discussion  of  the  effect  of  these  agreements  in  the  civil  area  is  in 
order  alorg  with  a  description  of  how  they  work  in  practice. 

A  large  portion  of  this  discussion  is  drawn  from  experience  as  a  field  represent- 
ative for  the  American  Indian  Lawyer's  Training  Program  and  to  an  extent  are 
repetitious  of  that  study. 

I  have  interviewed  state  court  judges  who  have  taken  the  view,  generally, 
that  they  are  of  the  belief  tribal  ccurt  decisions  shall  be  granted  "full  faith 
and  credit"  based  upon  some  notions  of  comity  rather  than  on  constitutional 
compulsion.  The  reason  for  this  has  already  been  stated.  A  state  court  will  make 
an  independent  decision  as  to  whether  the  party  was  accorded  fundamental 
rights  to  due  process;  the  subject  matter  jurisdiction  of  the  court  and  personal 
jurisdiction  of  the  court;  and  whether  these  requirements  were  met.  If  the 
state  court  found  that  the  court  had  subject  matter  jurisdiction  over  the  claim 
and  personal  matter  jurisdiction  over  the  parties  and  found  that  the  party  was 
not  denied  fundamental  rights,  a  decision  of  the  tribal  court  would  be  viewed 
as  a  court  of  competent  jurisdiction  and  enforcement  of  its  judgments  required. 

The  same  type  of  analysis  can  be  made  in  the  situation  involving  a  state  court 
judgment  in  a  tribal  court.  It  should  be  noted  that  the  tribal  court  judge  is  under 
no  compulsion  to  enforce  the  state  judgment.  The  Chief  Justice  has  informed  me 
of  this  fact  and  said  he  may  not  enforce  a  judgment  of  a  state  court  which  did 
not  prescribe  to  such  an  agreement. 

It  is  apparent  that  enforcement  of  judgments  in  the  civil  court  may  not  extend 
beyond  county  lines  and  is  dependent  upon  the  situation.  The  Gila  River  Court 
may  give  full  effect  to  the  judgments  of  a  Pinal  County  court  but  mav  not  dve 
validity  to  a  judgment  of  a  state  court  in  Coconino  County.  It  also  appears  that 
the  result  would  be  the  same  and  would  not  be  dependent  upon  the  nature  of 
the  claim  or  the  cause  of  action. 


February  17,  1976. 
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INTRODUCTION 

The  Lower  Brule  Sioux  Tribe  is  located  in  central  South  Dakota  along  the 
issouri  River.  Crow  Creek  Sioux  Reservation  is  on  the  opposite  bank.  The 
3wer  Brule  Reservation  has  a  population  of  820.  There  are  about  75  non- 
Klians  residing  there.  The  land  area  is  approximately  240,000  acres. 
This  report  will  focus  on  the  tribal  court  system  of  the  Lower  Brule  Sioux 
estivation.  In  the  discussion  I  will  deal  with  jurisdiction  issues,  relations  with 
le  tribal  council,  the  tribal  judges  as  to  qualifications,  tenure,  duties  and  com- 
msation,  administration  of  the  court  regarding  case  load,  turnover  of  support 
usonnel.  docket,  and  record  keeping. 

Since  this  report  will  be  used  as  a  comparative  study,  it  is  important  to  note 
iat  whatever  deficiencies  may  be  perceived  in  the  Lower  Brule  court  system, 
;ey  are  largely  the  result  of  inadequate  resources  to  implement  refinements 
pessary  to  an  improved  system. 

DISCUSSION 

irisdiction 

The  tribal  judges  informed  me  that  the  court  exercises  jurisdiction  over  all 

dians  on  the  Lower  Brule  Reservation.  Xon-Indian  offenders  are  turned  over 

local  authorities  for  disposition.  In  the  opinion  of  the  judges,  as  well  as  the 

ibal  Chairman  and  the  police  chief,  jurisdiction  should  extend  to  all  persons 

Uhin  the  exterior  boundaries  of  the  reservation. 

There  exists  the  situation  of  one-way  extradition  on  the  reservation,  i.e.,  the 
ibe  will  deliver  up  persons  wanted  by  outside  authorities  on  proper  showings 
\  one  of  the  judges.  It  is  apparent  that  this  could  work  against  the  tribe :  how- 
ler, the  judges  were  not  impressed  that  this  issue  was  particularly  critical  at 
is  time. 

As  to  whether  there  is  jurisdiction  over  tribal  council  members  for  purposes 
judicial  review  of  administrative  decisions,  the  issue  has  not  yet  arisen.  It 
likely  that  such  jurisdiction  exists,  however.  Elected  officials  of  the  tribe  are 
t  immune  from  prosecution  on  the  tribal  code  and  in  fact  have  been  tried 
ten  necessary. 

The  jurisdiction  of  all  Indians  on  the  reservation  extends  to  federal  employees 
iking  there.  There  have  been  no  instances  when  federal  employment  was  set 
as  a  bar  to  tribal  court  jurisdiction,  but  it  seems  unlikely  that  it  would  be 
ally  valid  in  any  case. 

iges 

The  judges  are  elected  for  two-year  terms.  During  non-election  years  they  are 

Dointed  by  the  council  and  approved  by  the  chairman  to  complete  the  remain- 

;  term.  In  fact,  the  chief  judge  has  presided  for  14  years  and  one  of  the  asso- 

te  judges  for  10  years.  The  third  judge  is  more  recent. 

The  qualifications  for  judges  are  not  stringent  nor  limited  to  Indians  only. 

e  basic  requirements  are  :  minimal  age,  no  felony  convictions,  no  misdemeanors 

olving  moral  turpitude,  and  high  school  graduate  or  equivalence. 

t  is  significant  that  two  of  the  three  judges  have  been  elected  repeatedly 
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ing  that  the  community  standards  based  on  respect  are  probably  as  impor- 
tant,  if  not  more  so.  than  the  objective  criteria  above. 

The  judges  are  compensated  inadequately  in  proportion  to  their  responsibilities. 
For  example,  as  mentioned  in  the  first  report,  there  is  no  prosecutor  and  this 
function  falls  on  the  juage.  This  acts  to  compromise  the  independence  of  the 
judges;  yet  they  continue  with  this  handicap  which  would  be  intolerable  in  a 
white  man's  court.  One  of  the  judges  is  also  the  probation  officer  and  there  again 
must  at  times  be  in  conflict. 

In  addition,  the  judges  must  assist  one  another  when  the  clerk  is  absent  or1 
emp]  iwhere.  This  will  be  discussed  under  administration  below. 

■  chief  judge  and  one  of  the  associate  judges  are  compensated  under  a 
mi  of  Indian  Affairs  contract  while  the  other  associate  judge  is  paid  as  the] 
probation  officer  through  L.E.A.A. 

In  my  opinion,  the  judges  are  handicapped  by  the  compensation  arrangements 
which  should  be  designed  to  enhance  their  independence. 

Administration 

This  area  is  largely,  and  in  my  opinion  unfairly,  an  additional  responsibility 
of  the  judges.  Due  to  lack  of  resources  there  is  a  turnover  problem  with  the  court 
clerk.  When  the  clerk  is  absent  the  judges  must  assume  that  responsibility  in 
addition  to  the  duties  outlined  above.  The  clerk  is  paid  through  a  Bureau  of 
Indian  Affairs  contract. 

It  seems  that  the  court  system  would  be  greatly  improved  if  (1)  there  was  a 
full-time  prosecutor,  and  (2)  each  judge  had  the  assistance  of  a  clerk  (in  the 
traditional  legal  sense >  for  research  purposes.  Each  judge  keeps  her  own  docket, 
which  would  normally  be  part  of  the  clerk's  duties. 

It  was  not  possible  to  qualify  the  actual  case  load.  However,  the  three  judges 
are  busy  on  a  full-time  basis.  The  case  load  is  one-fourth  or  less  civil,  those  being] 
chiefly  domestic  cases  and  occasional  probate  cases.  The  majority  are  criminal^ 
cases,  and  the  majority  of  those  are  alcohol  related  incidents. 

Record  keeping  is  an  area  that  the  judges  feel  is  in  need  of  improvement,  andj 
in  view  of  the  clerk  problem  and  lack  of  resources,  such  attitude  is  not  surprising.j 

Fines  are  collected  by  the  court  clerk  and  turned  over  to  the  tribal  clerks.j 
Whether  or  not  they  are  used  to  defray  operational  expenses  of  the  court,  I  was 
unable  to  determine. 

Miscellaneous 

The  relationship  with  the  tribal  council  appears  to  be  good.  The  tripartite  sys- 
tem is  in  force  in  Lower  Brule,  and  it  seems  that  there  is  an  actual  separation  of 
powers  that  is  respected  as  such.  The  relations  with  the  reservation  police  are 
also  respectful. 

CONCLUSION 

The  court  system  in  Lower  Brule  is  handicapped  by  a  number  of  factors  which: 
can  be  directly  traced  to  inadequate  resources.  For  example,  the  lack  of  a  pro- 
secutor not  only  inhibits  a  fully  functioning  system,  but  compromises  independent 
judicial  functions.  The  added  work  for  the  judges  obviously  detracts  from  ani 
efficiently  functioning  system.  The  clerk  problem  compounds  record  keeping  andi 
forces  on  the  judges  additional  work. 

The  problems  and  impediments  above  can  be  directly  linked  to  inadequate^ 
resources.  Additional  resources  could  work  to  the  almost  immediate  improvement 
of  the  court  system  by  allowing  the  judges  to  concentrate  on  their  judicial  func-i 
tions  and  oversee  the  court's  administration  rather  than  be  tied  to  the  multi-| 
pie  duties  which  fragment  their  effiicency.  Record  keeping  would  improve) 
significantly. 

Finally,  I  believe  this  report  shows  the  responsibility  of  the  federal  government 
to  support  in  money  resources  a  fully  functional  tribal  court  system.  This  is  also 
borne  out  by  the  fact  that  where  such  resources  exist,  such  as  Gila  River,  Arizona, 
the  efficiency  is  reflected  in  the  court  system,  i.e.,  differences  in  resources  results 
in  corresponding  differences  in  the  adequacy  of  the  system. 
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[II :  Tribal  Court  Report,  South  Dakota  Field  Trip 

INTRODUCTION 

This  report  is  written  in  a  narrative  form  which  will  be  refined  to  your 
Mjuirements.  As  I  was  somewhat  uncertain  as  to  exactly  what  information  to 
icus  my  attention  on,  I  proceeded  on  the  basis  of  my  best  judgment. 

Primarily,  I  had  planned  to  visit  three  reservations  in  South  Dakota  on  January 

7,  8,  1970.  However,  due  to  inclement  weather  conditions  I  was  only  able  to 
)  to  Lower  Brule. 

While  at  Lower  Brule  I  met  with  the  Tribal  Chairman,  Mike  Jandreau,  two 
ribal  Judges,  and  the  Reservation  Police  Chief.  In  addition,  I  spoke  with 
iveral  non-Indian  attorneys  working  for  South  Dakota  Indian  Legal  Services 

3.D.I.L.S.). 

The  visit  was  very  worthwhile  both  in  terms  of  information  and  the  hospi- 
.jility  with  which  I  was  received. 

TRAVEL 

5 1  left  Sacramento  at  12  :00  noon  on  January  5,  1976.  I  arrived  at  South  Dakota 
0 :  45  p.m.  that  evening.  The  plan  was  to  leave  Vermillion  in  the  morning  to 

s  at  Lower  Brule  on  Tuesday,  January  6,  at  Crow  Creek  on  Wednesday,  Janu- 
jy  7,  and  finally  at  Cheyenne  River  on  Thursday,  January  8.  On  Tuesday,  Janu- 
'•y  6,  there  was  a  ground  blizzard  which  closed  the  roads  between  Vermillion 

id  Lower  Brule  so  I  stayed,  trying  to  make  arrangements  for  the  next  two 

ys. 

I  left  Vermillion  early  on  Wednesday,  January  7,  for  Lower  Brule,  but  the 

treme  cold  ( — 15°  F.)   caused  the  freezing  of  my  gas  line  which  resulted  in 

jduced  speed,  i.e.,  it  took  all  day  to  reach  Lower  Brule. 

iJThursday,  January  8,  was  the  only  day  I  had  to  do  what  I  came  for  so  I  spent 

there  at  Lower  Brule.  I  scheduled  my  return  from  Pierre,  South  Dakota  at 

80  a.m.  on  Friday,  January  9. 

I  left  Lower  Brule  at  7 :  00  a.m.  on  January  9,  but  due  to  the  same  car  trouble 

eviously  mentioned,  I  didn't  arrive  until  10 :30  a.m.  and  left  at  12 :30  p.m. 

;cause  the  airport  at  Sacramento  announced  that  it  was  not  receiving  planes, 

je  plane  had  to  land  at  Oakland  and  we  were  bussed  back  to  Sacramento. 

pally,  I  arrived  home  at  1 :30  a.m.  Saturday,  January  10,  1976. 

The  travel  was  really  exhausting  both  from  the  time  spent  and  the  weather 

lich  I  encountered ;  but  I'm  confident  that  the  results  were  worth  it. 

DISCUSSION 

airman 

My  discussion  with  the  Chairman  was  very  cordial.  He  is  obviously  a   busy 

frson  but  managed  to  spend  several  hours  with  me  discussing  a  wide  variety 
subjects.  Most  of  the  time  was  spent  in  talking  about  the  tribal  government, 
j  tribal  court,  and  law  enforcement  on  the  reservation. 

Ct  is  my  opinion  that  the  Chairman  is  very  aware  of  the  limitations  on  the 
bal  p-overnment  and  on  the  tribal  court  in  particular.  I  was  accompanied  by 

1  ocal  Indian  law  student  who  will  graduate  this  year  and  whose  presence  un- 
ited questions  pertaining  to  legal  representation  of  the  tribes  in  South  Dakota 

1  general. 

The  Chairman  described  the  need  of  most,  if  not  all,  South  Dakota  tribes  for 
al  counsel.  Although  the  Lower  Brule  tribe  has  an  attorney  on  retainer,  he 
t  that  an  in-house  counsel  would  be  more  amenable  to  the  needs  of  the  tribe, 
wever,  the  tribe  is  unable  to  have  such  full-time  counsel  because  (1)  attorneys 
such  positions  are  unavailable,  i.e..  Indian  law  graduates  and  non-Indians 
not  want  to  work  on  the  reservation,  and  (2)  the  tribe  cannot  pay  a  full-time 
orney. 
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It  seems  to  me  that  there  are  several  reasons  for  Indian  and  non-Indian  law- 
reluctances  to  work  on  a  reservation.  For  the  non-Indian  lawyers  the  reser- 
vation  lifestyle  is  at  such  variance  with  their  backgrounds  that  they  feel  iso- 
lated. Social  life  and  opportunities  are  severely  limited  for  these  persons  and 
the  result  Is  discouragement,  and  they  finally  leave.  I  was  able  to  perceive  this 
attitude  while  speaking  to  the  non-Indian  attorneys  with  S.D.LL.S.  As  to  Indian 
lawyers,  there  are  several  in  South  Dakota  at  this  time  and  here  the  demand 
<ls  the  supply.  It  appears  that  even  familiarity  with  reservation  lifestyle 
aot  preclude  the  same  discouragement  described  above.  It  may  even  increase 
the  sense  of  frustration. 

In  my  opinion,  the  demands  on  an  attorney  on  the  reservation,  whether  Indian 
or  non-Indian,  are  severe  from  a  working-conditions  point  of  view  and  a  social 
point  of  view,  particularly  for  a  single  person.  For  the  single  parent  Indian  attor- 
ney the  demands  are  even  greater.  This  discussion  omits  the  pervasive  problems 
of  tribal  politices  which  would  create  additional  pressure  for  a  tribal  attorney, 
especially  if  such  attorney  is  young  and/or  inexperienced. 

In  asking  for  full-time  counsel,  the  tribe  is  asking  a  lot  and  facing  one  of  the 
horns  of  a  seemingly  insolvable  dilemma.  The  other  horn  is  the  lack  of  funds  to 
pay  a  full-time  attorney,  */  he  is  available. 

The  lack  of  money  was  cited  by  the  Chairman  in  this  regard,  but  it  was  also 
cited  by  the  Tribal  Judges  and  the  Chief  of  Police  as  I  will  describe  later.  It 
seems  that  the  financial  inability  to  hire  full-time  counsel  works  to  an  extreme 
disadvantage  for  the  tribe  as  a  government.  I  have  arrived  at  this  conclusion 
because  since  the  tribe  must  deal  with  other  governmental  organs  (local  and 
federal)  who  do  have  access  to  immediate  counsel,  the  tribe  must  either  delay 
actions  or  act  without  advice.  In  the  abstract  this  is  inequality  of  resources  and 
on  a  practical  level  works  an  unfair  hardship  on  the  tribal  government. 

Tribal  judges 

I  spoke  at  length  with  the  two  Associate  Tribal  Judges.  The  Chief  Judge  was 
unavailable  because  she  was  in  the  hospital. 

They  seemed  somewhat  stern  and  suspicious  of  me  but  gradually  became  more 
hospitable  and  spoke  freely.  I  was  careful  to  stay  away  from  confidential  areas, 
i.e..  who  did  what  when,  etc.,  and  I  think  they  appreciated  my  discretion. 

Neither  had  prior  legal  training  but  learned  from  presiding.  Recently  they  have 
been  able  to  attend  Tribal  Judges  training  seminars  to  upgrade  their  legal  skills. 
The  Chief  Judge  is  also  without  formal  legal  training,  but  I  sensed  a  great  respect 
for  her,  as  I  did  for  both  judges  with  whom  I  spoke. 

Both  judges  agreed  that  it  would  be  better  if  at  least  the  Chief  Judge  were  a 
trained  attorney.  This  was  not  in  criticism  of  the  Chief  Judge,  but  recognition 
of  the  legal  demands  on  the  Tribal  Court  system. 

Jurisdiction  on  the  Lower  Brule  reservation  is  over  Indians  exclusively ;  non- 
Indian  offenders  are  turned  over  to  local  authorties  for  disposition.  The  judges 
indicated  that  all  persons  on  the  reservation  should  be  under  the  jurisdiction  of 
the  Tribal  Court. 

Xon-Indian  attorneys,  usually  with  S.D.LL.S.,  do  appear  and  are  generally 
respectful,  at  least  in  the  court.  I  did  sense  a  somewhat  cynical  paternalistic  atti- 
tude when  speaking  to  the  non-Indian  attorneys  at  S.D.LL.S.,  but  in  court  proper 
respect  prevails.  In  any  case,  the  judges  have,  and  assert  when  necessary,  con- 
tempt powers,  even  against  non-Indian  attorneys. 

The  judges  sign  extradition  orders  but  indicated  that  the  non-reciprocity  with 
the  local  agencies  is  illogical  and  unfair.  The  Police  Chief's  attitude  accorded 
this  non -reciprocity  to  be  of  lesser  importance  than  other  things  which  I'll  discuss 
later.  The  general  relationship  with  the  reservation  police  is  respectful. 

Record  keeping  is  minimal.  At  one  time  most  depositions  were  taped  on  a 
cassette  and  then  transcribed:  but  due  to  a  turnover  in  court  personnel  (i.e.. 
clerks),  no  records  are  kept.  On  this  point  the  judges  expressed  some  frustration 
and  explained  how  they  had  been  forced  to  do  the  duties  of  the  clerk  in  addition 
to  their  judicial  functions. 

This  raises  an  area  of  urgency,  in  my  opinion  :  the  judges  must  function  in 
multiple  capacities  which  is  exhausting,  confusing  and  sometimes  in  conflict. 
The  judges  know  this  but  do  what  they  can  in  a  less-than-favorable  situation. 
E.g.,  one  of  the  judges  is  also  the  probation  officer :  at  times  she  is  in  the  position 
<>f  making  recommendations  to  herself.  The  woman  is  fair  and  honest,  but  the 
demand  on  her  independence  is  obvious. 

In  this  area,  by  far  the  most  vulnerable  situation  is  that  there  is  no  prosecutor 
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:>  that  the  judged  must  assume  that  duty  also.  The  judges  deplored  this  situation 
ml  have  actively  been  seeking  a  method  of  funding  to  hire  a  full-time  prosecutor 
al  have  been  stymied  in  all  attempts. 

If  the  tribal  government  is  limited  hy  the  lack  of  funds  to  hire  a  full-time  attor- 
ey.  the  Tribal  Court  suffers  Immeasurably  more  for  the  lack  of  funds  to  hire  a 
Bll-time  prosecutor,  a  seemingly  indispensable  element  in  the  type  of  judicial 
ostein  that  exists  ;ii  Lower  Brule  and  probably  other  reservations.  The  danger 
ere  is  that  it  opens  the  Tribal  Courts  to  challenge  by  anyone  convicted.  The  fact 
lat  it  has  not  happened  yet  only  highlights  the  danger. 

The  facilities  of  the  Court  were  small  hut  adequate.  The  judges  described  them 
^  poorly  designed  but  didn't  give  the  matter  a  high  priority  in  their  needs.  Prior 
)  this  building.  Tribal  Court  was  held  in  one  room  of  a  two-bedroom  home  while 
notber  room  was  used  for  the  Police  Department.  The  facilities  which  they 
lowed  me  are  sufficient  to  provide  space  for  a  prosecutor  with  minimal  altera- 
ons  required. 

I  did  not  determine  their  law  and  order  code  but  assumed  it  was  a  tribal  code. 

I  had  no  reason  to  doubt  the  competency  or  fairness  of  the  judges.  In  fact,  I  was 
mazed  that  they  carried  on  so  admirably  under  conditions  which  would  surely 
isrourage  their  non-Indian  counterparts  who  take  their  situations  for  granted. 

It  seems  that  minimally  the  federal  government  should  provide  the  funds  to 
ire  a  full-time  prosecutor  for  several  reasons:  (1)  to  preserve  the  integrity  of 
le  Tribal  Court  in  protecting  the  judgments  from  the  attack  to  which  they  are 
>  vulnerable,  and  (2)  to  allow  the  judges  to  devote  their  full  time  to  their 
idicial  duties. 

Mice  Chief 

The  Chief  of  Police  is  an  Indian  from  another  state  who  is  a  career  B.I. A.  police 
Beer.  His  force  consists  of  eight  men.  the  majority  of  whom  are  B.I.A.  police- 
en  :  but  there  are  several  tribal  policemen  in  his  force.  There  is  obviously  good 
ipport  between  the  police  and  the  Council  as  well  as  the  courts. 

I  was  informed  that  luck  of  funds  worked  to  the  detriment  of  enforcement  in 
tat  improved  facilities  would  have  to  be  available  in  the  future.  However,  in 
msideration  of  the  fact  that  the  Police  Department  at  one  time  had  been  in  a 
torn  in  a  house,  it  seemed  to  me  that  the  facilities  were  quite  adequate.  I  have 

admit  to  ignorance  as  to  what  constitutes  minimal  requisites  for  law  enforce- 
ent,  however. 

More  significantly,  the  Police  Chief  was  also  critical  of  the  fact  that  the  judges 
pre  also  forced  to  prosecute.  I  asked  whether  the  arresting  officer  should  per- 
rm  that  function  and  his  reply  was  that  the  arresting  officer  would  be  biased, 
•..  in  conflict,  too,  and  no  improvement  would  be  made  on  the  existing  system. 

He  felt  that  the  fact  that  he  was  not  from  there  was  an  advantage  because 
s  had  no  tribal  obligations  or  alliances  to  protect.  I  tended  to  agree  with  this 
lint  although  it  is  at  variance  with  theoretical  concepts  of  tribal  sovereignty. 

CONCLUSION 

|The  prevailing  concerns  of  the  tribe  with  regard  to  legal  needs  can  be  sura- 
arized  as  follows  :  (1)  there  is  a  need  for  a  full-time  in-house  counsel :  there  are 
vv  Indian  or  non-Indian  attorneys  available  for  such  positions;  and  there  is 
money  to  pai/  them  :  and  (2)  there  is  an  urgent  need  for  a  full-time  prosecutor, 
equately  trained  support  personnel  (clerks)  for  recording  purposes  and  for 
sisting  the  judges. 

I  have  narrated  this  experience,  as  I  said  before,  so  that  you  might  suggest 
w  I  might  focus  on  one  part  or  another  to  get  the  information  you  are  after. 
Since  I  told  the  Chairman  I  would  send  him  copies  of  everything  I  might  write 
jiicerning  the  visit.  I  will  send  him  a  copy  of  this  memorandum  for  his  informa- 
'  n.  and  to  review  for  accuracy. 

I'll  call  next  week  after  I'm  sure  you  have  received  this  report. 
Thank  you  for  everything. 


APPENDIX  XIII 
Indian  Tribes  ami  Full  Faith   and  CREDIT 


In  Jim  v.  CIT  Financial  Service  Corp.,1  the  New  Mexico  Supreme  Court  held 
thai  the  Navajo  Nation,  for  purposes  of  23  U.S.C.  §1738  (1070),'  which  is  the 
enabling  statute  for  the  full  faith  and  credit  clause  of  the  United  states  Consti- 
tution,1 was  a  territory.  This  holding,  if  correct,  could  have  consequences  that 
might  dramatically  change,  particularly  on  the  commercial  level,  the  relation- 
ship between  Indian  tribes  and  individual  states. 

Appellant,  Alan  Jim,  an  enrolled  member  of  the  Navajo  Nation,  purchased  a 
pickup  truck  in  Fanning!  on.  New  Mexico.  Appellee.  ('IT  Financial  Sen-ices  Corp.. 
a  national  corporation,  financed  the  purchase  of  the  truck.  Appellant,  living  on 
the  reservation  and  keeping  the  truck  there,  failed  to  make  payments  on  the  truck 
as  required  by  the  contract.  Then  Appellee,  without  filing  either  a  replevin  or  any 
other  form  of  action  in  the  Navajo  Tribal  Court  or  in  the  New  Mexico  state 
Courts,  sent  two  a.uents  to  the  Navajo  reservation  to  repossess  the  pickup. 

Jim  then  filed,  in  the  New  Mexico  District  Court  for  San  Juan  County,  an  action 
for  damages  based  on  sections  307  4  and  309  5  of  the  Navajo  Tribal  Code.  Sec- 
tion :;<)7  of  the  Tribal  Code  provided  that  written  consent  from  the  party  affected 
or  an  order  from  the  tribal  court  is  required  in  order  to  repossess  personal  prop- 
erty of  Navajo  Indians.  Section  309  provided  a  remedy  for  those  whose  rights  had 
been  violated  under  section  307:  the  purchasee  may  recover  "an  amount  not  less 
than  the  credit  service  charge  plus  ten  percent  (10%)  of  the  principal  amount  of 
the  debt  or  the  time  differential  plus  ten  percent  (10%)  of  the  cash  price."  Jim 
made  no  claim  under  New  Mexico  law  :  he  based  his  action  solely  on  the  provisions 
in  the  Navajo  Tribal  Code. 

The  District  Court6  dismissed  the  action  for  failure  to  state  a  claim  upon 
which  relief  could  be  granted,  presumably  because  New  Mexico  courts  could 
not  hear  a  claim  based  upon  Navajo  law  or  alternatively  because  CIT  had  the 


1  87  X.M.  302.  553  P.  2d  751  (1975). 

2  The  text  of  the  statute  is  as  follows  : 

The  Arts  of  tlie  legislature  of  any  State.  Territory,  or  Possession  of  the  United  States, 
or  copies  thereof,  shall  he  authenticated  by  affixing  the  seal  of  such  State,  Territory  or 
Possession  thereto. 

The  records  and  judicial  proceedings  of  any  court  of  any  such  State.  Territory  or 
Possession,  or  copies  thereof,  shall  he  provided  or  admitted  in  other  courts  within  the 
United  States  and  its  Territories  and  Possessions  by  the  attestation  of  the  clerk  and  seal 
of  the  court  annexed,  if  a  seal  exists,  together  with  a  ceriflcate  of  a  judge  of  the  court  that 
i  the  said  attestation  is  1n  proper  form. 

Such  Acts,  records  and  judicial  proceedings  or  copies  thereof,  so  authenticated,  shall  have 
the  same  full  faith  and  credit  in  every  court  within  the  United  States  and  its  Territories 
and  Possessions  as  they  have  by  law  or  usage  in  the  courts  of  such  State,  Territory  or 
Possession  from  which  thev  are  taken. 

3  U.S.  Const.  Art.  IV.  §  1. 

*  7  Navajo  Tribal  Code  §  307  (1000)  states  : 

/x'cpoxsrxfiion  of  pernoi\al  property.  The  personal  property  of  Xavajo  Indians  shall  not  be 
taken  from  land  subject  to  the  jurisdiction  of  the  Navajo  Tribe  under  the  procedures  of 
repos<>ssion  except  in  strict  compliance  with  the  following  : 

(a)  Written  consent  to  remove  the  property  from  land  subject  to  tbe  jurisdiction  of 
the  Navajo  Tribe  shall  be  secured  from  the  purchaser  at  the  time  repossession  is  sought. 
Tbe  written  consent  shall  he  retained  by  the  creditor  and  exhibited  t'>  the  Xavajo  Tribe 
upon  proper  demand. 

(b)  Where  the  Xavajo  refuses  to  sign  said  written  consent  to  permit  removal  of  the 
property  from  land  subject  to  the  jurisdiction  of  the  Navajo  Tribe  the  property  shall  be 
removed  only  by  order  of  a  Tribal  Court  of  the  Xavajo  Tribe  in  an  appropriate  legal 
proceeding. 

B  7  Xavaio  Tribal  Coc"e  §  300  I  19691  suites  : 

Civil  liability.  Any  person  who  violates  section  307  of  this  title  and  any  business  whose 
employee  violates  such  section  is  deemed  to  have  breached  the  peace  of  the  lands  under  tbe 
iurisdiction  of  the  Navajo  Tribe,  and  shall  be  civilly  liable  to  the  purchaser  for  any  loss 
caused  by  the  failure  to  comply  with  sections  307-300  of  this  title. 

If  the  personal  property  repossessed  is  consumer  goods  (to  wit  :  goods  used  or  hought 
lor  use  primarily  for  personal,  family  or  household  purposes),  the  purchaser  has  the 
right  to  recover  in  any  event  an  amount  not  less  *  *  *. 

6  87  X.M.  362,  303  ;  533  P.  2d  751.  752  (1075). 
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right  to  peaceable  self-help  repossession  under  the  provisions  of  the  Uniform 
( Jommercial  Code.7  which  New  Mexico  had  adopted.8 

On  appeal  the  majority  of  the  Court  of  Appeals  affirmed  the  District  Courts 
action  9  even  though  the  panel  was  unahle  to  agree  on  a  single  basis  for  affirming 
the  lower  court  holding.  Notwithstanding,  both  those  concurring  the  dissenting 
did  agree  that  the  crucial  issue  was  whether  or  not  the  Xavajo  Nation  was  a 
••territory"  within  the  meaning  of  28  U.S.C.  §  1738  (1970). 10 

The  New  Mexico  Supreme  Court  reversed  the  Appeals  Court  decision  by  holding 
that  28  U  S.C.  §  1738  (1970)  was  applicable  and  that  the  Navajo  Nation  was  a 
territory  for  the  purposes  of  full  faith  and  credit.11  The  Court  reached  this  conclu- 
sion in  a  rather  cursory  manner  simply  by  citing  Mackey  v.  Coxe 12  and  Americana 
of  Puerto  Rico,  Inc.  v.  Kaplus  13  and  by  agreeing  with  the  initial  reasoning  of 
Judge  Hernandez  of  the  Court  of  Appeals.14 

The  brevity  of  the  New  Mexico  Supreme  Court's  opinion  should  not  obscure  the 
importance  of  the  case,  particularly  in  an  era  when  contemporary  Indian  policy 
is  in  a  state  of  flux.  The  new  watchword  of  federal  policy  is  "self-determina- 
tion "  13  New  legislation,16  policy  studies,  and  case  law  that  strongly  reaffirm  the 
right  of  tribes  to  be  relatively  free  from  state  control  and  interference  are  evi- 
dence of  this  change  in  federal  Indian  policy.  Consequently,  the  New  Mexico 
Supreme  Court's  decision,  one  rendered  in  a  state  with  a  large  Indian  population, 
is  particularly  important  because  it  recognizes  tribal  law  as  a  legitimate  alter- 
native in  choice  of  law  considerations  and  because  it  institutionalizes  the  rela- 
tionship between  tribe  and  state.  Jim  institutionalizes  the  tribe-state  relationship 
by  extending  the  operation  of  the  Full  Faith  and  Credit  Clause,17  along  with  its 
enabling  legislation,18  to  tribe  and  state. 

I.  THE  HISTORICAL  BACKGROUND  OF  THE  FULL  FAITH  AND  CREDIT  CLAUSE 

Information  on  the  historical  background  of  the  Full  Faith  and  Credit  Clause  " 
is  scanty.20  And  although  commentators  agree  that  the  original  intent  of  the  clause 


■N.M.    Stat.   Ann.    §  50A-9-504    (1953).  m 

8  New  "Me  sico  adonted  the  Uniform  Commercial  Code  in  1962. 

»  86  N.M   7Q4   527  P..  2d  1222  (Ct.  Ann.  1974). 

w  Id.  at  7S7  and  789.  522  P.  2d  at  1225  and  1227. 

ii  S7  N.M.  862.  363.  533  P.  2d  751.  752  (1975). 

**59  U.S.  (18  How.)  100  (1955). 

1*368  F.  2d  431   (3rd  Cir.  1966). 

u  Judge  Hendlev  in  his  opinion  for  the  Court  believed  that  McClanahan  v.  State  Tax 
Commission  of  Arizona.  411  US  164  (197c>),  was  dispositive  of  the  issue.  In  McClanahan, 
Justice  Marshall,  writing  for  a  unanimous  court,  held  that  Arizona  could  not  impose  n 
personal  income  tax  on  income  derived  from  reservation  source  by  a  N'avajo  resident 
living  on  the  reservation.  In  reaching:  this  conclusion.  Marshall  noted  that  Indian  tribes 
are  separate  entities  from  the  state  in  which  thev  are  contained.  To  emphasize  this  issue 
bo  quoted  U.S.  v.  Kagama,  118  U.S.  375.  381-382  (1886)  :  "  *  *  *  But  it  is  nonetheless 
still  true,  as  it  was  in  the  Inst  century,  that  Tt]he  relation  of  the  Indian  tribes  living 
within  the  borders  of  the  United  States  [is]  an  anomalous  one  and  of  a  complex 
character.  *  *  *  They  were,  and  always  have  been,  regarded  as  having  a  semi-independent 
position  when  they  preserved  their  tribal  relations  :  not  as  States,  not  as  nations,  not  as 
possessed  of  the  the  full  attributes  of  sovereignty,  but  as  separate  people,  with  the  power 
of  regulating  their  internal  and  social  relations,  and  thus  far  not  brought  under  the  laws 
of  the  Union  or  of  the  State  within  whose  limits  thev  reside.  United  States  v.  Kaqama, 
IIS  U.S.  375.  381-382  (J886).  Judjre  Hendley  internreted  Marshall's  use  of  Kapama  in 
McClanahan  that  Indian  Tribes  are  "semi-independent"  nations  as  evidence  that  thev  are 
not  territories,  at  least  for  purposes  of  28  USC  §  1738  (1970).  Judge  Hendley's  position 
is  that,  because  the  court  in  McClanahan  did  not  specifically  denominate  the  Navajo 
Nation  as  a  territory,  it  could  not  be  a  territorv.  He  reasoned  further  that  an  earlier 
case.  Mackey  v.  Coxe  59  U.S.  (18  How.)  100  (1855),  did  not  control  because  the  court  held 
that  the  Cherokee  Nation  was  a  territory  for  onlv  certain  purposes,  VIZ..  that  its  laws 
authorizing  letters,  testamentary  and  of  administration  should  be  given  full  faith  and 
credit  in  the  District  of  Columbia.  Instead.  Judge  Hendlev  found  support  for  his  intemreta- 
tion  of  28  USC  81738  (1970)  in  District  of  Columbia  x.  Carter.  409  U.S.  418  (1973), 
where  the  court  held  that  the  District  of  Columbia  was  not  a  territorv  for  purposes  of  a 
civil  rights  suit  under  42  USC  §  1983  <"197fn. 
18"  ^T88Pno-ot"  The  Indian  Law  Program  at  the  University  of  Montana,  33  Mont.  L.  Rev. 

o-^'^cwI'V1^"  Splf-r>prtM*mination  and  Education  Act.  5  U.S.C.A.  §3371  (Sunn.  1970); 
in-Jx  -x't;  js J3a.  450-4."0m.  45.~-4.58e  (Supp.  1976)  ;  42  U.S.C.A.  §§  2004b,  4762  (Supp. 
19,61 1:    ,0  U.S.C.A.  §  456  (Supp.  1976). 

"  U.S.  Const.  Art.  TV.  |1.    - 

1828  r.«  f.  8  1738   fU'Tfiv 

» The  history  of  the  Full  Faith  &  Credit  clause  is  discussed  in  Cook.  The  Powers  of 
Si,  r  SHwn^r  V"?  Ful1  Faith  &  Creflit  Hause.  28  Yale  L.J.  421  (1919)  :  Nadelmann. 
^a  Li ^  t  £  (  oo*  ,tn  -Tlirl?^pRts  and  Public  Acts:  A  Historical— Analvtical  Reappraisal. 
l»pJ-208   (mTed    1973)7)'  "**  E'  Corwin'  The  Constitution  and  What  It  Means  Today 

20  Cook,  supra  note  21.  at  422-426  &  Nadelmann.  supra  note  21.  at  53-59. 
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wax  not  well  thought  out,21  the  clause  was  considered  necessary  to  promote  the  as 
yet  undefined  relationship  between  the  stales. 

The  available  Information  indicates  that  Congress  wasted  little  time  in  exer- 
cising its  powers  under  the  (Manse.  In  171)0,  during  the  second  session  of  the  first 

Congress,  a  committee  was  appointed  to  draft  legislation  under  the  Foil  Faith 

and  Credit  Clause.  Subsequently,  Congress  passed  an  act"  to  provide  for  the 
Recognition  of  judgment  proceeding  under  the  Clause.  The  current  statute  2:'  has 
changed  little  from  the  one  the  tirst  Congress  enacted.  Commentators  on  the 
history  of  the  enabling  legislation  have  referred  to  subsequent  changes  prior  to 
1848  as  being  only  technical  changes."4  One  of  those  technical  changes  raises  the 
issue  of  the  scope  of  the  word  "territory."  :' 

In  1804  Congress  enacted  legislation  ";  amending  the  1790  Act;  "  the  1804  Act 
prescribed  the  manner  of  proof  necessary,  described  the  effect  of  records  on 
various  courts,  and  extended  the  scope  of  the  enabling  legislation  to  the  terri- 
tories. The  extension  of  the  Full  Faith  and  Credit  (Manse  to  the  territories  was 
necessary  for  accomplishing  integration  of  the  newly  conquered  lands  of  the  West 
into  the  Federal  system.  The  legislative  history  on  the  territorial  amendment  does 
not  mention  Indian  tribes. 

That  there  is  no  mention  of  Indian  tribes  is  not  surprising  primarily  because 
federal  policy  toward  Indians  was  one  of  political  separation;28  Indian  tribes 
were  considered  semi-independent  nations,28  Chief  Justice  Marshall  had  not  yet 
denominated  them  as  "domestic  dependent  nations,"  "  and  given  this  federal-tribe 
relationship  it  would  have  been  inconceivable  to  consider  them  part  of  the 
republic. 

IT.  CASE  LAW  DEFINING  "TERRITORY"  AS  IT  APPLIES  TO  FULL  FAITH  AND 
CREDIT     QUESTIONS 

The  only  interpretations  of  the  meaning  of  "territory"  for  purposes  of  the  1790 
{  statute 31  and  its  successor,32  until  Jim  v.  CIT33  involve  the  status  of  the  District 
Of  Columbia.  Since  the  Full  Faith  and  Credit  Clause  only  speaks  of  recognition 
between  states,  the  inclusion  of  territories  raised  questions  of  Congress'  power 
to  legislate  beyond  interstate  relationships.  The  issues  raised  in  earlier  cases 
involving  the  District  of  Columbia H  centered  around  whether  the  legislation 
enacted  in  the  predecessors  of  28  U.S.C.  §  1738  (1970)  was  dependent  wholly  on 
'.Art.  IV35  or  whether  the  power  to  enact  legislation  broader  than  Art.  IV  was 
derived  from  the  general  judiciary  power  of  the  United  States. 

In  Emory  v.  Palmer36  the  Supreme  Court  held  that  the  powers  to  prescribe  the 
effects  of  judgments  were  within  the  general  judicial  powrer  of  the  United  States 
and  that  the  Acts  of  1790"  and  1804"  were  derived  from  that  power  and  there- 
fore binding  on  the  States.39  Consequently,  Congress'  power  to  prescribe  the  effects 
of  judicial  proceedings  and  records  was  constitutionally  permissible.  The  general 
judicial  powers  in  Art.  Ill 40  were  broad  enough  to  encompass  the  power  to 
determine  interstate  relationships.  The  Court  found  that  for  purposes  of  the 
statute  the  District  of  Columbia  was  indeed  a  territory,  even  though  it  did  not 
meet  the  common  definition  of  territory,  i.e.  an  "inchoate  state." 


21  Cook,  supra  note  21,  at  435. 
--'  Act  of  May  20.  1790,  ch.  11,  1  Stat.  122. 
2:!28  U.S.C.   173S   (1970). 

-*  Xadelmann,  supra  note  21,  at  81-82  &  A.  Von  Mehren  and  D.  Trautman,  The  Law 
of  Multistate  Problems  1228  (196.")). 

"■>  Compare  2S  U.S.C.  §  687  (1940)  with  28  U.S.C.  1738  (1970). 
"  Art  of  March  27.  1804.  ch.  56,  2  Stat.  29S. 
2T  Act  of  May  26.  1790,  ch.  11.  1  Stat.  122. 

28  See  Treaty  of  September  17,  1778,  7  Stat.  13.  The  language  of  this  treaty  indicates 
that  the  colonial  government  viewed  the  Delaware  Tribe  as  a  separate  "Nation"  with 
distinct  "boundaries." 

29  See  Treaty  of  Jan.  21,  1785,  7  Stat.  16.  That  document  provides  that  "The  said 
Indians  do  acknowledge  themselves  and  all  their  tribes  to  be  under  the  protection  of  the 

|  United  States  and  of  no  other  sovereign  whatsoever."  This  military  subordination  indi- 
cated that  tribal  autonomy  had  certain  political  limitations. 

30  See  Worchester  v.  Georgia,  31  U.S.  (6  Pet)  515  (1852). 
«  Act  om  May  26.  1790.  ch.  11,  1  Stat.  12-'. 

■-'Act  of  March  27.   1804.  ch.   56.  2  Stat.  29S  &  28  U.S.C.  173S   (1970). 
™  87  X.M.  362.  533  P.2d  751   (1975). 
»*  Embrv  v.  Palmer.  107  U.S.  3  (1SS2). 
*  U.S.  Const,  art.  IV,  §  1. 

•'••107  U.S.  3   (1882). 

w  Act  of  May  26.  1790.  ch.  11.  1  Stat.  122. 

••*  Act  of  March  27.  1804.  ch.  56,  2  Stat.  298. 

39  107  U.S.  3.  9-10   (1S82). 

"U.S.  Const,  art.  Ill,   §  1. 
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Emory  is  an  important  case  for  two  reasons.  First,  it  would  serve  as  a  precedent 
authorizing  Congressional  legislation  aimed  at  extending  the  operation  of  the 
Full  Faith  and  Credit  Clause  to  tribe  and  state.  Second,  Emory  clearly  illustrates 
that  "territory"  is  not  a  fixed  concept  and  that  one  must  interpret  the  meaning 
of  "territory"  in  the  light  of  the  statutory  context. 

In  District  of  Columbia  v.  Carter  another  case  involving  nearly  the  same  ques- 
tion as  Emory,  the  Supreme  Court  determined  that  the  District  of  Columbia  was 
not  a  territory  41  for  purposes  of  42  U.S.C.  §  19S3,42  which  is  the  statute  authoriz- 
ing civil  actions  against  any  State  or  Territory  for  the  deprivation  of  rights 
guaranteed  by  the  Constitution  and  laws  of  the  United  States.  Curiously  enough 
the  New  Mexico  Court  of  Appeals  placed  great  reliance  on  the  "inchoate  state" 
definition  of  territory  given  in  Carter.43  Although  Emory  and  Carter  might  seem 
contradictory  at  first,  when  read  together  they  demonstrate  that  determining 
the  territorial  status  of  a  political  entity  depends  on  the  purpose  and  intent  of 
the  statute.  Thus,  in  Emory,  the  Court  determined  that  it  was  not  necessary  for 
the  legislative  history  or  the  statute  to  specifically  mention  the  District  of  Colum- 
bia in  order  for  the  Court  to  find  that  it  is  a  territory  for  purposes  of  28  U.S.C. 
§1738." 

III.    INDIAN    TRIBES    AS    TERRITORIES 

Prior  to  the  Xew  Mexico  Supreme  Court's  decision,45  no  court  had  examined 
the  status  of  Indian  tribes  under  the  Full  Faith  and  Credit  statute,  even  though 
the  status  of  tribes  for  other  full  faith  and  credit  actions  had  been  litigated 
numerous  times.  The  leading  case  in  holding  that  judgments  and  public  records 
from  tribal  courts  are  entitled  to  full  faith  and  credit  in  Mackey  et  al  v.  Coxe." 
Although  Mackey  involved  the  provision  of  the  enabling  legislation  of  1S12,47 
which  required  recognition  of  administrators  appointed  from  the  territories, 
rather  than  the  Acta  of  1790  ^  or  1804,49  the  Supreme  Court  reasoned  that 
Cherokee  Xation"s  letter  of  appointment  for  testamentary  purposes  were  entitled 
to  full  faith  and  credit.  The  Court  reasoned  that,  at  least  for  the  purposes  of  the 
1812  Act.  Indian  Nations  were  territories.50 

The  concept  of  territory  for  inchoate  states  should  be  the  same  for  tribes 
because  the  policy  of  providing  some  sort  of  cohesion  underlying  full  faith  and 
credit  should  also  include  tribes  since  tribes  exercise  powers  similar  to  states  and 
territories.  Likewise,  the  same  objective  that  mandates  mutual  recognition  be- 
tween states,  viz..  the  preservation  of  the  Union,  should  also  apply  to  the  state- 
tribe  relationship.  Mackey,  therefore,  is  important  because  it  describes  the  rea- 
sons for  having  full  faith  and  credit  between  tribes  and  other  governmental 
entities.  The  Court  stated  : 

"And  be  it  further  enacted,  that  it  shall  be  lawful  for  any  person  or  persons 
to  whom  letters  testamentary  or  of  administration  hath  been  or  may  hereafter 
lte  granted  by  the  proper  authority  in  any  of  the  United  States  or  the  territories 
thereof  [emphasis  added],  to  maintain  any  suit  or  action  and  to  prosecute  and 
recover  any  claim  in  the  District  of  Columbia,  in  the  same  manner  as  if  the 
letters  testamentary  or  of  administration  had  been  granted  to  such  person  or 
persons  by  the  proper  authority  in  the  said  district :  and  the  letters  testamentary 
or  of  administration,  or  a  copy  thereof,  certified  under  the  seal  of  the  authority 
granting  the  same,  shall  be  sufficient  evidence  to  prove  the  granting  thereof,  and 
that  the  person  or  persons,  as  the  case  may  be,  hath  or  have  administration. 

"In  some  respects  they  [tribes]  bear  the  same  relationship  to  the  federal  gov- 
ernment as  a  territory  did  in  its  second  grade  of  government  under  the  Ordinance 
of  1787. 

"Such  territory  passed  its  own  laws,  subject  to  the  approval  of  Congress ;  and 
its  inhabitants  were  subject  to  the  Constitution  and  acts  of  Congress.  The 
principal  difference  consists  in  the  fact  that  the  Cherokees  enact  their  own  laws, 
under  the  restriction  stated,  appoint  their  own  officers,  and  pay  their  own  ex- 


<1-4f»9  T.S,   41S    (1972). 

<-  Id.   at  419. 

'"■.Urn   v.    C1T  Finnnrinl   Corporation,   86  N.M.    784,   787,    S27   P2d   1222,   1225    (1974). 

n409  U.S.  418.  431-432   (1972). 

«Ji«  v.  C1T  Financial  Services  Corporation,  87  N.M.  362,  533  P2d  751   (1975). 

"59  U.S.   (18  How.)  100  (1855). 

<7  Act  of  June  29.  1812.  ch.  106.  §  11.  2  Stat.  758. 

4*  Act  of  May  6.  1790.  ch.  11.  1  Stat.  122. 

•Act  of  March  27.  1S09.  ch.  56.  2  Stat.  298. 

"59  U.S.   (10  How.)  100,  103  (1S55). 


289 

I  penses.  This,  however,  is  no  reason  why  the  laws  and  proceedings  of  the  Cherokee 

territory,  so  far  as  relates  to  rights  claimed  under  them,  should  not  be  placed 
upon  the  same  footing  as  other  territories  in  the  I'nion.  Jt  is  not  a  foreign,  but 
a  domestic,  territory — a  territory  which  originated  under  our  Constitution  and 
laws."  " 

The  Eighth  Circuit  Court  of  Appeals,  in  the  late  nineteenth  century,  adopted 
the  same  position  in  a  number  of  cases  involving  ejectment,™  wrongful  detainer, 
the  dismissal  of  an  injunction,55  quarantine  regulation,5*  divorce,57  use  tax," 
and  probate  proceedings.5"  The  importance  of  these  cases  lay  not  in  their  value  as 
precedents  but  in  the  fact  that  they  recognized  proceedings  of  tribal  courts  to 
be  entitled  to  full  faith  and  credit  just  as  if  the  proceedings  involved  territorial 
courts.  In  these  cases,  tribes  were  viewed  as  distinct  political  entities  capable 
of  managing  their  own  affairs  and  therefore  entitled  to  recognition  of  judg- 
ments and  public  records. 

IV.    CASE   LAW   AND  LEGISLATION   ON    EXTENDING   FULL  FAITH    AND   CREDIT   TO 

INDIAN     TRIBES 

Interestingly  enough,  the  subsequent  amendments  and  recodifications  of  the 

full  faith  and  credit  statutes  did  not  mention  Indian  tribes.60  Even  if  this  silence 

cannot  be  taken  as  Congressional  acquiescence  of  earlier  judicial  decision  on 

3"fie  subject,  it  is  enough  to  note  that  these  decisions  have  never  been  legislatively 

overruled. 

With  the  exception  of  Maclcey,  none  of  the  cases  holding  that  full  faith  and 

credit  applies  to  tribes  discuss  any  relevant  full  faith  and  credit    legislation 

.enacted  under  either  Art.  Ill  or  Art.  IV.01  Consequently,  the  relationship  between 

the  cases  and  full  faith  and  credit  legislation,  particularly  28  U.S.C.   §  1738, 

is  tenuous  at  best. 

In  1948  Congress  passed  a  general  code  revision;62  the  Act  of  1804  became  28 
*U.S.C.  §  1738  (1970).  Between  1804  and  1948  no  changes  were  made  in  the  statute 
as  to  territory.  The  purpose  of  the  general  code  revision,  as  it  related  to  federal 
courts,  was  to  solidify  the  various  provisions  that  had  been  adopted  since  1911 
and  scattered  throughout  the  United  States  statutes.8'  Because  the  purpose  of  the 
provision  was  to  solidify  the  various  provisions,  changes  were  intended  to  in- 
volve language  and  not  substance.61  Congress'  silent  recodification  of  28  U.S.C. 
§  1738  would  indicate  perhaps  a  tacit  acceptance  of  the  existing  statutory  law 
and  case  law  or  full  faith  and  credit  as  it  related  to  Indians. 

The  leading  language  supporting  the  proposition  that  tribes  are  not  emit  led 
to  full  faith  and  credit  is  found  in  Rcgay  v.  Miller,65  an  Arizona  Supreme  Court 
case.  Petitioner  Begay  filed  a  habeas  corpus  petition  against  Miller,  sheriff 
m*  Apache  County  in  Arizona,  to  secure  release  from  jail  after  having  been 
found  gnilty  cf  contempt  by  an  Arizona  court  for  failure  to  pay  alimony  pursuant 
to  an  Arizona  divorce  decree.  Begay  and  his  wife  had  obtained  a  divorce  from 
the  Navajo  tribal  court,  which  had  awarded  alimony  that  had  led  to  the  contempt 
•onviction.  The  Arizona  Supreme  Court  held  that  the  Navajo  decree  must  be 
^recognized;  therefore,  the  Arizona  divorce  was  invalid.  The  Court  reasoned  that 
f  both  parties  had  been  properly  before  the  tribal  court  then  Arizona  would 


62  The  creation  of  the  Tenth  Circuit  in  1929  made  most  of  these  cases.  Tenth  Circuit 
precedents  rather  than  Eighth  Circuit  ones,  since  the  cases  arose  In  states  presently 
within  the  Tenth  Circuit  jurisdiction.  Pee  Act  of  Feb.  28,  1929,  ch.  363,  §  116,  45  Stat.  1346. 

"  Mehlin  v.  Ice,  56  F.  12  (8th  Cir.  1893). 

"  E.rendine  v.  Pore,  56  F.  777  (8th  Cir.  1893). 

■*-•  standi eu  v.   Roberts,  59  F.  836   (8th  Cir.   1894).  app.  dismissed  17  S.Ct.   999   (1896). 

m  Cornells  v.  Shannon,  63  F.  305  (8th  Cir.  1894). 

57  Raymond  v.  Raymond,  83  F.  721   (8th  Cir.  1897). 

■  BU9ter  v.  Wriaht,  135  F.  947  (8th  (Mr.  190.",). 

59  Hayes  v.  Barrinqer,  168  F.  221   (8th  Cir.  1909). 

See  Barron.  "The  Judicial  Code  1948  Revision, "  8  F.R.O.  439  &  Hearings  Before 
Subcommittee  No.  1  of  the  House  Judiciary  Committee  on  H.R.  1600  and  H.R.  2085,  80th 
Hone.,  1st  sess.,  March  7,  1947. 

■»  U.S.  Const.  Art.  ITT.  §  1  and  Art.  IV.  g  1. 

82  Act  of  June  25.  1944.  ch.  646.  62  Stat.  947. 

«C.  Wright.  Federal  Courts  13  (2d  ed.  1970). 

01  "The  chairman  of  the  Committee  on  Revision  stated  that  the  policy  of  the  revision 
vas  avoidance  wherever  possible  and  whenever  possible  of  the  adoption  in  the  revision 
>f  what  may  be  described  as  controversial  substantive  changes  of  the  law.  In  the  opinion 
f  the  chairman  that  policy  had  been  very  carefully  adhered  to."  Nadelmann,  supra  note 
!1.  at  82. 

1  70  Ariz.  380,  222  P2d  624  (1950). 
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recognise  the  divorce  '"because  of  the  general  rule,  call  it  by  whatever  name  you 
will,  that  a  divorce  valid  by  the  law  where  it  was  granted  is  valid  anywhere.'"* 
Court,  in  reaching  this  conclusion  argued  that  tribes  were  not  constitu- 
tionally entitled  to  full  faith  and  credit  because  Art.  IV67  referred  only  to 
irt  ignored  28  U.S.C.  §1738  and  the  line  of  cases  holding  that 
tribes  were  entitled  to  full  faith  and  credit.**  The  Court  also  said  that  comity 
was  not  applicable  because  it  "presupposes  two  independent  sovereigns."6 

Arizona  e  partially  retreated  from  the  Began   language.   In   In   r« 

/.,/„,•/  the  Arizona  Supreme  Court  held  that  a  Navajo  will,  having 

already  been  admitted  to  probate  in  a  tribal  court,  should  be  accorded  the  - 

and  effect  as  a  will  probated  originally  in  an  Arizona  state  court.  The 
asoning  is  worth  noting  since  it  essentially  supports  the  independence  of 
oment  arguments  in  M&ckey. 

Hon  14-343  *  *  *  provides  that  the  will  shall  be  admittted  to  probate  in 
anothi  !'  foreign  country.  The  Navajo  Indian  Tribe  is  not  strictly  speaking 

'another  state  or  foreign  country,"  but  there  can  be  no  question  that  its  courts 
have  a  separate  jurisdiction  from  the  Arizona  courts.  Williams  v.  Lee,  83  Ariz. 
241,  319  1\:M  998  (1958),  is  in  point.  The  United  States  Supreme  Court  speaking 
rally  of  the  treaty  between  the  Navajo  Nation  and  the  United  States  Gov- 
ernment, stated  : 

•Implicit  in  these  treaty  terms,  as  it  was  in  the  treaties  with  the  Cherokees 
involved  in  W or Chester  v.*  Georgia,  was  the  understanding  that  the  internal  af- 
fairs of  the  Indians  remained  exclusively  within  the  jurisdiction  of  whatever 
tribal  government  existed.  Since  then,  Congress  and  the  Bureau  of  Indian  Affairs 
have  assisted  in  strengthening  the  Navajo  tribal  government  and  its  courts." 
We  are  therefore  of  the  opinion  that  the  proceedings  held  in  the  Navajo  Tribal 
mnst  be  treated  the  same  as  proceedings  in  a  court  of  another  state  or 
foreign  country.   *  *  *  n 

Arizona  is  backpedaling  from  its  position  in  Begay  to  a  position  of  at  least 
comity,  which  was  based  primarily  on  the  decision  in  Williams  v.  Lee,™  and 
ets  the  underlying  policy  that  a  tribe's  laws  should  be  accorded  full  faith 
and  credif  ~z 

It  is  the  uniformity  of  reasoning  in  the  above  cases  that  is  important.  There  is 
no  longer  an  issue  concerning  the  legitimacy  of  India  tribal  goverment,  the  valid- 
ity of  Idian  courts,  or  the  passage  of  the  Indian  Civil  Rights  Act  of  1968.  Many  of 
the  Anglo-preconceived  weaknesses  of  these  courts  have  been  corrected. 

V.    STATUTORY   INTERPRETATION    OF   28    U.S.C.    SEC.    1738 

Perhaps  the  closest  analog  to  28  U.S.C.  §  1738  for  statutory  construction  pur- 
poses in  the  legislation  implementing  interstate  extradition.74  In  Arizona  ex  rel. 
ill  v.  Turtle:'  the  Court  held  that  the  State  of  Arizona  had  no  power  to 
extradite  an  Indian  from  the  Navajo  Reservation  pursuant  to  the  constitutional 
mandate  of  extradition  demands  by  Oklahoma.  The  Court  based  its  reasoning  on 
the  Navajo  Treaty  of  1868  76  and  the  general  principle  of  Indian  law  that  those 
rights  not  specifically  taken  from  the  tribe  still  remain  with  the  tribe. 

The  Turtle  case  is  important  for  full  faith  and  credit  analysis  under  the  statute 
because  Congress  enacted  Ujrislation  77  that  implement  the  Extradition  Clause  of 
the  Constitution  just  as  it  did  for  the  Full  Faith  and  Credit  Clause.*8  Although 


•"Id.  at  384,  222  P.2d  at  628.  citing  Alton  v.  Alton,  207  F.2d  667  (3rd  Cir.  1953),  appeal 
dismissed  as  moot,  347  U.S.  610  (1954). 

r'\  .    Art.    IV.    §  1. 

68  Supra  notes  49,  56-62. 

70  Ariz.  380,  3*4.  222  P.2d  624.  628  (1950).  Since  a  court  can  recognize  other  courts' 
laws  nnd  judgments  only  through  comity  or  full  faith  and  credit,  it  is  difficult  to  understand 
exactly  what  the  court  thought  it  was  doing  in  recognizing  the  divorce  while  explicitly 
denyinj:  full  faith  and  credit  and  comity. 
•  -i/.  354.  P.77  P.2d  199  (1962). 

»  Td.  at  .",57.  377  P.2d  at  201. 

T2.°,5S   U.S.   217    (19E 

"^25  U.S.C.  H  1321-1341    (1970). 

7«ls  U.S.C    §  .r'.l*2    (lf)70). 

"413  F.  2d  rs?,  (0th  Cir.  1969). 

^Treaty  of  June  1,  1868,  15  Stat.  667. 

«  18  U.S.C.   §  21*2   (1970). 

78  See  18  U.S.C.  §  1738  (1970). 
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the  major  purpose  of  the  extradition  statute  was  to  provide  a  uniform  procedure 
for  accomplishing  interstate  extradition,  the  statute  also  provided  the  power  to 
ext  radite,  vesting  this  power  in  both  states  and  territories. 

In  the  Turtle  case,  the  9th  Circuit  could  have  Interpreted  the  word  territory 
in  the  statute  to  include  the  Navajo  Trihe.  Instead,  the  Court  chose  not  to 
denominate  the  tribe  as  a  territory  for  purposes  of  the  statute.  In  fact,  the  only 
member  of  the  statute  in  the  opinion  is  in  a  footnote,7''  where  the  Court  simply 
suites  that  Art.  4,  §2  of  the  Constitution  were  not  self-executing. 

Because  of  the  extradition  statute  is  so  similar  to  the  full  faith  and  credit 
enabling  legislation,80  the  Court  could  have  looked  to  the  case  concerning  full 
faith  and  credit  in  relation  to  Indian  tribes,  instead,  the  Court  simply  found  that 
the  Navajo  tribe  was  not  a  territory  only  for  purposes  of  this  statute. 

VI.    HISTORICAL  REASONS  FOR  THE  FULL  FAITH  AND  CREDIT  CLAUSE 

Perhaps  the  need  for  full  faith  and  credit  between  states  and  tribes  can  be 
better  understood  if  one  examines  the  reasons  why  the  concept  was  adopted  into 
the  Constitution  of  the  United  States. 

Art.  5,  §  1  of  the  Constitution  was  incorporated  by  the  framers  of  the  Consti- 
tution out  of  a  vaguely  articulated  need  to  control  relationships  between  the 
States  rather  than  to  extend  mere  comity  to  the  law  of  nations.81  One  of  the  ironies 
of  American  history  is  that  the  debates  regarding  the  Articles  of  the  Confedera- 
tion, the  predecessor  of  the  Constitution,  were  more  concerned  with  the  rela- 
tionships between  States  and  the  ultimate  disposition  of  western  lands  than 
they  were  with  the  more  pressing  issues  of  potential  defeat  by  the  British  forces 
by  the  Indians  of  the  West.8"  The  States  under  the  Articles  of  Confederation  were 
considered  separate  sovereignties  contemplating  a  perpetual  union. 

Notwithstanding,  the  framers  of  the  Constitution  realized  that  in  order  to 
survive,  the  relationship  of  States  must  be  based  on  something  stronger  than  the 
law  of  nations  as  reflected  in  Art.  4  of  the  Articles  of  Confederation.  Although 
full  faith  and  credit  was  just  one  element  of  concern,  its  role  in  the  interrela- 
tionship of  States  can  be  better  understood  within  the  entire  context  of  Art.  4 
of  the  Articles. 

Art.  4.  The  better  to  secure  and  perpetuate  mutual  friendship  and 
intercourse  among  the  people  of  the  different  States  in  this  union,  the 
free  inhabitants  of  each  of  these  states,  paupers,  vagabonds,  and  fugi- 
tives from  justice  expected,  shall  be  entitled  to  all  privileges  and  immuni- 
ties of  free  citizens  in  the  several  states ;  and  the  people  of  each  State 
shall  have  free  ingress  and  regress  to  and  from  any  other  State,  and  shall 
enjoy  therein  all  the  privileges  of  trade  and  commerce,  subject  to  the 
same  duties,  impositions,  and  restrictions,  as  the  inhabitants  thereof 
respectively;  provided,  that  such  restrictions  shall  not  extend  so  far 
as  to  prevent  the  removal  of  property,  imported  into  any  State,  to  any 
other  State  of  which  the  owner  is  an  inhabitant;  provided  also,  that  no 
imposition,  duties,  or  restriction  shall  be  laid  by  any  State  on  the  prop- 
erty of  the  United  States  or  either  of  them. 

If  any  person  guilty  of  or  charged  with  treason,  felony  or  other  high 
misdemeanor  in  any  State,  shall  flee  from  justice  and  be  found  in  any  of 
the  States,  he  shall,  upon  demand  of  the  governor  or  executive  powrer  of 
the  State  from  which  he  fled,  be  delivered  up  and  removed  to  the  State 
having  jurisdiction  of  his  offense. 

Full  faith  and  credit  shall  be  given  in  each  of  these  States  to  the  rec- 
ords, acts,  and  judicial  proceedings  of  the  courts  and  magistrates  of 
every  other  State. 

Clearly,  then,  the  full  faith  and  credit  provision  of  the  Articles  of  Confederation 
is  only  part  of  a  contemplated  relational  scheme  between  "semi-sovereign" 
entities.  The  need  for  full  faith  and  credit  was  more  than  judicial  economy ; 
concepts  of  European  comity  wrere  transformed  into  a  system  that  made  recogni- 
tion of  foreign  judgments  mandatory  in  order  to  promote  congenial  relationships 
between  the  States.  Because  of  this  need,  full  faith  and  credit  from  Art.  4  of  the 
Articles  of  Confederation  was  adopted  into  the  Constitution  in  1789.83 

™  413  F.  2d  683,  at  6S5.  footnote  2  (9th  Cir.  1969). 

80  See  18  U.S.C.   §  173S   (1970). 

81  See  generally.  Nadelmann,  supra  note  21,  at  53-59  and  A.  McLaughlin,  A  Constitutional 
History  of  the  United  States,  127  (1936). 

M  Radin,  The  Authenticated  Full  Faith  and  Credit  Clause  :  Its  History,  39  111.  L.  Rev. 
1,  2-7  (1944). 

83  U.S.  Art.  of  Confed.,  Art.  IV  (1777). 
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VII  ;  ok  EXTKNDIXG  FULL  FAITH  AND  CREDIT  TO  INDIAN  TRIBES 

The  present  relationship  between  states  and  Indian  reservations  is  not  unlike 
that  which  existed  between  the  States  in  the  Confederation  in  1778.  The  mutual 
interests  of  both  the  states  and  tril>es  are  better  served  when  the  processes  of 
resolving  conflicts  arc  institutionalized.  A  change  in  any  factor  may  affect  the 
application  of  the  jurisdiction's  law.  This  confusing  jurisdictional  morass  often 
turns  relatively  simple  problems  between  states  into  complex  cases  when  they 
involve  an  Indian  tribe  and  a  state." 

With  the  Supreme  Court's  unanimous  decision  in  McClanahan  v.  Arizona  lax 
Commission,"  which  held  that  Arizona  was  without  power  to  impose  or  collect 
taxes  against  an  Indian  living  on  the  reservation  sources,  it  is  apparent  the 
problems  of  defining  relationships  resulting  from  overlapping  degrees  of  self- 
government  of  the  State  and  the  tribe  will  continue.  This  will  continue  because 
McClanahan,  supports  at   a   minimum   the  continuance  of  limited  tribal  self- 

rnment.  ,  ..  ■       .  .,     -. 

The  Inclusion  of  tribes  Into  full  faith  and  recognition  procedures  is  one  method 
of  alleviating  some  of  the  tension  that  exists  between  states  and  tribes.  A  large 
of  the  tension  results  from  the  barriers  that  jurisdiction  creates  to  impede 
the  normal  relationship  between  citizens  of  each  political  entity.  Full  faith  and 
credit,  if  mutually  afforded  between  these  entities,  should  alleviate  some  problems 
it  only  on  a  personal  level.  Tribes  presently  are  exercising  more  of  their  residua' 
'  bese  powers  are  very  similar  to  the  general  powers  of  a  state  or  munici 
pality  and  are  not  dependent  on  race.  This  extension  of  tribal  power  and  it 
acceptance  by  the  judicial,  legislative,  and  executive  branches  of  g  >vernment 
mark  a  historic  change  in  the  position  of  Indian  tribes  in  America.  This  would 
constitute  an  official  recognition  of  tribal  autonomy  and  its  political  permanence. 
Almost   without  exception,  past  policy  of  the  United   States  towards  Indians 
viewed  them  as  a  transient  phenomenon.  Indians  were  considered  a  temporary 
problem  that  eventually  would  solve  itself  by  Indians  being  absorbed  into  th 
melting  pot  of  America.  The  major  policy  issue  in  America  as  to  Indians  ha 
been  aptly  characterized  as  a  dispute  as  to  whether  to  civilize  and  then  Christian- 
ize or  to  Christianize  and  then  civilize  Indians. ST  But  this  is  clearly  no  longer  true. 
What  has  become  apparent  in  the  last  decade  is  the  realization  that  Indians  and 
Indian  tribes  are  not  going  to  disappear. 

With  this  change  in  policy,  it  is  necessary  to  begin  to  integrate  tribal  govern- 
t  into  the  permanent  fabric  of  America :  Full  Faith  and  Credit  provides  a 
beginning  for  institutionalizing  this  process.  Each  entity  retains  a  degree  of  self- 
government;  protected  from  encroachment  from  the  others.  But  because  of  the 
unique  status  of  states  and  tribes  that  has  evolved,  the  nature  of  intercourse 
between  citizens  of  states  and  tribal  members  is  more  volatile  than  that  existing 
between  citizens  of  different  states.  Reservations  are  physically  within  the  geo- 
graphic boundaries  of  States.  Tribal  members  are  citizens  of  the  United  States 
and  the  State  in  which  they  live.  They  are  entitled  to  all  the  privileges  and  im- 
munities of  a  United  States  citizen.8'  But.  they  also  are  entitled  to  certain  privi- 
leges and  protections:  For  example,  their  properties  on  the  reservation  are 
exempt  from  state  taxes. -''  and  income  earned  on  the  reservation  is  exempt  from 
state  income  tax  "  and  state  sales  tax.01  The  reservation  itself  is  also  immune 
from  certain  state  regulation  such  as  zoning  laws.92  building  codes,93  eminent 
domain.''4  and  most  importantly,  from  exercise  of  certain  criminal  and  civil 
jurisdiction.95 

While  the  inclusion  of  tribes  into  the  use  of  Full  Faith  and  Credit  Clause  is 


:   'lin.  supra  note  So.  at  11-17. 

m    enlightening:   discussion   of   the   complexities   of   civil   jurisdiction   on   Indian 
(rations  s^e  Canhy.  Civil  Jurisdiction  and  the  Indian  Reservation,  1973  Utah  L.Rev. 
208. 

•    411    D.S.    104    (1073). 

Salvation  and  the  Savage  5  (1972). 
r  v.  Patrick.  14S  U.S.  317  (1892)  ;  Harrison  v.  Lateen.  67  Ariz.  337,  196  P.2d 
:   Citizenship   Act  of   1924.  Act  of  June  2.   1924    ch.   233    43   Stat.   253. 
•  •  United  States  v.  Rickert,  188  U.S.  432  (1903) 

McClanaham  v.  State  Tax  Commission  of  Arizona,  411  U.S.  104   rj973V 
Warren   Trading  Post  Co.  v.  Arizona  Tax  Commission,  380  U.S.  658  (1965). 

ohomith    County  v.   Seattle  Disposal  Co.,  425  P.2d   22    (Wash.    1967)    and  25 
S  1.4    <  197."  i. 

D.S.C.  S!  311-328  (1970). 

•llmnn.    Criminal    Jurisdiction    in    Indian    Country:    Tribal    Sovereignty    and 
Defendant  l  Rights  m  Conflict.  22  I*.  of  Kan.  L.Rev.  3S7  (1974). 
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attractive  for  its  philosophical  and  practical  aspects,  the  unique  status  of  Indian 
tribes  suggests  that  such  inclusion  may  be  difficult  to  develop  into  a  workable 
gystein  between  state  and  tribe  solely  through  case  law.''1  The  approach  used  in 
Jim  v.  CAT  Financial  Service  Corp."  of  funding  the  Navajo  Tribe  a  territory  foi 
purposes  of  18  U.S.C.  §  1738  (1970)  has  some  fundamental  weaknesses,  particu- 
larly in  the  area  of  statutory  construction. 

None  theless,  the  need  to  institutionalize  relationships  between  state  and  tribe 
still  remains.  This  need  can  best  be  understood  within  the  context  of  two  eases  : 
Annis  v.  Dewey  County  Bank"  and  State  Securities  v.  Anderson."1 

In  Annis,  the  plaintiffs  sought  a  permanent  injunction  enjoining  the  defendant 
and  South  Dakota  state  officials  from  coming  onto  the  Cheyenne  River  Sioux 
Indian  Reservation  in  order  to  enforce  a  judgment  obtained  in  a  South  Dakota 
state  court  against  plaintiff.  Plaintiff  successfully  argued  that,  although  the  state 
court  may  have  had  power  to  adjudicate  the  merits  of  the  notes,  they  lacked 
power  to  enforce  any  judgment  entered  by  the  state  court.  The  crucial  issue  in  the 
case  was  not  whether  state  court  had  the  power  to  adjudicate  the  initial  cause  of 
action,  but  whether  the  attachment,  to  be  successful,  had  to  be  performed  on  the 
reservation.  The  Federal  District  Court  upheld  plaintiff's  claim  of  no  state  power 
by  citing  Williams  v.  Lee*'*  and  Kennerly  v.  District  Court  of  Montana.101  How- 
ever, the  Court  allowed  a  counterclaim  that  defendant  sought  under  the  theory 
of  pendant  jurisdiction.  The  Court  admitted  that  by  granting  defendant  "s  coun- 
terclaim it  was  preventing  the  defendant  bank  from  having  an  out-of-pocket  loss 
and  the  plaintiff  from  becoming  unjustly  enriched  by  being  able  to  keep  cattle 
he  had  not  paid  for.  Significantly,  the  Court  went  on  further  to  say,  '"The  result 

'  of  granting  plaintiff  an  injunction  without  granting  defendant  relief  on  his 
counterclaim  would  be  to  cut  off  credit  to  enrolled  Indians  living  within  the  closed 
portion  of  the  reservation.*' 102 

In  the  State  Securities  v.  Anderson ,103  the  New  Mexico  Supreme  Court  held  that 

'  the  New  Mexico  State  District  Court  could  obtain  jurisdiction  over  Indians  who 
had  entered  into  a  contract  off  of  the  reservation  in  New  Mexico  by  issuing  and 
serving  process  while  they  were  on  the  reservation.  The  Court  reasoned  that  to 
serve  process  on  the  reservation  would  not  interfere  with  the  tribe's  right  of 
self-government.  They  based  this  reasoning  on  Kakc  v.  Egan10*  an  Alaskan  case 
that  said  that  the  state's  disclaimer  of  jurisdiction  was  of  proprietary  interest 
rather  than  of  a  governmental  one,  and  as  such,  the  state"s  exercise  of  its  power 
to  serve  process  was  an  exercise  of  governmental  interest  and,  therefore,  did  not 

I  interfere  with  the  tribe's  right  of  self-government.  While  this  case  may  be  consid- 
ered an  anomaly  in  Indian  law,  its  importance  is  pointed  out  by  the  dissent  of 
Justice  Montoya  where  he  points  out  that  "We  are  left  in  the  anomalous  position 
of  allowing  service  of  state  process  upon  the  Indian  within  the  reservation  in 

I   obtaining  a  judgment  which,  under  the  decided  cases,  cannot  be  enforced  on  the 

j  reservation."  105 

These  two  cases  illustrate  the  need  for  some  type  of  recognition  procedure. 
In  Annis,  the  federal  court  would  not  have  had  to  stretch  theories  of  pendant 
or  ancillary  jurisdiction  to  enter  a  counterclaim  if  the  state  court  judgment  had 
been  entitled  to  full  faith  and  credit  by  Cheyenne  River  Sioux  Tribal  Courts. 
Similarly,  as  in  Anderson,  one  would  not  have  been  left  with  the  anomaly  that 
Justice  Montoya  points  out.  viz..  allowing  service  of  process  in  a  cause  of  action 
that  could  result  in  an  unenforceable  judgment. 

But  implicit  in  institutionalizing  the  relationship  between  states  and  tribes 
is  the  loss  of  some  degree  of  tribal  autonomy.  It  may  be  that  this  type  of  tribal 
autonomy  is  well  worth  sacrificing  for  the  benefit  of  the  Indians  living  on  the 
reservation.  Indians  living  on  the  reservation  who  shop  in  border  towns,  espe- 
cially when  they  purchase  articles  that  require  credit,  usually  must  pay  a 
premium  if  they  are  going  to  use  the  article  on  the  reservation  simply  because 
they  are  forced  to  subsidize  the  defaults  that  may  occur  with  others.  If  they 
were  a  workable  system  of  enforcement  of  judgments,  then  perhaps  there  would 

OT  See  Canby,  simra  note  So.  at  4-9.  For  a  more  theoretical  discussion  see  comment.  The 
Indian  Battle  for  Self-Determination.  58  Calif.  L.Rev.  445  (1!)70). 
«  87  N.M.  362,  "/I  P.2d  751  (1975). 
■  3 35  F.  Supp.  133  (D.S.D.  1971). 
"  B4  N.M.  620.  506  P.2d  786  (1973). 
k»358  U.S.  217   (1959). 
101400  T\S.  42H    (1071). 
w»3S5  F.  Sunn.  133,  138  (D.S.D.  1971). 
*»84  N.M.  629.  506  P.2d  786   (1973). 
*»*  360    r.s.    C.O    n062). 
103  S4  N.M.  629.  636.  506  P. 2d  7S6.  793  (1973). 
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be  less  d<  faults  or  Less  out-of-pocket  losses  to  the  seller.  By  eliminating  the  risk 
of  no!  being  able  to  collect  debts,  the  price  of  credit  for  Indians  would  dramati- 
cally (b,  i 

Ir  is.  therefore,  important  that  states,  tribes,  and  the  federal  government  begin 
by  institutionalizing  persent  inter-governmental  relations  and  developing  new 
constitutions  where  none  presently  exist.  Full  faith  and  credit  between  tribe  and 
state  is  a  concept  that,  at  little  cost  to  tribe  or  state,  would  provide  many  mutual 
benefits.  Although  extension  of  full  faith  and  credit  has  great  practical  applica- 
tion. it<  major  benefit  would  be  in  its  legitimizing  influence  on  states  as  to  the 
status  «if  Indian  tribes  within  the  framework  of  the  American  system.  Although 
i1h«  inclusion  of  tribes  into  the  full  faith  and  credit  system  would  be  a  significant 
step  forward  in  institutionalizing  state-tribe  relations,  application  of  the  full 
faith  and  credit  system  to  tribes  on  a  mutual  basis  is  doubtful  because  of  the 
unique  status  of  Indian  tribes.  Because  of  this,  the  validity  of  Jim  v.  CIT  Financial 
questionable.  Nonetheless,  the  issues  raised  in  the  case  are 
taut  enough  to  explore  in  detail. 

VIII.    ASSUMING  THE  NEW  MEXICO  COURT  IS  CORRECT.  MUST  THE  XAVAJO  TRIBE  ACCORD 
FULL  FAITH   AXD   CREDIT  TO   STATES  AXD  OTHER  TRIBES? 

In  1884,  the  Supreme  Court  in  Elk  v.  Wffloih*"*  held  that  an  Indian's  constitu- 
tional rights  under  the  loth  Amendment 10S  were  not  violated  when  a  state  denied 
him  the  right  to  vote  because  he  was  not  a  citizen  under  the  14th  Amendment.100 
The  Court  reasoned  that  general  acts  of  Congress  did  not  apply  to  Indians,  unless 
ssed  as  to  manifest  a  clear  intention  to  include  them.  Since  the  14th 
Amendment  did  not  address  the  issue  of  the  status  of  Indians  nor  make  special 
provision   for  those  who  sever  their  tribalties.   such  individuals  could  not  be 
lered   "born"  in  the  United   States.  This  case  established  the  proposition 
that   general   enactments   of  Congress   were  not  applicable   to   Indians   unless 
made  so. 
By  this  rule.  28  U.S.C.  §  173S  (1970)  should  not  be  applicable  to  Indians  be 
they  are  not  expressly  included  in  the  statue.  Today,  this  rule  of  construction  is 
generally  invalid.  In  Xavajo  Tribe  v.  XLRB.^0  the  Court  held  that  the  National 
:•  Relations  Board  had  jurisdiction  over  a  labor  dispute  on  the  Navajo 
■vation  despite  the  Tribe's  right  to  self-government,  the  Tribe's  express  wish 
to  exclude  unionization,  and  the  Tribe's  choice  not  to  hold  a  representational 
election  on  the  reservation. 

The  Court  specifically  stated  that  the  congressionally  announced  policies  of  the 
National  Labor  Relations  Board  superceded  the  local  policies  of  states  and 
Indian  tribes,  even  though  the  relevant  legislation  did  not  address  the  issues  of 
jurisdiction  on  Indian  reservations.  In  so  holding,  the  Court  directly  addressed 
the  concept  of  exemption  for  Indians  from  general  legislation. 

The  decision  in  EU:  v.  Wilken*.  112  U.S.  94  (18S4),  whatever  its  pres- 
ent-day significance,  certainly  does  not  operate  to  remove  "Indians  and 
their  property  interests''  from  the  coverage  of  a  general  statute.  *  *  * 
The  National  Labor  Relations  Act  is  a  general  statute.  Its  jurisdictional 
provisions,  and  its  definitions  of  "employer",  "employee'',  and  "com- 
merce" are  of  broad  and  comprehensive  scope.111 

The  same  reasoning  process  would  appear  to  be  applicable  for  mandatory  re- 
quirement that  Indian  tribes  adhere  to  28  L'.S.C.  §  1738  (1970)  and  afford  other 
states  and  territories  full  faith  and  credit.  The  statute  is  one  of  general  applica- 
tion and  seeks  to  promote  judicial  economy  and  to  better  inter-governmental  rela- 
tions.312 The  application  of  §  1738  to  tribes  would  appear  to  carry  out  the  mandate 
of  Congress  to  include  tribes  in  this  process.  The  fact  that  the  relevant  full  faith 
and  credit  statutes  were  passed  when  the  Elk  rule  was  apparently  valid  would 
appear  to  be  unimportant.  In  Sara  jo  Tribe  v.  XLRB.  the  application  of  the  statute 
was  restrictive;  therefore,  that  the  relevant  portion  of  §1738  was  passed 
in    1804 m    should    make    little    difference    in    its    application.    The    issue    is 

v.M.  362,  553  P.2d  751  (1975). 

-  u.s.  ui  n- 

3.  Const  amend.  15. 
8.  Const  amend  14. 

2d  162  (D.C.  Cir.  1961). 
td  ar  165,  footnote  4. 

•;  \V  ♦\n,T\frpbre2Jin<LD-  Trantnmn.  The  Law  of  Multistate  Problems  1228-30  (1965). 
f  March  27,  1S04,  ch.  56,  2  Stat.  29S. 
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lether  the  statute  is  a  general  one.  Using  tin*  Navajo  Tribe  case,  it  would  ap- 
lar  that  the  inclusion  of  tribes  as  territories  may  be  permissible,  at  Leas! 
[trough  statutory  construction, 

[nterestingly  enough,  however,  the  '••"1  Circuit  Court  of  Appeals  came  to  a 
different  conclusion  when  considering  the  Navajo  Tribe  as  a  territory  for  pur- 
noses  of  the  extradition  statute."4  In  Arizona  ex  ><!.  Merrill  v.  Turtle"7'  the 
Court  held  that  the  State  of  Arizona  had  no  power  to  extradite  an  Indian  from 
the  Navajo  Reservation  pursuant  to  the  constitutional  mandate  of  extradition 
demands  made  by  Oklahoma.  The  Court  based  Its  reasoning  on  the  Navajo  Treaty 
Of  I868na  and  the  general  principle  of  Indian  law  that  those  rights  and  powers 
not  specifically  taken  away  from  the  tribe  still  remain  with  the  tribe.  Under  this 
case,  then,  one  might  argue  that  full  faith  and  credit  cannot  be  forced  upon 
a  tribe  unless  done  so  by  congressional  action. 

Another  possible  barrier  to  inclusion  of  tribes  in  the  full  faith  and  credit 
system,  except  by  Congressional  Act,  is  a  tribe's  sovereign  immunity.  A  tribal 
court;  refusing  to  recognize  a  judgment  could  not  be  challenged  because  of  its 
sovereign  immunity.  This  impediment,  however,  might  be  removed  if  a  federal 
court   con-trued  is  l/.S.C.  §1738  (1970)   as  a  waiver  of  sovereign  immunity. 

IX.    WHAT  ABE  THE  CONSEQUENCES  OF  HOLDING  THAT  THE  NAVAJOS  ARE  A  TRIBE 
WITHIN    THE    MEANING   OB1   THE    STATUTE? 

Full  faith  and  credit  encompasses  two  separate  but  interrelated  concepts : 
application  of  foreign  laws  in  the  forum  state  and  recognition  of  foreign  judg- 
ments by  a  second  forum.  Since  the  inclusion  of  tribes  as  territories  in  28  U.S.C. 
S  M'AS  mandates  both,  it  is  necessary  to  discuss  how  each  concept  will  affect  the 
parties  involved. 

As  to  application  of  foreign  laws,  there  is  little  issue.  Presently,  there  is  almost 
no  practical,  constitutional  or  statutory  requirement  for  application  of  the  laws 
of  a  foreign  state  in  the  forum  state  if  the  forum  state  has  the  proper  jurisdic- 
tional basis  to  hear  the  case.  Historically,  the  issue  had  been  in  what  circum- 
stances did  the  constitution  compel  a  state  to  apply  another  state's  law  in  its  own 
courts.117  The  Supreme  Court,  in  a  series  of  workmen's  compensation  cases,118 
analyzed  the  circumstances  when  this  application  was  necessary  and  concluded 
that  full  faith  and  credit  did  not  require  the  application  of  a  foreign  state's  law. 
Finally,  in  Alaska  Packers  Assn.  v.  Industrial  Accident  Commission,  the  Court, 
in  determing  that  California  was  free  to  apply  its  workmen's  compensation  laws 
rather  than  Alaska's  argued  : 

*  *  *  Prima  facie  every  state  is  entitled  to  enforce  in  its  own  courts 
its  own  statutes,  lawfully  enacted.  One  who  challenges  that  right,  be- 
cause of  the  force  given  to  a  conflicting  statute  of  another  state  by  the 
full  faith  and  credit  clause,  assume  the  burden  of  showing,  Upon  some 
rational  basis,  that  of  the  conflicting  interests  involved  those  of  the 
foreign  state  are  superior  to  those  of  the  forum.  *  *  * 

*  *  *  [Here  California's]  interest  is  sufficient  to  justify  its  legislation 
and  is  greater  than  that  of  Alaska,  of  which  the  employee  was  never  a 
a  resident  and  to  which  he  may  never  return. 

The  interest  of  Alaska  is  not  shown  to  be  superior  to  that  of  California.119  This 
reasoning  process,  further  refined  in  Pacific  Employe?*  Ins.  Co.  v.  Industrial 
Accident  Common  v-'  and  Carrol  v.  Lanza/*  has  effectively  extinguished  the  need 
for  the  states  to  apply  foreign  laws,  at  least  under  command  of  the  full  faith 
and  credit  clause  or  the  relevant  statute.  The  majority  opinion  in  Jim,  in  address- 
ing tills  issue  quoted  Pink  v.  AAA  Highway  Express,  Inc.  that  "full  faith  and 
credit  is  not  an  inexorable  and  unqualified  command."  ^  Consequently,  there  is 
no  constitutional  or  statutory  requirement  that  a  state  or  a  tribe  apply  foreign 

«*18  U.S.C.   §  3*82   (1070). 

"*413  F.  2d  683  (9th  Cir.  1060). 

im  Treaty  of  June  1.  1868.  15  Stat  867. 

117  see  Hervey  v.  Rhode  Island  Locomotive  Works,  93  U.S.  (30th)  664  (1S76)  Walworth 
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laws  in  its  own  courts,  assuming  that  the  relevant  «^^ '"^^d^  Tlie 
efle  t  of  saving  that  tribes  are  territories  for  purposes  of  28  L.S.C.  §  173b  (1970 
Is  to  recognize  the  legitimacy  of  tribal  government  vis-a-vis  states,  but  it  does  not 
require  either  entity  to  apply  the  other's  laws.  I 

While  the  issne  in  applying  foreign  statutes  m  the  forum  state  is  one  of 
balancing  the  interest  of  the  state  against  the  need  for  uniformity  in  a  federal 
system  the  issue  in  recognizing  judgments  is  the  interest  of  the  states  balanced 
against  the  need  for  finality  in  a  federal  judicial  system.  While  no  state  now 
has  to  subjugate  its  policies  to  a  foreign  state  by  applying  foreign  laws,  it  must 
subjugate  its  policies  when  recognizing  judgments,  because  the  need  for  finality 
outweighs  individual  state  policies.  The  opportunity  for  states  to  lawfully  avoid 
recognizing  a  judgment  is  extremely  limited. 

Vlthough  the  Restatement  of  Conflicts123  contains  extensive  materials  on  when 
a  state  may  legitimately  refuse  to  recognize  a  judgment,  for  purposes  of  this 
discussion  the  important  consideration  is  the  presence  or  lack  of  jurisdiction  by 
the  rendering  court. 

In  a  normal  recognition  of  judgment  situation  between  two  states,  the  jur- 
isdictional issue  is  normally  whether,  in  the  first  action,  in  personam  jurisdic- 
tion existed  over  the  parties  or.  in  rem  or  quasi  in  rem  actions,  whether  or 
not  the  object  attached  or  granished  was  physically  within  the  jurisdiction.1-* 
In  a  relatively  few  cases,  subject  matter  jurisdiction  may  be  raised.11'3  Subject 
matter  jurisdiction  is  used  here  in  its  broadest  sense:  it  may  encompass  causes 
of  action  denominated  strictly  as  local  vvhich,  for  historical  reasons,  are  not 
considered  transitory  or  it  may  include  issues  of  competence  of  the  local  courts 
as  where  the  legislature  has  restricted  the  court's  jurisdiction1*5  or  where  a 
federal  law  or  constitutional  provision  has  prohibiting  the  state  from  acting.'-7 

It  is  this  last  category  that  is  of  some  importance  to  Indian  Law  and  full 
i'aith  and  credit.  The  cornerstones  of  Indian  Law  were  laid  down  by  C.  J. 
Marshall  in  Worcester  v.  Georgia™  In  striking  down  Georgia  statutes  that 
restricted  rights  of  the  Cherokee  Nation,  the  Court  held  that  Congress's  power 
over  Indians  was  plenary.""  All  powers  not  taken  away  from  the  tribes  by  the 
United  States  still  resided  in  the  tribe.  The  states  retained  little  power  over 
Indian  affairs.  This  was  the  general  rule  as  to  Indian  state-federal  relation- 
ships for  150  years. 

In  1059,  the  Supreme  Court  of  the  United  States  modified  or  at  least  ap- 
peared to  modify,  Worcester  by  redefining  the  interests  apparent  in  an  Indian 
or  state  controversy.  In  Williams  v.  Lee,130  a  non-Indian  owner  of  a  trading  post 
in  the  Navajo  Nation  brought  suit  in  an  Arizona  State  Court  to  recover  for 
goods  sold  on  credit  to  a  Navajo.  The  Arizona  Supreme  Court  held  that  Ari- 
zona had  jurisdiction  over  the  transaction  since  no  federal  law  prohibited  it. 
and  in  so  doing,  the  Court  failed  to  consider  the  possibility  that  the  tribal  court 
might  have  jurisdiction.  In  reversing,  the  Supreme  Court  formulated  a  new 
test  for  determining  state  power  on  an  Indian  Reservation. 

[AJbsent  governing  Acts  of  Congress,  the  question  has  always  been 
whether  the  state  action  infringed  on  the  Rights  of  Reservation  Indians 
to  make  their  own  rules  and  be  ruled  by  them.131 

The  previous  inquiry  as  to  a  state's  power  and  asked  whether  Congress  had 
authorized  the  state  action.  The  introduction  of  an  "infringement  test"  ap- 
peared to  give  a  state  new  powers,  particularly  concerning  individual  Indians 
on  the  reservation.  Applying  the  infringement  test  in  Williams .  the  Court  spe- 
cifically found  that  implicit  in  Navajo  treaty  terms  was  the  understanding  that 
the  internal  affairs  of  the  Indians  remained  exclusively  within  the  jurisdiction 
of  whatever  tribal  government  existed.132  There  can  be  no  doubt  that  to  allow 
the  exercise  of  state  jurisdiction  here  would  undermine  the  authority  of  the 
tribal  courts  over  Reservation  affairs  and  would  infringe  on  the  right  of  the 
Indians  to  govern  themselves. 

For  full  faith  and  credit  purposes,  it  is  especially  important  to  note  that  in 
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Williams  Arizona  was  denied  jurisdiction  not  on  due  process  grounds,  as 
Williams  was  personally  served  on  the  reservation  and  the  transactions  occurred 
within  the  geographical  boundaries  of  the  state — nor  for  lack  of  competency 
since  Arizona  Courts  had  general  jurisdiction  to  adjudicate  a  debt— but  on  the 
theory  that  Arizona's  Act  would  interfere  with  tribal  self-government.  Arizona's 
lack  of  jurisdiction  was  similar  to  a  lack  of  subject  matter  jurisdiction  or  B 
local  action  rule,  since  there  was  no  relevant  governing  Act  of  Congress  and  to 
adjudicate  the  debt  would  infringe  on  the  tribe's  right  of  self-government. 

To  discuss  full  faith  and  credit  in  connection  with  jurisdiction,  it  is  necessary 
to  discuss  two  or  more  cases  that  establish  the  boundaries  of  existing  state 
power  over  a  reservation.  In  Williams,  the  fact  that  the  Navajo  had  a  function- 
ing court  system  that  would  hear  the  dispute  played  a  great  part  in  finding  that 
Arizona's  action  interfered  with  self-government.  By  comprison,  in  McClanahan 
v.  Arizona  Tax  Commission?*  there  was  neither  a  comparable  Navajo  Income 
t.ix  nor  an  effect  on  a  tribal  institution's  power.  Nevertheless,  the  Court  found 
that  Arizona's  imposition  of  an  income  tax  infringed  on  the  tribe's  right  to  self- 
government  Justice  Marshall's  majority  opinion  makes  clear  that  Williams  does 
not  concern  state  power  over  Indians  engaged  in  activity  on  the  reservation. 
Instead.  Williams  was  designed  to  resolve  conflicts  of  state/tribal  jurisdiction 
where  non-Indians  are  involved. 

In  Kcnnerlp  v.  District  Court?"1  the  Blackfoot  Tribe  of  Montana  had  voted  to 
grant  to  the  State  of  Montana  concurrent  jurisdiction  on  civil  matters  on  the 
reservation.  The  Supreme  Court  again  held  that  the  State  was  without  Jurisdic- 
tion in  spite  of  the  agreement.  Because  Congress  alone  has  the  power  to  grant 
jurisdiction  over  Indian  nibes  and  because  the  requisite  procedure  established 
to  allow  Montana  to  assert  jurisdiction  had  not  been  followed  by  the  tribe  or 
Montana,  this  claimed  exercise  of  jurisdiction  was  void.135 

When  these  three  cases  are  read  together,  the  status  of  state  jurisdiction 
over  Indian  reservations  tor  civil  matters  appears  to  be  as  follows: 

(1)  A  state  court  may  acquire  general  jurisdiction  over  a  reservation 
only  as  prescribed  by  Congress.  Any  other  method  including  tribal  consent 
is  invalid. 

(2)  Lacking  general  jurisdiction,  a  state  has  no  power  to  adjudicate  when 
the  issue  involves  Indians  engaged  in  reservation  activity. 

(3)  If  at  least  one  party  is  a  non-Indian,  the  court  must  inquire  if  the 
claimed  state  jurisdiction  infringes  on  a  tribe's  right  of  self-government. 
If  so,  the  tribe  retains  jurisdiction. 

(Jiven  this  jurisdictional  quagmire,  the  defense  of  lack  of  jurisdiction  to  adjudi- 
cate actions  against  Indians  in  recognition  procedures  becomes  extremely 
important. 

This  confusion  can  be  illustrated  by  several  hypothetical.  They  employ  a  tort 
for  a  basis  of  analysis  in  order  to  avoid  problems  of  U.C.C.  analysis. 

Plaintiff  is  injured  in  State  X  by  defendant's  negligent  act.  Defendant  visits 
State  Y  on  vacation.  Plaintiff  goes  to  State  Y  and  sues  defendant  in  a  State  Y 
Court.  State  Y  has  proper  jurisdiction  since  the  concept  of  transient  causes  of  ac- 
tion allow  plaintiff  to  "carry"  his  claim  with  him,  even  though  State  Y  may  choose 
either  the  laws  of  X  or  Y  to  decide  the  issues. 

Plaintiff  is  injured  on  Reservation  X  by  defendant's  negligent  act.  Both  plain- 
tiff and  defendant  are  Indian  residents  of  Reservation  X.  Defendant  takes  a 
vacation  to  State  Y  which  is  off  the  Reservation.  Plaintiff  serves  defendant  in 
State  Y  to  appear  in  a  State  Y  Court,  State  Y  has  no  jurisdiction  since  the  cause 
of  action  is  one  between  Indians  occurring  on  a  reservation. 

Plaintiff,  a  non-Indian  living  on  Reservation  X,  is  injured  by  defendant's  negli- 
gent act.  Defendant  visits  State  Y  on  vacation.  Plaintiff  goes  to  State  Y  and  su^s 
defendant  in  a  State  Y  Court.  State  Y  may  or  may  not  have  jurisdiction  depending 
upon  whether  the  adjudication  of  the  suit  is  an  infringement  of  the  tribe's  right  of 
self-government  since  the  action  arose  on  the  reservation. 

Plaintiff  is  injured  on  Reservation  X  by  defendant's  negligent  act.  Plaintiff  and 
defendant  are  both  non-Indian.  Proper  service  is  obtained  on  defendant  by  plaintiff 
to  appear  in  State  Y  Courts.  State  Y  may  or  may  not  have  jurisdiction  depending 
on  the  Williams  test.  The  cases  now  seem  to  permit  subject  matter  jurisdiction 
over  off-reservation  activities  if  there  is  proper  in  personam  jurisdiction.  Causes 
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lion  that  nre  normally  considered  transient  are  treated  as  if  they  were  local 
in  nature  if  they  fall  within  the  Williams  interference  test. 

Presently,  the  relationship  between  the  tribes  and  states  is  based  almost  wholly 
on  case  law.  with  the  exception  of  25  U.S.C.  §280  (1970),  which  provides  the 
means  for  a  state  to  assume  jurisdiction  over  reservations  with  tribal  consent 
and  25  D.S.C  §  231  (1970)i  which  allows  the  state  to  make  health  and  safety  laws 
and  mandatory  school  attendance.  Outside  of  these  two  rather  limited  statutory 
ptions,  the  relationship  is  shaped  by  the  federal  common  law. 

In  order  to  fully  understand  the  nature  of  he  problem  presented  by  Jim  in  the 
area  of  recognition  of  judgments,  it  is  necessary  to  review  three  other  areas  (,f 
federal  law  as  it  relates  to  Indians : 

1 1  )   The  non-applicability  of  the  Bill  of  Rights  to  tribal  activities, 

(2i  Tribal  sovereign  immunity,  and 

i  3  )  The  Indian  Civil  Rights  Act  of  196S. 

Tbe  use  of  the  Indian  Civil  Rights  Act  as  a  device  for  a  collateral  attach  on 
tribal  refusal  to  enforce  a  judgment  can  best  be  illustrated  by  the  following  hy- 
pothetical. P.  a  non-Indian,  obtains  a  judgment  against  an  Indian  in  state  court. 
The  Indians  have  been  properly  served  and  the  court  is  within  a  normal  situation 
competent  to  ad  indicate  the  issue.  P  takes  his  judgment  to  a  tribal  court  request- 
ing recognition.  The  tribal  court  refuses  on  the  grounds  that  the  rendering  state 
court  was  without  jurisdiction  because  the  issue  in  dispute,  under  the  Williams 
test,  interfered  with  the  tribe's  right  of  self-government.  P  now  has  nowhere  to 
turn,  he  cannot  appeal  since  the  tribe  has  no  appellate  system,  and  even  if  it  did 
there  are  no  appeals  from  the  tribal  system  to  the  outside.  P  cannot  challenge 
the  tribe  in  federal  court  because  of  the  tribe's  general  sovereign  immunity. 
Unless  P  can  construct  a  Civil  Rights  argument  and  get  into  Federal  District 
Court  under  the  Indian  Civil  Rights  Act  he  is  without  a  remedy. 

There  is  no  comparable  situation  between  states  since  in  the  above  case  P 
could  challenge  the  second  forum's  DSC  decision  would  decide  it  on  the  basis  of 
the  Full  Faith  and  Credit  Clause  rather  than  the  Due  Process  Clause.  But  be- 
cause of  the  unique  legal  status  of  Indian  tribes,  in  order  to  obtain  any  plausible 
relief,  P  would  have  to  file  an  action  in  the  federal  district  court  alleging  that  the 
tribe's  refusal  to  recognize  the  judgment  is  a  denial  of  due  process.  This  would 
appear  to  be  an  extremely  difficult  argument  to  make. 

There  is  no  similar  interference  test  or  specific  Congressional  prohibition 
acrainst  the  tribes  assuming  jurisdiction  over  non-Indians.  Defenses  that  the  tribes 
lacks  jurisdiction  are  comparable  to  those  that  could  be  raised  against  any  Court. 
When  non-Indians  are  involved,  the  issue  of  tribal  jurisdiction  over  non-Indians 
is  raised  but  recent  decisions  support  the  assumption  of  tribal  jurisdiction  over 
non-Indians. 

Although  full  faith  and  credit  does  not  change  the  jurisdictional  relationship 
between  states  and  tribes,  the  unique  aspects  of  Indian  law  in  a  context  of  full 
faith  and  credit  recognition  of  judgment  may  allow  both  entities  to  examine  the 
other's  jurisdiction.  This  examination  has  special  importance  for  tribes  when 
states  determine  that  their  courts  have  proper  jurisdiction  on  the  basis  that  the 
•  right  of  self-government  has  not  been  infringed.  States,  on  the  other  hand, 
are  concerned  with  the  issue  of  tribal  jurisdiction  over  non-Indians.  Both  the 
tribe  and  the  state  view  these  two  issues  as  vital  for  their  own  sovereignty.  Full 
faith  and  credit  posts  the  situation  where  courts  least  sympathetic  to  the  views 
of  the  rendering  court  as  to  the  vital  problem  of  jurisdiction,  must  accept  the 
rendering  court's  findings.  The  problem  posted  by  full  faith  and  credit  for  tribes 
Is  further  complicated  by  the  dual  concept  of  tribal  sovereign  immunitv  and  the 
fact  that  trills  are  not  subject  to  the  restrictions  of  the  United  States  ^Constitu- 
tion. 

■  Supreme  Court  case  Talton  v.  Mayes™*  is  important  in  considering  the  ex- 

o  of  the  Bill  of  Rights  to  Indians. 

On  the  last  day  of  1S92.  Bob  Talton.  a  Cherokee  Indian  was  convicted  of  the 

er  of  another  Cherokee  by  a  special  Supreme  Court  of  the  Cherokee  Nation. 

•  sought   hnbeas  corpus  relief,   against  Washington  Maves :  high   sheriff  of 

nerokee  Nation,  in  the  Circuit  Court  of  the  United  States  for  the  Western 

ict  of  Arkansas  on  the  grounds  that  the  murder  indictment  was  returned 

grand  jury  of  five  persons,  in  contravention  of  the  Fifth  Amendment  to 

tMe    l  nited   States   Constitution.127  The   district   judge   dismissed   the   writ  and 
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inanded  Talton  to  Mayes'  custody.  On  appeal,  the  Supreme  Court  of  the  United 
bates  affirmed  the  dismissal,  holding  that  the  guarantees  and  prohibitions  of 
ie  Fifth  Amendment  were  not  applicable  to  courts  of  the  Cherokee  Nation, 
veil  though  the  powers  of  self-government  exercised  by  the  Cherokees  "are 
inject  to  the  supreme  legislative  powers  of  the  United  States,  the  powers  of 
cal  self-government  enjoyed  by  the  Cherokee  Nation  existed  prior  to  the 
Dustittution,  they  are  not  operated  upon  by  the  Fifth  Amendment,  which  as 
e  have  said,  for  its  sole  object  to  control  the  powers  conferred  by  the  Con- 
itution  on  the  national  government".138 

Despite  the  fact  that  in  later  cases,  the  Supreme  Court  found  that  the  Fourth, 
ifth,  and  Sixth  Amendments  were  applicable  to  the  states  by  virtue  of  he 
ue  Process  Clause  of  the  Fourteenth  Amendment,  federal  courts  have  adhered 
>  the  view  that  self-governing  Indian  tribes  were  not  bound  by  the  substantive 
id  procedural  provisions  of  the  Bill  of  Rights  or  the  Fourteenth  Amendment. 

The  religious  freedom  clause  of  the  First  Amendment  was  not  operative  upon 
ie  Navajo  Tribe,  and  thus,  the  tribe  could  prohibit  the  importation  of  peyote 
ito  the  Navajo  Reservation,  even  though  the  substance  was  the  prime  ingredient 
i  the  rites  of  the  Native  American  Church.  Similarly,  the  Due  Process  Clause 
l  the  Fourteenth  Amendment  did  not  impose  the  First  Amendment's  command 
C  religious  freedom  so  as  to  give  relief  to  a  Protestant  when  a  Catholic  Tribe 
ad  refused  it  the  right  to  practice  its  religion.  The  controversy  was  held  not 
)  be  cognizable  under  the  Civil  Rights  Act  of  1871  because  the  tribe's  action 
-as  not  a  state  action. 

Claims  alleging  that  tribal  action  constituted  a  taking  of  property  without 
ue  process  of  law  and  a  denial  of  equal  protection  of  the  laws  have  been 
ismissed  for  lack  of  jurisdiction  on  the  grounds  that  the  tribes  were  lawfully 
sercising  their  powers  as  self-governing  entities.  As  to  procedural  due  process 
tghts,  the  Sixth  Amendment's  right  to  counsel  was  found  not  to  be  applicable 
)  tribal  courts,  a  tribal  court  was  suggested  as  a  forum  for  vindicating  due 
rocess  rights  claimed  to  have  been  violated  by  the  exclusion  of  a  non-Indian 
>ssee  from  the  reservation.  The  only  case  where  a  constitutional  right  was 
uccessfully  asserted  by  an  Indian  against  another  Indian  was,  In  Re  Sah 
uabt  where  the  Court  faced  a  Tlingit  Indian  who  had  been  held  in  slavery 
y  another  Indian  since  boyhood.  The  court  reasoned  that  the  Thirteenth 
imendment  is  broad  of  scope  and  is  enforced  by  the  Civil  Rights  Act  of  1866,*8 
rhich  aimed  at  extirpating  every  last  relic  of  slavery  and  involuntary  servitude. 

In  1965,  the  Ninth  Circuit  Court  of  Appeals  in  Colli flower  v.  Garland  held  that 
ince  the  Court  of  Indian  Offenses  on  the  Fort  Belknap  Reservation  in  Montana 
:ad  functioned  as  a  federal  agency,  a  federal  court  could  inquire  into  the  legiti- 
lacy  of  the  petitioners  detention  in  a  habeas  corpus  petition.  Although  the  court 
pecifically  stated  that  this  decision  required  the  tribe  to  comply  with  every 
onstitutional  restriction  applicable  to  state  and  federal  courts,  the  court  did  in 
licta  doubt  the  continued  broad  validity  of  Native  Amerieaq  Chwrch  v.  Navajo 
nribal  Council. 

The  Collifloivcr  case  marks  the  beginning  of  the  end  of  tribes'  freedom  from 
onstitutional  restraints.  The  Court's  reasoning  was  based  upon  the  support 
riven  the  tribe  by  the  Federal  Government  in  training,  funding,  and  regulating 
'ourts  of  Indian  Offenses.  In  1900.  the  Ninth  Circuit  held  that  the  Yakima  Tribal 
3ourt  was  also  an  arm  of  the  Federal  Government  although  many  of  the  seem- 
ngly  crucial  elements  that  mandated  the  Collifloiccr  decision  were  not  present  in 
Lakima. 

In  1908.  Congress  passed  the  Indian  Civil  Rights  Act.  which  mandated  that 
Indian  tribes  adhere  to  certain  enumerated  constitutional  restraints.  The  motive 
n  the  Act  was  to  insure  that  no  American  citizen  would  be  denied  certain  funda- 
nental  liberties  by  any  government  within  the  United  States  certain  fundann  atal 
iberties.  There  exists  among  Indians  great  debate  on  the  value  of  this  Act.  <>no 
iew  is  that  it  is  protective  since  it  restrict^  tin1  application  of  the  Constitution 
o  tribes  through  the  Colli  flower  case.  Another  view  is  that  the  Act  is  an  unwar- 
•anted  intrusion  on  Indian  sovereignly  and  the  ultimate  destruction  of  Indian 
nilture. 

But  for  purposes  of  the  full  faith  and  credit  analysis,  the  crucial  issue  is  th" 
neaning  of  the  words  in  25  tJ.S.C.  S  1321  (1970)  : 
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deny  to  anv  person  within  its  jurisdiction  the  equal  protection  of  its 
laws  or  deprive  any  person  of  liberty  or  property  without  due  process 
Of  law.140 
The  crux  of  the  problem  presented  by  recognition  of  judgments  in  the  state- 
Indian  confrontation  arises  in  the  following  situation. 

Lsaume  that  a  court  in  State  X  finds  that  it  has  subject  matter  jurisdiction 
over  the  cause  of  action.  State  X  then  grants  a  judgment  for  plaintiffs.  Plaintiffs 
then  request  a  eouut  in  State  Y  to  enforce  the  judgment  against  a  defendant  in 
Sate  V.  Defendant  in  the  State  Y  court  raises  as  a  defense  to  enforcement  that 
Slate  X's  court  lacked  subject  matter  jurisdiction,  that  X  was  without  jurisdi 
Hon  to  determine  the  issues.  At  one  time,  the  issue  of  subject  matter  jurisdictio 
was  considered  to  be  always  open  to  collateral  attack. 

Mr.  Justice  IJradley  stated  the  doctrine  in  the  leading  case  of  Thompson  v. 
Whitman: 

We  think  it  clear  that  the  jurisdiction  of  the  court  by  which  a  judg- 
ment is  rendered  in  any  State  may  be  questioned  in  a  collateral  pro- 
ceeding in  another  State,  notwithstanding  the  provision  of  the  fourth 
article  of  the  Constitution  and  the  law  of  1870.  and  notwithstanding  the 
averments  contained  in  the  record  of  the  judgment  itself.141 

The  principle  has  been  restated  and  applied  in  a  variety  of  contexts. 

However,  the  court  in  Durfee  v.  Duke,1*2  in  determining  that  a  Federal  District 
Court  sitting  as  a  Missouri  Court  could  not  reexamine  the  issue  of  subject  matter 
jurisdiction  that  had  been  previously  litigated  in  a  Xebraska  Court,  determined 
that  the  criteria  for  collateral  attach  on  subject  matter  jurisdiction  should  be 
like  that  for  in  personam  jurisdiction. 

[TJiiere  emerges  the  general  rule  that  a  judgment  is  entitled  to  full 
faith  and  credit — even  as  to  questions  of  jurisdiction — when  the  second 
court's  inquiry  discloses  that  those  questions  have  been  fully  and  fairly 
litigated  and  finally  decided  in  the  court  which  rendered  the  original 
judgment.1*"3 

Consequently.  State  Y  must  enforce  the  judgment  of  X  if  it  finds  that  the  issue 
of  either  subject  matter  or  in  personam  jurisdiction  has  met  the  minimal  Consti- 
tutional requirements  fully,  finally,  and  fairly  litigated  in  State  X.  State  Y*s 
failure  to  recognize  the  judgment  of  State  X  after  finding  that  X's  jurisdictional 
determination  was  sufficient  may  be  appealed  to  X  appellate  courts  not  on  the 
merits  of  jurisdiction  as  determined  by  X  but  on  Y's  refusal  within  the  limits  con- 
sonant with  due  process  and  full  faith  and  credit  to  allow  Y  to  ignore  X's 
judgment 

If  the  losing  party  wishes  to  challenge  the  findings  of  subject  matter  jurisdiction 
in  the  rendering  forum,  it  may  only  do  so  on  appeal  through  the  rendering  forum 
appellate  structure.  This  structure  when  examined  in  state  and  tribal  full  faith 
and  credit  recognition  situation  creates  problems  that  may  be  cause  for  reex- 
amination of  the  very  concept  of  full  faith  and  credit  between  tribes  and  states. 
Assume  that  the  same  factual  situation  is  presented  except  that  the  entity  refusing 
to  ^ive  recognition  is  the  tribe. 

State  X  has  determined  that  they  have  jurisdiction  over  a  particular  matter 
and  grant  judgment.  The  judgment  creditor  then  takes  his  judgment  to  have  it 
enforced  by  the  tribe.  The  tribe  refuses  on  the  grounds  that  the  rendering  court 
in  State  X  is  without  jurisdiction.  At  that  point,  the  judgment  creditor  remedies 
are  limited  to  those  internal  procedures  that  the  tribe  has  established.  There  is 
no  appeal  outside  of  the  tribal  structure.  Consequently,  there  is  no  neutral  forum 
to  adjudicate  the  issue  directly. 

The  only  way  to  challenge  a  tribe's  failure  to  enforce  the  judgment  would  be 
through  filing  a  suit  in  Federal  Court  under  the  Indian  Civil  Rights  Act  of  1968 
alleging  that  the  tribe's  failure  to  recognize  the  judgment  in  a  violation  of  due 
process  or  arguing  that  general  acts  of  Congress  that  apply  to  Indian  tribes  implj 
a  waiver  of  a  tribe's  sovereign  immunity  in  order  to  effect  a  remedy. 

Whether  or  not  a  suit  of  this  nature  would  be  successful  is  a  difficult  questior 
requiring  examination  of  possible  exceptions  to  collateral  examination  of  subject 

"•25  D.S.C.  §§  1301-1341  (1070). 

"85  U.S.   (IS  Wall.).  4o7,  469  (1S73). 

<J:<7.->  U.S.  106  (1963).  ' 

■•Id.  at  111. 
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matter  jurisdiction  noted  in  Durfee  and  an  understanding  of  the  Indian  Civil 
Rights  Act's  due  process  provision. 

In  Durfee  v.  Duke™  the  ('nun  pointed  <>nt  two  possible  except*  •  gen- 

era? rale  of  finality  of  jurisdictional  determinations:  the  doctrines  of  federal 
pre-emption  and  sovereign  immunity.  These  exceptions  embody  judgment  thai  in 
some  situation  the  need  for  a  correct  jui>diotional  finding  overrides  the  oeed  for 
finality  and  judicial  economy.  While  both  of  these  doctrines  provide  a  potential 
reason  for  allowing  a  collateral  attack  on  jurisdiction,  particularly  in  the  Indian 
situation,  it  still  leaves  the  fundamental  issue  of  having  a  neutr  :i  foi  um  to  deter- 
mine whether  the  reasons  are  sufficient.  The  court  in  Durfee  also  noted  : 

The  Restatement  of  Conflict  of  Laws  ijecognizea  the  possibility  of  such 
11- :  "Where  a  court  has  jurisdiction  over  the  parties  and  deter- 
mines that  it  has  jurisdiction  over  the  subject  matter,  the  parties  cannot 

collaterally  attack  the  judgment  on  the  ground  that  the  court  did  not 
have  jurisdiction  over  the  suhject  matter,  unless  the  policy  underlying 
the  doctrine  of  res  judicata  is  outweighed  by  the  policy  against  pern 
ting  the  court  to  act  beyond  its  jurisdiction.  Among  the  factors  appropri- 
ate to  be  considered  in  determining  that  collateral  attack  should  be  per- 
mitted are  that : 

(a  i    the  lack  of  jurisdiction  over  the  subject  matter  was  clear; 

(b)  the  determination  as  to  jurisdiction  depended  upon  a  question 
of  law  rather  than  of  fact ; 

(c)  the  court  was  one  of  limited  and  not  of  general  jurisdiction; 

(d)  the  question  of  jurisdiction  was  not  actually  litigated; 

(e)  the  policy  against  the  court's  acting  beyond  its  jurisdiction  is 
strong." 

Restatement,  Conflict  of  Laws.  §  451(2)   (Supp.  1948).  See, 
Restatement.  Judgments.  §  10  U942.).145 
But  again,  the  problem  is  not  whether  a  tribe  would  be  allowed  to  refuse  recog- 
nition in  some  instances  but  rather  whether  it  is  possible  to  provide  a  neutral 
forum  that  would  decide  if  it  could.  This  leads  one  again  to  the  fundamental 
issue  of  how  could  one  examine  a  tribe's  action  in  refusing  a  judgment. 

Suits  against  Indian  tribes  are  barred  by  the  tribe's  sovereign  immunity.  The 
sovereign  immunity  of  an  Indian  tribe  may  only  be  waived  with  the  "consent" 
of  Congress.  {U.8.  v.  U.S.  Fidelity  &  Guaranty  Company,  309  U.S.  506  (1940)  ; 
Turner  v.  United  States,  24s  U.S.  354  (1919);  Adams  v.  Murphy,  165  F.  304 
(8th  Cir.,  190S)  ;  and  Thebo  v.  Choctaw  Tribe,  66  F.  372  (8th  Cir.,  1895)].  The 
immunity  of  Indian  tribe  and  the  United  States  is  coextensive.  U.S.  v.  Fidelity  & 
Guaranty  Company,  supra.  Since  the  immunity  of  Indian  Tribe  and  the  United 
States  is  analogue,  the  decisions  construing  what  "consent"  is  for  the  purpose 
of  U.S.  sovereign  immunity  are  of  particular  interest.  "Consent"  to  suit  by  the 
United  States  means  by  statute.116  Moreover,  any  acts  of  Congress  waiving 
sovereign  immunity  must  be  strictly  construed :  exceptions  to  sovereign  im- 
munity are  not  to  be  implied.147  The  cases  relating  to  the  waiver  of  sovereign 
immunity  by  an  Indian  Tribe  seem  to  follow  the  general  rule  laid  down  for 
waiver  of  U.S.  exemption  from  suit. 

Rather  early,  it  was  decided  that  a  waiver  of  sovereign  immunity  by  an  Indian 
Tribe  must  be  by  Congress  and  the  intention  of  Congress  must  be  "expressed 
in  plain  and  unambiguous  terms."  Thebo  v.  Choctav:  Tribe,  supra.1*9  Further, 
no  waiver  by  Congress  was  to  be  implied,  it  must  be  express.148  Since  Congress 
must  express  any  waiver  in  clear  and  unambiguous  terms,  jurisdictional  statute 
has  never  been  held  to  be  enough  to  waive  sovereign  immunity.  The  exception 
to  this  rule  is  the  Indian  Civil  Rights  Act.  In  Thebo  v.  Choetaw  Tribe,150  the 
court  concerned  itself  with  the  following  jurisdictional  statute: 

"That  the  court  hereby  established  shall  have  jurisdiction  in  all  civil  cases 
between  citizens  of  the  United  States  or  of  any  state  or  territory  therein,  and 
any  citizen  of  a  person  or  persons  residing  or  found  in  the  Indian  Territory. 
and  when  the  value  of  the  thing  in  controversy  or  damages  for  money  claimed 


141  375  U.S.  106   (1963). 
145  Id.  at  114,  footnote  114. 

»■  U.8.  v.  Fidelity  and  Guaranty  Co.,  309  U.S.  506  (1940). 

147  United  States  v.  King,  395  U.S.   1    (1969)  :  Soriano  v.   United  States,  352  U.S.  270 
(1957)  ;  Shenrood  v.  United  States,  312  U.S.  5S4  (1940). 
143  66  F.  372  (8th  Cir.  1895). 

149  Id.  :  Turner  v.  United  State*,  248  U.S.  354  (1919). 

150  66  F.  372  (Sth  Cir.  1895). 
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shall  amount  to  $100  or  more."  Supplemented  by  the  "Act  of  Congress,  May  2, 

"That  the  court  established  by  (Act  of  Congress,  March  1,  1889)  shall  .  .  . 
have  and  exercise  within  the  limits  of  the  Indian  Territory  jurisdiction  in  all 
civil  eases  in  the  Indian  Territory  except  cases  over  which  the  tribal  courts 
have  exclusive  jurisdiction;  and  in  all  cases  on  contract  entered  into  by  citizens 
of  any  nil..-  or  nation  with  citizens  of  the  United  States  in  good  faith  and  for 
valuable  consideration  and  in  accordance  with  the  laws  of  such  tribe  or  nation 
and  such  contract  shall  be  deemed  valid  and  enforced  by  such  courts."152 

court  held  that  jurisdictional  statutes  are  not  express  enough  to  waive 
sovereign  immunity  of  the  Choctaws  from  suit. 

In  \<lums  v.  Murphy,153  the  8th  Circuit  construed  another  jurisdictional  statute, 
the  "Curtis  Act".154  The  statute  stated  in  the  relevant  part: 

When  in  the  progress  of  any  civil  suit  pending  in  the  United  States 
court  in  any  district  in  said  territory,  it  shall  appear  to  the  court  that 
the  property  of  any  tribe  is  in  any  way  affected  by  the  issues  being 
heard,  said  court  is  hereby  authorized  and  required  to  make  said  tribe 
a  party  to  said  suit.165 

The  court  held  at  312 : 

It  was  never  intended  in  this  indirect  way  to  abolish  the  exemption 
of  the  tribe  from  civil  suits.156 

Turner  v.  U.S.,'15'  is  particularly  interesting.  In  Turner,  even  though  the  juris- 
dictional statute  specifically  authorizes  the  Court  of  Claims  to  adjudicate  Tur- 
m  r  8  claim  against,  the  Creek  Indian  Tribe,  the  court  refused  to  find  a  waiver 
of  sovereign  immunity  because  the  statute  was  jurisdictional  in  nature  and, 
therefore,  not  an  express  waiver  of  Indian  sovereign  immunity  by  Congress.  The 
statute  authorizing  the  Court  of  Claims  to  adjudicate  Turner's  suit  was  §  26,  of 
the  Act  of  May  29,  1908,  C.  216,  35  Stat.  444,  457,  which  stated  as  follows : 

That  the  Court  of  Claims  is  hereby  authorized  to  consider  and  adjudi- 
cate and  render  judgment  as  law  and  equity  may  require  in  the  matter 
of  the  claim  of  Clarence  W.  Turner  of  Muskogee,  Oklahoma  against  the 
Creek  Nation,  for  the  destruction  of  personal  property  and  the  value  of 
the  loss  of  the  pasture  of  the  said  Turner,  or  his  assigns,  by  the  action 
of  any  of  the  responsible  Creek  authorities,  or  with  their  cognizance 
and  acquiescence,  either  party  in  the  Court  of  Claims  to  have  the  right 
of  appeal  to  the  Supreme  Court  of  the  United  States.158  [248  U.S.  at  356 
and  357]. 

The  court  in  passing  on  the  language  of  the  Act  found  it  to  be  jurisdictional  in 
nature  and,  therefore,  not  a  waiver  of  sovereign  immunity.  The  court  stated  as 
follows : 

The  words  of  the  Act  .  .  .  merely  identify  the  claims  to  which  the 
court  is  authorized  to  consider.  Authority  to  sue  the  Creek  Nation  is 
implied  but  there  is  nothing  in  the  act  which  even  tends  to  indicate  a 
purpose  to  create  a  new  substantive  right.169 

Turner  indicates  how  far  the  court  was  willing  to  go  to  find  a  statute  that  was 
jurisdictional  in  nature  and  that  sovereign  immunity  is  not  hereby  waived. 
In  Twin  Cities  Chippewa  Tribal  Council  v.  Minnesota  Chippewa  Tribe,100  28 
A.  §1331  (1970),  which  gives  federal  question  jurisdiction,  was  held  not 
to  waive  sovereign  immunity.  It  is  also  interesting  to  note  that  sovereign  im- 
munity of  an  Indian  Tribe  cannot  be  circumvented  by  suing  the  U.S.  In  Haiie  v. 
xavnooke1"1  imaginative  counsel  sued  the  federal  government  as  trustee  for  the 
Indian  tribe  and  argued  that  the  Federal  Torts  Claim  Act  operated  to  waive 
sovereign  immunity  of  U.S.  and  also  the  sovereign  immunitv  of  the  Indian  tribe. 
The  court  refuted  the  argument  stating: 

r<J.  at  373  quoting  act  of  Marrh  1.  18S0.  25  Stat.  7S3. 

iVk3?04T8\hKctpCS°90^ay  ~  1S9°-  26  Stat  93- 
•    t  of  Juno  2S.  1898,  ch.  517,  30  Stat.  405. 

1908). 

6,  §  26.  35  Stat.  444,  457. 


f.  °04.  aie  rsth  cir.  m 
:".s.  rr>4  doio) 

■  W  of  Mav  20.  100S    rli    *1 
-  T7.R.  354    358   (1919> 
"  »F.  ?n.-on  f «th  Cir.  19ff7). 
16  F.  2-1  203  (4th  CiP.  1957 
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In  absence  of  consent  by  Congress,  that  these  wards  of  the  government 
cannot  be  sued,  it  is  not  permissible  to  accomplish  the  same  result  in- 
directly by  suing  the  United  States  as  trustee  or  guardian  for  them. 

The  court  stated  further: 

There  is  nothing  in  the  Federal  Torts  Claim  Act  which  authorizes 
any  such  suit.  That  act  authorizes  suits  against  the  government  for 
damages  caused  by  an  employment,  not  a  suit  against  wards  of  the 
government  nor  against  the  government  for  damages  resulting  from  their 
acts.3* 

S<».  generally  speaking,  waivers  of  sovereign  immunity  must  be  by  Congress 
and  must  be  express.  The  courts  will  not  imply  a  waiver  from  a  jurisdiction 
statute  and  will  not  allow  circumvention  of  the  doctrine  by  suing  the  U.S.  as  a 
trustee  or  a  guardian  for  the  Indian.  As  a  consequence  of  this  line  of  cases,  one 
must  conclude  that  a  court  would  be  extremely  reluctant  to  find  that  28  U.S.C. 
§  1738  (1970)  was  both  a  waiver  of  a  tribe's  sovereign  immunity  and  a  substan- 
tive cause  of  action  since  the  statutes  at  least  from  its  sparse  legislative  history 
and  a  literal  reading  of  the  statute  itself  does  not  mention  Indians.  Additionally, 
the  alternative  of  suing  the  individual  judge  to  circumvent  the  tribe's  immunity 
appears  to  be  barred.  Although  it  must  be  noted  that  the  last  important  non- 
Indian  Civil  Rights  Act  sovereign  immunity  suit  autedotes  the  line  of  cases  im- 
plying a  waiver  in  the  Indian  Civil  Rights  Act.  The  Indian  Civil  Rights  Act  has 
been  interpreted  to  be  a  waiver  of  tribal  sovereignty  although  it  does  not 
expressly  do  so.  This  is  important  for  two  separate  reasons :  first,  it  allows  suits 
to  be  brought  against  the  tribe  under  the  act ;  and  second,  the  breadth  of  the 
waiver  in  concert  with  case  law  may  provide  an  alternative  means  of  examining 
the  tribe's  conduct  in  the  context  of  the  full  faith  and  credit  requirement. 

As  to  the  first  issue,  although  the  individual  could  file  an  action  in  federal  court 
alleging  due  process  by  the  tribe,  it  is  difficult  to  find  a  reasonable  theory  that  a 
(oiirt  could  use.  There  is  no  comparable  situation  between  states  since  all  issues 
of  refusal  of  recognition  are  decided  under  the  full  faith  and  credit  provision 
rather  than  the  due  process  clause.  The  argument  that  the  tribe  has  denied  an 
individual  due  process  because  it  fails  to  recognize  a  judgment  is  tenuous  at  best. 
The  tribe  has  given  the  individual  notice  and  an  opportunity  to  be  heard;  the 
concept  that  the  tribe's  adverse  decision  on  the  issue  of  jurisdiction  is  not  appeal- 
able should  not  give  rise  to  a  due  process  claim.  The  Supreme  Court  has  consist- 
ently avoided  the  issue  of  right  to  appeal  as  a  due  process  argument  in  the  state 
courts.  It  is  difficult  to  imagine  that  the  court  would  hold  that  a  tribe's  failure 
to  recognize  a  judgment  would  be  grounds  for  enlarging  federal  jurisdiction  over 
t  ribes.  In  order  to  have  a  functioning  full  faith  and  credit  process,  it  is  necessary 
that  there  be  a  neutral  forum,  though  perhaps  incorrect,  is  final.  Full  faith  and 
credit  can  exist  only  with  this  neutral  party  to  referee  disputes  and  enforce  its 
decision. 

By  first  recognizing  the  reluctance  that  courts  have  for  allowing  collateral 
attacks  in  full  faith  and  credit  proceedings,  it  may  be  of  some  value  to  pursue  the 
concept  of  collateral  attack.  The  concept  of  collateral  attack  is  directly  against 
the  purpose  of  judicial  economy,  which  is  the  major  purpose  of  full  faith  and 
credit.  Although  a  claim  directly  alleging  that  one  has  been  denied  due  process 
may  not  prevail,  courts  have  held  that  the  Indian  Civil  Rights  Act.  combined  with 
a  pre-existing  jurisdictional  statute,163  results  in  a  court  having  jurisdiction  of  a 
suit  brought  under  the  Indian  Civil  Rights  Act.164  Since  the  court  will  hear  such 
a  suit,  the  practical  result  is  that  sovereign  immunity  is  thereby  waived.  This 
particular  reasoning  is  interesting  in  light  of  the  holding  in  Twin  Cities  Chippewa 
Tribal  Council  v.  Minnesota  Chippciva  Tribe.1**  [supra],  which  held  before  the 
enactment  of  the  Indian  Civil  Rights  Act  that  §  1331  did  not  operate  to  waive 
sovereign  immunity.  In  Dodge  v.  Xakai™6  the  court  found  that  there  was  federal 
jurisdiction  under  §1331  as  a  case  arising  under  laws  of  the  United  States "" 
[the  Indian  Civil  Rights  Act].  The  court  in  Dodge  also  found  jurisdiction  under 
§  1343(4)  which  states  as  follows: 


™3  Id.  at  2os. 

»»E.g.  28  r.s.C.  5  1331  or  §  1343  (4)    (1070). 

w»See  Dodge  v.  Nakai,  298  P.  Sunn.  17  (D.  Ariz.  1068)  and  Spotted  Eagle  v.  Blaclfert 
Tribe.  ::oi  F.  Sunn.  85  (P.  Mont.  1060). 
w  :>,70  p.  2d  520  (8th  Cir.  1967). 
ico  20s  F.  Supp.  17   (D.  Ariz.  1068). 
wid.  at  21. 
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"The  district  court  shall  have  original  jurisdiction  of  any  civil  action  author- 
ized i,v  law  to  be  commenced  by  any  person. 

■  <  '  .  er  damages  or  to  secure  equitable  or  other  relief  under  any  act  of 

providing  for  the  protection  of  civil  rights,   including  the  right   to 

The  court  in  Dodge  found  jurisdiction  by  analogizing  the  Indian  Civil  Rights 
1970)  and  the  case  of  Janes  v.  Alfred  H.  Mayer.  Co™  In 

i  deprived  of  the  right  to  buy  real  property  by  the  act  of  a  private 
indi vidua  0  the  right  to  enforce  the  terms  of  42  U.S.C.  §  1982,  establish- 

ing jurisdiction  under  2*  U.S.C.  §  1343(4).  42  U.S.C.  §  1982  is  a  statute  that  by  its 
own  terms  did  not  authorize  the  filing  of  a  civil  action  but  was  merely  declarative 
of  the  rights  of  citizens  of  the  United  States.  In  note  13  of  Jones'  opinion,  the 
Supreme  Court  stated ; 

,4The  fact  that  42  U.S.C.  *  1982  is  couched  in  declaratory  terms  and  provides  no 
explicit  method  of  enforcement  does  not  of  course  prevent  a  federal  court  from 
fashioning  an  effective  equitable  remedy."  " 

The  court  in  Dodge  found  that  the  Indian  Civil  Rights  Act  like  §  1982  is  also  a 
statute  which  by  its  terms  does  not  authorize  a  civil  action  but  is  merely  declara- 
tive of  rights  of  persons  subject  to  the  jurisdiction  of  Indian  tribal  government. 
Analogizing  to  Jones,  the  court  in  Dodge  held  that  the  court  had  jurisdiction 
under  28  U.S.C.  §  1343 (4)  as  well  as  federal  question  jurisdiction  under  §  1331. 

The  court  in  Blackfeet  Tribe,171  used  the  same  reasoning  analogizing  to  Jones 
to  find  jurisdiction  as  against  the  Blackfeet  Tribe  under  §  1343C4).172  As  in 
Dodge,  there  was  no  discussion  at  all  of  the  sovereign  immunity  issue,  the  court 
merely  held  that  the  court  had  jurisdiction  to  adjudicate  the  claims  against  the 
tribe. 

Subsequent  cases  have  followed  the  Dodge  and  Spotted  Eagle  cases,  sometimes 
with  discussion  of  the  issue  of  sovereign  immunity  and  sometimes  not,  finding 
jurisdiction  under  both  §  1331  and  §  1343(4).  Loncassion  v.  Leekit?*  for  example, 
after  finding  that  sovereign  immunity  was  waived  by  the  Indian  Civil  Rights  Art 
found  that  jurisdiction  existed  under  §  1331.  Among  the  cases  findinsr  jurisdiction 
under  §1343C4j  are  Johnson  v.  Lower  Ehcha  Tribal  Community,174  Laramie  v. 
Xir-h olson,1'5  Luxon  v.  Rosebud  Sioux  Tribe  of  South  Dakota:'1  Solomon  v. 
IjiRo'yer'  In  Johnson  v.  Lower  Ehcha  Tribal  Community,™  [supra],  the  court 
citing  Loncassion  v.  Leekit,  [supra],  held  that  the  Indian  Civil  Rights  Act  served 
to  waive  sovereign  immunity  by  implication.  The  court  went  on  to  state : 

"Pre-Existing  grant  of  jurisdiction  under  28  U.S.C.  §  1343^4)  serves  as  a  basis 
upon  which  to  enforce  alleged  violations  of  provisions  of  the  Indian  Civil  Rights 
Act."179 

Other  cases  have  found  jurisdiction  under  §1343(4)  without  any  discussion 
of  the  sovereign  immunity  issue.  In  Laramie  v.  Xieholson.1^0  the  court  found 
jurisdiction  under  28  U.S.C.  §  1343 (4)  (1970),  and  the  Indian  Civil  Rights  Act "" 
by  merely  citing  Johnson  v.  Lower  Ehchat  Tribal  Community.  In  Luxon  v.  Rose- 
bud Sioux  Tribe  of  South  Dakota,  the  court  found  jurisdiction  under  §  1343(4) 
without  any  reasoning,  citing  Spotted  Eagle  v.  Blackfeet  Tribe,  and  Dodgr  v. 
Nakai. 

Given  this  case  law  framework  of  an  individual  must  argue  that  recognition 
of  a  proper  judgment  of  another  forum  is  protected  civil  right,  even  though  a 
tribe's  failure  to  recognize  a  judgment  in  a  denial  of  civil  rights  under  §  1343.1'2 
which  has  been  incorporated  into  the  Civil  Rights  Act*"  While  a  court  mav  find 
some  merit  in  this  argument,  it  is  tenuous  at  best  and  clearlv  does  not  promote 
the  purposes  of  the  Jim  ™  decision. 


188  2S  U.S.C.  1343(4)   (1970). 
••392  U.8.  409  (1968). 
"•Id.  at  414.  footnote  13. 
£301  F.  Supp.  85  (D.  Mont.  1969). 
U.S.C.  §  1343(4)    (1970). 

3npp.  370  m.  N.M.I971). 

I  (8th  Clr.  1973) 

I  P.  2d  315  (9th  Cir.  1973). 

P  2d  698  r.^rh  Cir.  1972). 

?£  ?np«?^715  CD- Neb.  1971). 

2d  200  (8th  Clr.  1973). 

£487F  2d  315  (Oth  Cir.  1973) 
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There  is  one  other  possible  means  of  collateral  attack.  The  theory  for  litigants 
would  be  to  argue  thai  a  tribal  court  Is  ao  arm  of  the  government  and  as 
it  is  the  United  States  that  Is  denying  the  enforcement  This  argument  would 
appear  to  be  against  the  intent  of  the  Indian  Civil  Rights  Act  1S"  Bince  If  Coi 
had  wished  this  line  of  case  to  continue  there  would  have  been  little  need  for 
the  Act.  Consequently,  the  Indian  Civil  Rights  Act  also  functions  as  a  protective 
device  to  prevent  the  wholesale  application  of  obligations  of  Btates  and  the 
federal  government  to  tribes. 

Jt  would  appear  that  any  suit  brought  under  the  Civil  Rights  Act.  absent  equal 
protection  problems  of  only  recognizing  one  race,  would  be  tenuous.  This,  com- 
bined with  the  tribe's  sovereign  immunity  and  the  questionable  inclusion  of  tribes 
as  territories  in  S  1738,*"  means  that  any  fully  workable  full  faith  and  credit 
arrangement  between  tribes  and  states  has  to  be  accomplished  by  c.  ngressional 
Legislation.  Congress'  power  to  act  in  this  area  is  undisputed.  The  need  lor  such 
legislation  is  apparent  :  the  lack  of  formalized  contact  between  Indian  tribes  and 
states  results  in  nagging  litigation;  it  turns  simple  matters  into  Incredibly 
complex  issues  where  the  issues  are  framed  as  if  the  court  could  litigate 
Armageddon. 

One  possible  means  of  making  full  faith  and  credit  feasible  between  tribes  and 
states  would  be  to  provide  appellate  jurisdiction  in  a  federal  court  for  review 
of  refusal  of  judgment.  This  could  be  accomplished  by  amending  28  U.S.C.  §  1738 
(1970)   to  include  tribes.  This  would  require  language  such  as  the  following: 

The  federal  district  court  shall  have  jurisdiction  to  review  an  Indian  tribe's 
refusal  to  recognize  a  judgment  of  a  state  territory  or  tribe  if  that  refusal  is 
based  upon  a  rinding  that  the  rendering  court  lack  jurisdiction.  Such  a  review 
would  be  limited  solely  to  the  question  of  jurisdiction  and  no  inquiry  into  the 
merits  shall  be  made.  Upon  a  finding  that  the  rendering  court  had  proper  juris- 
diction, the  federal  court  shall  execute  judgment. 


»25  F.S.C.  §§  1301-1341  (1970). 
188  2S  U.S.C.  §  1738  (1970). 


Appendix    XIV.— Taxation    Powers    of    Tribal    Governments— Summary    of 
Supporting   Legal  Authorities 

preface 

The  Purpose  of  this  Report  is  to  document  the  Source  of  Tribal  Taxing  Power. 
She  Report  analyzes  all  of  the  major  authorities  which  define  the  Source  of  this 
power. 

This  Report  is  written  for  the  Tribal  Government  Task  Force,  American 
Indian  Policy  Review  Commission,  Congress  of  the  United  States,  by  Frank 
Anthony  Ryan,  Harvard  Law  School,  Cambridge,  Mass. 

INTRODUCTION 

The  question  of  where  or  from  what  source  tribal  governments  derive  their 
powers  to  tax  involves  an  historical  analysis.  Since  Indian  tribes  pre-date  the 
I'nited  States,  and  did  not  participate  in  the  ratification  of  the  Federal  Constitu- 
tion, it  is  clear  that  their  taxation  power  does  not  derive  from  Federal  sov- 
ereignty. It  is  also  clear  that  powers  of  taxation  wrere  not  delegated  to  Indian 
tribes  by  the  States. 

The  source  of  taxation  power  is  in  the  sovereignty  of  the  Indian  tribe  itself.  In 
theory,  sovereignty  exists  because  of  association  and  collectively  represents  con- 
sent to  be  governed.  But  no  matter  how  much  an  association  may  wish  to  express 
sovereignty  it  is  practically  limited  by  whether  or  not  other  associations  in  fact 
recognize  it  as  an  association  or  sovereignty.  For  this  reason,  the  paper  properly 

1  begins  where  it  should  be  demonstrating  that  Indian  tribes  were  recognized  as 

j  sovereign  powers.  A  fact  from  which  follows  the  obvious,  that  sovereigns  possess 

'  inherent  powers  of  self-government. 

The  paper  next  considers  the  respects  in  which  tribal  sovereignty  has  been 
limited.  Within  the  context  of  sovereignty  and  its  limitations,  taxation  power  is 
then  considered. 

This  paper  does  not  consider  jurisdictional  conflicts  nor  tax  strategies  neces- 
sary to  resolve  the  jurisdiction  vacuum  created  by  Williams  v.  Lee  and  McClunu- 

1  han  v.  Arizona.  Nor  does  it  consider  the  effects  of  25  U.S.C.A.  Sec.  1302(8) .  Rather, 
it  more  humbly  starts  at  the  beginning,  and  attempts  to  formulate  the  context  in 
which  the  source  of  taxation  power  must  operate. 

RECOGNITION    OF    ABORIGINAL     SOVEREIGNTY 

Sovereignity  represents  an  independent  source  of  power.  It  is  inherent  in  the 
:  nature  of  political  associations  which  exist  independently  of  other  associations, 
and  which  do  not  derive  their  existence  from  delegations  of  power  from  superior 
sources.  Sovereignty  is  a  self-sufficient  source  of  political  power  from  which 
all  specific  powers  are  derived.  The  powers  to  make  laws,  to  execute  and  apply 
them,  to  impose  and  collect  taxes  and  levy  contributions,  to  make  war  or  peace. 
to  form  treaties  of  alliance  or  of  commerce  with  foreign  nations,  etc.  are  derived 
from  the  ultimate  source  of  power  inherent  in  association.  Association  is  the 
source  of  all  sovereign  power,  and  it  retains  paramount  control  over  its  polity 
and  constitution. 

During  the  Age  of  Discovery,  the  question  was  raised  as  to  whether  or  not 
aboriginal  populations  were  possessed  of  sovereignty.  For,  if  the  aboriginal 
populations  were  indeed  members  of  the  human  race,  then  under  Natural  law 
they  possessed  certain  rights  in  common  with  all  men,  even  if  they  were 
barbarians. 

It  was  commonly  recognized  that  barbarians  also  possessed  powers  of  sov- 
ereignty, and  all  the  attendant  powers  of  government.  Even  if  the  Human  law 
or  Natural  law  under  which  the  barbarians  lived  was  inconsistent  with  the 
i  Eternal  law  of  God  as  manifest  in  European  regents,  the  barbarians  were  still 
accorded  respect  as  sovereigns. 

Franciscus  de  Victoria,  and  later  Vattel  in  his  "Law  of  Nations,"'  formulated 
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certain  principles  of  international  law  which  had  direct  application  to  European 
(•(.Ionization  in  the  New  World.  Victoria  concluded  that  since  the  aboriginal 
peoples  were  human  beings,  they  were  as  a  consequence  possessed  of  certain 
rights  which  should  be  accorded  respect  under  Natural  law.  Admittedly,  this 
principle  came  into  conflict  with  more  materialistic  and  expedient  objectives 
aimed  at  resource  exploitation.  It  is  probably  true  that  one  of  the  reasons  for 
massive  baptisms  of  Indians  was  motivated  in  part  by  a  desire  to  create  enough 
Christians,  who  could  therefore  renounce  barbarism  and  declare  the  European 
regent  as  sovereign.  Such  a  declaration  would  relieve  the  European  power  of 
any  duty  to  respect  aboriginal  rights;  that  all  title  and  incidents  to  land  passing 
to  him  in  consideration  for  protection,  law,  and  Christianity.  Such  a  declaration 
would  realize  in  fact,  the  theoretical  harmony  between  Eternal  law,  as  mani- 
fested through  the  European  regent,  and  ultimate  Christian  Freedom,  (See 
Summa  Theologica,  Fourth  Article  ;  Thomas  Aquinas.) 

In  general  however,  the  European  powers  recognized  that  short  of  a  Christian 
revolution  or  a  "just  war,"  for  violating  internation  rights  of  trade  or  travel, 
that  discovery  alone  did  not  vest  title  to  aboriginal  lands.  Notwithstanding  the 
fact  that  Indians  were  barbarians,  it  was  generally  believed  that  they  were 
•true  owners"  of  the  soil.  Recognition  of  this  fact  however,  posed  certain 
problems.  If  Indians  were  rightfully  vested  with  title  to  their  lands  and  were 
"sovereigns."  then  under  international  law  they  could  treat  with  other  foreign 
nations.  Recognizing  tribal  sovereignty  meant  that  Indians  could  treat  with 
the  discoverer's  foreign  enemies  and  by  alliance  with  them,  erode  its  sphere 
of  influence.  Consequently,  the  discovery  principle  became  a  principle  of  inter- 
national law  which  required  European  powers  to  respect  each  other's  sole  claim 
of  right  to  extinguish  aboriginal  title  in  their  areas  of  discovery.  The  discovery 
principle  was  a  method  of  insuring  that  other  powers  would  not  treat  with 
Indian  tribes  within  that  area ;  and  similarly  Indian  tribes  agreed  by  treaty, 
not  to  treat  with  other  European  powers.  Of  course,  during  times  of  war  this 
principle  was  not  operative. 

Prior  to  the  formation  of  the  United  States  then,  Indian  tribes  were  recog- 
nized as  independent  foreign  nations  possessed  of  all  the  attributes  of  sover- 
eignty. The  treaty-making  process  amply  supports  this  principle.  Moreover, 
tribal  sovereignty  was  not  limited  by  treaties  in  which  they  agreed  to  treat 
only  with  a  given  European  power.  Since  the  power  to  treat  is  a  power  derived 
from  sovereignty,  a  fortiori  it  is  not  a  limitation,  but  rather,  an  expression  of 
that  power.  Abrogation  of  treaties,  equally,  is  a  power  inherent  to  sovereignty. 

In  the  more  modern  era,  however,  tribal  sovereignty  has  been  subsequently 
limited  by  the  power  of  the  United  States  and  by  tribal  constitutions.  These 
limitations  have  not  extinguished  the  source  from  which  springs  inherent 
powers  of  self-government,  but  have  restricted  the  scope  of  that  power's 
application. 

LIMITATION   BY   THE   UNITED    STATES 

Indian  tribes  maintained  their  separate  status  and  did  not  enter  into  the 
compact  which  ratified  the  United  States  Consitution.  After  1789  the  new 
Federal  Government  recognized  the  independent  sovereignty  and  status  of  the 
tribes  by  honoring  previous  treaties  between  them  and  Great  Britain  as  well 
as  through  new  treaties,  acts  of  Congress  and  later  through  executive  orders, 
(See  Holden  v.  Joy,  17  Wall  211,  242-243  (1872)  ;  Turner  v.  American  Baptist 
Missionary  Union,  24  Fed.  Cas.  No.  14251  (C.C.  Mich.  (1852),  p.  346)  It  was  a 
recognized  principle  of  international  law  that  although  a  weaker  power  might 
treat  with  a  stronger  power  for  its  protection  in  exchange  for  concessions,  that 
so  to  do.  did  not  diminish  the  weaker  power's  sovereignty.  For,  treating  is  a 
specific  power  inherent  to  sovereignty,  (See  Worcester  v.  Georgia,  31  U.S.  (6 
Pet)  515.   (1832.).) 

Through  discovery,  conquest  and  treaty,  however,  the  dominant  power  of  the 
United  States  became  preeminent.  The  Federal  courts  have  articulated  that  the 
long  standing  policy  of  the  United  States  Congress  has  been  and  still  is,  that 
an  Indian  tribe  is  an  independent  self-governing  political  body  with  inherent 
powers  of  sovereignty  which  can  only  be  limited  by  the  United  States.  This  policy 
has  been  repeatedly  reflected  in  the  courts  of  the  United  States  since  Cherokee 
Nation  v.  Georgia,  30  U.S.  (5  Pet.)  1,  (1831)  ;  Worcester  v.  Georgia,  supra. 

It  is  significant  that  Congrss  has  continued  to  recognize  that  sovereignty, 

aitnougn   "limited,"   still  possessed  inherent  powers  of  self-government.  Felix 

n  noted  that:  "Each  Indian  tribe  begins  its  relationship  with  the  Federal 

ernmenl  as  a  sovereign  power,  recognized  as  such  in  treaty  and  legislation. 
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The  powers  of  sovereignty  have  been  limited  from  time  to  time  by  special 
treaties  and  laws  designed  to  take  from  the  Indian  tribes  control  of  matters 
which,  in  the  judgment  of  Congress,  these  tribes  could  no  longer  be  safely  per- 
mitted to  handle.  These  statutes  of  Congress,  then,  must  be  examined  to  deter- 
mine the  limitations  of  tribal  sovereignty,  rather  than  to  determine  its  sources 
or  its  positive  content.  What  is  not  expressly  limited  remains  within  the  domain 
of  tribal  sovereignty."  at  p.  122. 

It  has  come  to  be  a  recognized  principle  in  American  Indian  law  that  Indian 
tribes  are  still  possessed  of  a  limited  sovereignty  and  possess  all  those  powers  of 
government  which  have  not  been  proscribed  by  the  Federal  Government. 

LIMITATION    BY    TRIBAL    CONSTITUTION 

The  first  element  of  sovereignty,  and  the  last  which  may  survive  successive 
statutory  limitations  of  Indian  tribal  power,  is  the  power  of  the  tribe  to  determine 
its  own  government.  In  1935-1940,  great  numbers  of  Indian  tribes  adopted  the 
constitutional  form  of  government  under  section  16  of  the  Wheeler-Howard 
Act  (48  Stat.  984,  987).  The  Indian  Reorganization  Act  as  it  was  called,  rec- 
ognized that  the  constitutional  form  of  government  was  not  a  source  of  power, 
but  rather  an  instrument  of  limitation.  Enumerated  powers  inherent  in  tribal 
sovereignty,  55  I.D.  14  (1934),  were  the  object  of  constitutional  limitation.  IRA 
constitutions  recognized  that  specific  governmental  powers  were  vested  in  Indian 
tribes  prior  to  the  enactment  of  the  act  of  June  IS,  1934  (48  Stat.  984).  It  also 
recognized  that  these  inherent  powers  were  safeguarded  and  protected  by  sec- 
tion 16  of  the  Act.  But  while  recognizing  that  sovereign  powers  existed,  the  IRA 
constitution  provided  the  instrument  of  limitation  through  which  the  manner 
of  their  "exercise"  could  be  expressly  defined  and  limited. 

It  is  well  accepted  that  constitutions  may  limit  the  exercise  of  power  either 
absolutely,  as  in  the  Bill  of  Rights,  or  qualifiedly,  as  for  instance  by  assigning 
certain  powers  to  certain  specific  branches  of  government,  or  by  conditioning  the 
exercise  of  powers  in  prescribed  ways.  One  consequence  of  constitutions  as 
documents  of  limitation  is  that  they  limit  powers  even  when  they  purport  to 
grant  them,  for  the  express  grant  of  powers  in  a  document  of  limitation  is  usually 
interpreted  to  mean  that  the  power  must  be  exercised  in  the  precise  way  in  which 
it  has  been  granted.  It  may  mean  by  negative  implication,  moreover,  that  the 
specific  powers  granted  by  enumeration  are  "all"  of  the  powers  that  may  be 
exercised,  because  the  enumeration  of  some  may  be  taken  to  "prohibit"  the 
exercise  of  those  not  enumerated :  inclusio  unius  est  exclusio  alterius  reasoning. 

One  method  of  constitutional  interpretation  is  that  since  the  Indian  tribes 
still  possess  inherent  powers  of  sovereignty  without  constitutional  grant,  one  way 
to  give  meaning  to  a  purported  grant  is  not  to  draw  a  negative  implication  as  to 
powers  not  included.  This  method  of  interpretation  however,  is  generally  pre- 
cluded by  a  provision  in  the  IRA  constitutions  that  provides  for  review  by  the 
Secretary  of  the  Interior  for  any  resolution  or  ordinance  which,  by  the  terms 
of  the  constitution  is  subject  to  his  approval.  Although  the  IRA  constitutions 
are  documents  of  limitation  and  provide  for  approval  by  the  Secretary  of  the 
Interior,  they  still  reserve  powers  which  were  vested  in  the  tribes  before  adoption 
and  approval  of  the  constitution.  A  typical  example  of  such  reservation  of 
power  is  : 

Constitution  and  Bylaws  of  the  Fort  Belknap  Community  Council   (Approval 
December  13.  1935.)  Article  V:  Powers  of  the  Community  Council.  Section 
Jf:  Reserved  Powers:  "Any  rights  and  powers  heretofore  vested  in  the  tribes 
of  the  Fort  Belknap  Indian  Community  hut  not  expressly  referred  to  in  this 
constitution,  shall  not  be  abridged  by  this  article,  but  may  be  exercised  by 
the  people  of  the  Fort  Belknap  Community  through  the  adoption  of  appro- 
priate bylaws  and  constitutional  amendments.^ 
Constitutional  provisions  in  IRA  constitutions  which  recognize  the  existence 
of  prior  vested  powers  of  sovereignty,  and  constitutional  provisions  which  pro- 
vide means  for  enlarging  the  scope  of  constitutional  powers  consistent  with 
sovereignty;  provided  a  vehicle  whereby  Indian  tribes  may  remove  certain  limit- 
ations, and  grant  hitherto  "unexercised"  powers.  In  this  respect,  IRA  consti- 
tutions are  similar  to  other  forms  of  constitutional  governments. 

When  the  constitution  incorporates  matters  not  truly  reflective  of  present 

values  or  needs,  then  it  is  likely  to  be  less  a  frame  of  government  and  more  of  a 

geologic  accretion  of  protections  against  fears  of  the  past.  So,  for  instance  earlv 

IRA  constitutions  reflected  a  fear  of  unlimited  powers  of  Indian  tribes,  as  sep- 
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a  rate  '"foreign"  nations  within  the  borders  of  the  United  States.  Furthermore 
for  example,  the  failure  to  incorporate  a  specific  taxing  power  into  the  con- 
stitutions by  negative  Implication  was  held  to  exclude  the  exercise  of  such  power. 
This  reflected  the  fear  of  unbridled  tribal  power. 
The  majoritv  of  IRA  constitutions  reeflct  these  successive  layers  of  fear,  and 

ely  limit  tribal  governments'  freedom  of  action.  Constitutions  as  documents 
of  limitation  however,  have  never  extinguished  inherent  powers  of  tribal 
sovereignty;  and  do  not  present  insurmountable  obstacles  to  the  expression  of 
previously  unexercised  powers.  The  Uintah  and  Ouray  Indian  tribe  of  Fort 
1  Huhesae,  Utah  is  an  IRA  tribe.  In  1974  the  U  &  O  tribe  sought  sought  to  amend 

:  stitution  and,  by  ordinance  No.  74-02,  provide  for  a  general  taxing  statute. 
The  taxation  provision  was  approved  by  the  Bureau  of  Indian  Affairs  on  April  18, 

Ordinance  Xo.  7^-02 

Be  it  enacted  by  the  Uintah  and  Ouray  Tribal  Business  Committee,  by  virtue 
of  its  inherent  authority  as  a  sovereign  American  Indian  Tribe  to  provide  for 
the  general  welfare  and  economic  independence  of  the  UTE  Indian  Tribe,  such 
sovereignty  so  vested  in  said  tribe  having  been  recognized  and  approved  by  Act 
of  Congress  of  June  18,  1934  (48  Stat.  984  as  amended),  and  pursuant  to  the 
lowers  of  the  Tribal  Business  Committee  as  enumerated  in  the  Constitution  of 
the  Ute  Indian  Tribe  of  the  Uintah  and  Ouray  Reservation,  Article  VI  Section 
(h),  that  a  Ute  Indian  Revenue  Committee  is  hereby  established  with  the  power 
to  levy,  assess  and  enforce  the  collection  of  taxes. 

Section  2  Declaration  of  Purpose 

Insofar  as  is  practicable,  it  is  the  intent  and  purpose  of  this  ordinance  to 
impose  a  sales  tax  on  the  gross  receipts  of  all  retail  sales  by  Indians  and  on 
the  gross  receipts  of  all  retailers  engaged  in  selling  tangible  personal  property 
at  retail  to  Indians  within  the  boundaries  of  the  Reservation  as  such  terms 
are  hereinafter  construed,  and  to  promote  consistency  and  uniform  treatment  of 
all  persons  so  taxed,  with  the  view  of  attaining  economic  self-sufficiency  for 
the  Ute  Indian  Tribe. 

The  Ute  Tribe,  by  amending  its  constitution,  demonstrates  that  hitherto  "un- 
exercised" powers  can  be  exercised ;  it  also  demonstrates  that  the  IRA  constitu- 
tions recorgnize  the  reservation  of  such  powers. 

The  two  sources  of  limitation  upon  tribal  sovereignty  are  these  imposed  by 
the  United  States  through  treaty,  acts  of  Congress  and  limited  delegations  to 
States :  and.  self-imposed  constitutional  limitations  on  tribal  sovereignty  under 
the  Indian  Reorganization  Act.  The  question  that  arises  is  whether  or  not  tribal 
sovereignty  has  become  so  limited  as  to  preclude  its  exercising  powers  of  taxation 
over  Indians  and  non-Indians.  Stated  another  way,  has  the  source  of  power  be- 
come so  impaired  by  intrusion  and  limitation  as  to  prohibit  taxation?  The  answer 
must  assuredly  be  "no." 

THE  POWEB  TO  TAX  IS  AN  INHERENT  POWER  OF   TRIBAL   SOVEREIGNTY 

Taxation  is  an  essential  attribute  of  inherent  powers  of  self-government. 
Where  the  power  of  taxation  has  not  been  surrendered  by  the  tribe  to  the  United 
States  or  restricted  by  constitutional  limitation,  it  remains  an  indispensible 
attribute  of  tribal  autonomy.  "Chief  among  the  powers  of  sovereignty  recognized 
as  pertaining  to  an  Indian  tribe  is  the  power  of  taxation.  Except  where  Congress 
has  provided  otherwise,  this  power  may  be  exercised  over  members  of  the  tribe 
and  over  nonmembers.  so  far  as  such  nonmembers  may  accept  privileges  of 
trade,  residence,  etc.,  to  which  taxes  may  be  attached  as  conditions."  55  I.D. 
14.  40  ( 1834  | 

Thus,  the  power  to  tax  has  been  recognized  by  the  United  States  as  a  residual 
r  of  inherent  sovereignty,  (See  55  I.D.  14;  M-36448,  M-Sept.  13,  1957; 
M-Oct.23. 1957.) 

In  Crabtrce  v.  Madden,  54  Fed.  426,  429  (1893),  the  Federal  courts  recognized 
that  taxation  was  an  inherent  attribute  of  tribal  government.  ".  .  .  this  tribe 
has  carefully  preserved  its  separate  political  identity,  and  that  it  is  still  man- 
:  its  own  affairs,  and  exercising,  through  officers  of  its  own  selection,  leg- 
islative executive,  and  judicial  functions  within  its  territorial  jurisdiction.  The 
tax  which  it  is  sought  to  collect  by  this  action  was  imposed  by  the  laws  of  this 
tribe.  If  the  tribe  had  lawful  authority  to  impose  it.  it  had  equal  power  to 
prescribe  the  remedies  and  designate  the  officers  to  collect  it." 
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Later,  in  Maxey  v.  Wright,  105  Fed.  1003  (CCA.  8th  Cir.  1900),  54  S.W.  807, 
809,  the  Federal  courts  again  enunciated  the  proposition  that  powers  of  taxation 
were  residual  to  the  tribe's  original  sovereignty. 

"In  absence  of  treaty  or  statutory  provision  to  the  contrary,  the  Choctaw  and 
Chickasaw  Nations  have  power  to  regulate  their  own  rights  of  occupancy,  and 
to  say  who  shall  participate,  and  upon  what  conditions,  and  hence  may  require 
permits  to  reside  in  the  nations  from  citizens  of  the  United  States,  and  levy 
a  pecuniary  exaction  therefor.*  *  * 

"*  *  *  The  practical  importance  here  of  this  proposition  is  that  in  the  absence 
of  express  contradictory  by  treaty,  or  by  statutes  of  the  United  States,  the  nation, 
and  not  a  citizen,  is  to  declare  who  shall  come  within  the  boundaries  of  its 
occupancy  and  under  what  regulations  and  conditions."  at  p.  809. 

"But  the  jurisdiction  to  govern  the  inhabitants  of  a  country  is  not  conditioned 
or  limited  by  the  title  to  the  land  which  they  occupy  in  it,  or  by  the  existence  of 
municipalities  therein  endowed  with  power  to  collect  taxes  for  city  purposes, 
land  to  enact  and  enforce  municipal  ordinances.  Neither  the  United  States,  nor 
a  State,  nor  any  other  sovereignty  loses  the  power  to  govern  the  people  within  its 
borders  by  the  existence  of  towns  and  cities  therein  endowed  with  the  usual 
powers  of  municipalities,  nor  by  the  ownership  nor  occupancy  of  the  land  Within 
Its  territorial  jurisdiction  by  citizens  or  foreigners.  .  .  ."  at  pp.  951-952. 

"The  ultimate  conclusion  of  the  whole  matter  is  that  purchasers  of  lots  in  town 
si  tea  in  towns  or  cities  within  the  original  limits  the  Creek  Nation,  who  are  In 
lawful  possession  of  their  lots,  are  still  subject  to  the  laws  of  that  nation  prescrib- 
ing permit  taxes  for  the  exercise  by  noncitizens  of  the  privilege  of  conducting 
business  in  those  towns,"  at  p.  958. 

Here,  territorial  sovereignty  was  coextensive  with  powers  of  taxation  over 
nonmembers. 

In  recent  years  the  proposition  that  powers  of  taxation  are  residual  to  inherent 
powers  of  a  tribe's  original  sovereignty,  was  crystallized  in  the  case  of  Iron 
Crow  v.  Oglala  Sioux  Tribe  of  the  Pine  Ridge  Reservation,  231  F.2d  89  (1956). 
Iron  Crotc  v.  Sioux  Tribe,  approved  of  Felix  Cohen's  opinion,  55  I.D.  14,  (1934) 
that  the  power  of  taxation  is  essential  to  he  maintenance  of  any  government,  by 
st;i ting  that  it  was  an  "inherent  attribute  of  tribal  sovereignty  which  continues 
unless  withdrawal  or  limited  by  treaty  or  by  act  of  Congress  is  a  proposition  which 
has  never  been  successfully  disputed,"  (See  Iron  Crow  supra,  at  p.  98). 

Unlike  Crabtree  v.  Madden,  Maxey  v.  Wright,  Buster  v.  Wright,  or  Xorris  v. 
Hitchcock,  supra,  Iron  Crow  v.  Oglala  Sioux  Tribe  did  not  rely  specifically  upon 
the  power  to  tax  as  a  residual  power  of  tribal  sovereignty.  Rather,  Iron  Crow 
(relied  upon  a  specific  constitutional  provision,  much  like  the  Uintah  and  Curay 
Tribes  above.  This  constitutional  provision  had  been  approved  by  the  Secretary 
if  the  Interior. 

"Inasmuch  as  it  has  never  been  taken  from  it,  the  defendant  Oglala  Sioux  Tribe 
possess  the  power  of  taxation  which  is  an  inherent  incident  of  its  sovereignty. 
The  tribe  has  seen  fit  to  give  orderly  implementation  to  that  power  through  the 
adoption  of  a  constitution  which,  among  other  things,  has  specifically  provided 
for  the  levy  of  taxes.  Such  action  was  taken  in  accordance  with  the  provisions 
if  the  Indian  Reorganization  Act,  1934,  48  Stat.  987,  25  U.S.CA.  Sec.  476."  at 
p.  98. 

In  Iron  Crow  v.  Sioux  Tribe,  the  court  upheld  the  validity  of  an  IRA  Constitu- 
tional taxing  provision  as  it  was  applied  to  a  member  of  the  reservation.  In  a 
Hone  recent  case,  Barta  v.  Oglala  Sioux  Tribe  of  the  Pine  Ridge  Reservation, 
14S  F.  Supp.  917:  (affirmed  259  F.2d  553  (1968),  cert,  denied,  35S  U.S.  893.).  the 
ralidity  of  the  same  IRA  constitutional  taxing  provision  was  challenged  by 
Albert  J.  Barta,  a  nonmember  non-resident  of  the  reservation.  The  court  stated : 
'The  plaintiff  tribe  was  organized  under  the  Indian  Reorganization  Act.  48  Stat. 
184*  as  amended,  25  U.S.CA.  Sec.  476.  The  authority  to  levy  the  tax  is  found  in 
Article  IV,  Sec.  1(b),  or  the  Tribal  Constitution,  and  the  validity  of  the  tar 
whs  sustained  by  this  Court  in  the  case  of  Iron  Crow  v.  Oglala  Sioux  Tribe,  D.C 
129  F.  Supp.  15,  affirmed  8  Cir.,  231  F.2d  89.  at  p.  91 7. 

1  The  court  in  Barta  v.  Oglala  Sioux  Tribe,  upheld  the  validity  of  the  taxing 
'mnision  on  the  grounds  of  Iron  Crow  v.  Oglala  Sioux  Tribe,  and  upon  the  fact 
that  since  the  tribe  had  a  Federally  approved  constitution,  a  Federal  Question 
•ould  be  involved  under  28  U.S.CA.  Sec.  1331.  Therefore,  the  Federal  court  had 
jurisdiction  to  determine  the  validity  of  the  tax.  Barta  v.  Oglala  Sioux  Tribe. 
ipproved  of  the  Circuit  Court  of  Appeals  holding  that:  "We  conclude  from  the 
original  precept  of  tribal  sovereignty  and  the  fact  that  the  power  of  the  Oglala 
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sionx  Tribe  to  impose  the  tax  or  license  in  question,  *  *  *  has  been  implemented 
by  the  Indian  Reorganization  Act,  *  *  *  that  such  power  still  exists,  194  F. 

^Va'rta'x  OglaU  Sioux  Tribe  supra,  properly  stands  for  the  principle  that  a 
tribe  may  exercise  its  powers  of  taxation  in  one  of  two  ways.  First,  in  upholding 
Crabtree  and  Buster,  at  14<;  F.  Supp.  917.  918,  Bvrta  recognized  that  the  power 
of  taxation  was  an  inherent  power  of  self-government  derived  from  the  tribe's 
original  sovereignty.  Secondly.  Barta  also  recognized  the  importance  of  the  IRA 
constitution  as  a  potential  limitation  on  this  inherent  power.  But,  since  an  ade- 
(,u  ifc  and  validlv  approved  taxing  provision  existed  in  the  constitution,  Article 
IV  Sec.  1(10,  the  dignity  of  its  application  attained  Federal  proportions,  regard- 
less of  whether  or  not  the  taxpayer  was  a  nonmember  of  the  reservation. 

As  a  general  proposition  of  American  Indian  law,  it  may  be  stated  that  Indian 
tribes  do  possess  the  powers  of  taxation.  The  source  of  this  power,  like  all 
political  power,  is  derived  from  the  tribe's  original  sovereignty.  There  have  been 
limitations  placed  on  the  exercise  of  this  power  however.  Generally,  these  limi- 
tations concern  the  interplay  of  Federal,  State  and  local,  and  Tribal  jurisdiction ; 
as  well  as  requirements  of  Due  Process  and  Equal  Protection  of  the  law,  under 
the  1908  Indian  Civil  Rights  Act.  The-e  are  subjects  which  are  beyond  the  scope 
of  this  power. 

As  a  source  of  power,  sovereignty  itself  remains  unimpaired  and  unextin- 
guished. It  is  only  in  the  application  of  that  power  that  limitations  may  exist 
through  the  plenary  power  of  Congress  and  its  delegations,  or  through  self- 
imposed  constitutional  restrictions.  Tn  conclusion,  it  must  be  noted  that  while 
Indian  tribes  possess  inherent  powers  of  taxation,  that  power  alone  is  not  in  itself 
a  solution  to  the  judicious  application  of  taxation. 
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C.  General  Back-round  Reading,  which  is  Dot  particularly  i  ■      ■  but  help- 

ful to  understand  the  context  in  which  early  writers  su<  b  ria  and 

■.  would  include:  Thomas  Aquinas,  Sumnia  Theologica,  Questions  90-97. 
Aquinas"  Treaties  on  Law  provides  the  Legal  structure  which  subsequently 
emus  the  basis  of  much  of  western  law.  For  example,  Franciscus  de  Victorias 
writing:  reflect  the  same  concern  for  moral  obligation  as  opposed  to 
outright  force,  in  treating  with  aboriginal  populations.  Aquinas  philosophical 
analysis  of  law  observes  thai  law  grows  oul  of  society;  and  that  law  achieves 
suite  by  imposing  moral  obligations  upon  its  subjects.  Although  Aquinas 
is  more  concerned  with  the  roots  of  moral  obligation  than  why  men  live  under 
law:  his  treatise  focused  on  the  importance  of  building  a  tl  rmony 

between  law  and  freedom.  Within  this  context,  Victoria  and  others  found 
Christian  Em-ope;'.!:   rult  bound  by   requirements  of  .in-*  lealing 

with  aboriginal  populations.  Even  if  they  were  not  Christians,  their  polity  and 
their  laws  could  still  be  just :  and  therefore  due  respect  The  fact  that  European 
rulers  were  preempted  from  unjustly  appropriating  Indian  lands,  is  in  part  based 
on  Thomist  philosophy.  Internal  law  which  recognized  Indian  tribes  as  foreign 
independent  sovereigns,  recognized  the  moral  dictate  of  just  dealings,  and  this 
was  manifest  in  the  treaty  making  pro 

7.  Story  Const     B  -"'7. 


Appendix  XV :  Oglala  Sioux  Tribal  Taxation  System  Case  Study 

Report  on  the  Status  of  the  Oglala  Sioux  System  of  Taxation 

(Submitted  by  Ron  J.  Solimon,  field  researcher) 

The  Oglala  Sioux  Tribe  of  South  Dakota  has  taken  a  serious  step  toward 
self-determination  via  the  enactment  of  several  tax  ordinances.  They  are  as 
follows:  Land  Sale  Tax;1  Grazing  Permit  Preparation  Tax;2  Land  use  Tax;3 
Occupation  Tax;*  Cigarette  Tax;5  and  Retail  Sales,  Service,  and  Use  Taxes.6 
The  tax  ordinances  have  been  accumulated  in  a  Tax  Code  drafted  by  counsel 
for  the  tribe  in  Washington.  D.C.7  The  Tax  Code  will  be  reviewed  by  the  Tribal 
Council  and  then  submitted  for  review  and  approval/disapproval  by  the  Com- 
missioner of  Indian  Affairs.  Of  the  taxes  indicated  above,  the  Occupation  Tax8 
is  the  only  one  that  is  not  being  imposed  because  of  its  disapproval  by  the 
Commissioner.  It  will  be  resubmitted  for  approval  as  part  of  the  "Oglala  Sioux 
Tribal  Tax  Code".  The  Bureau  of  Indian  Affairs  has  also  noted  a  need  for  the 
tribe  to  provide  certain  services  to  the  taxpayers  of  the  Grazing  Permit  Prepa- 
ration Tax  and  the  Land  Use  Tax.  The  tribe  has  acknowledged  this  and  is  in 

,  the  process  of  setting  up  a  Tribal  Land  Office  using  revenues  from  the  two 
taxes  to  offset  administrative  costs.  It  is  interesting  to  note  that  when  the  tribe 

:  began  its  system  of  taxation  it  earmarked  revenues  denied  from  the  original 
laud  use  tax  for  use  in  the  establishment  of  "Tribal  Land  Enterprises",  a 
separate  land  purchasing  unit  of  the  tribe  which  is  still  in  operation. 

Collection  of  said  taxes  has  presented  traditional  revenue  department  delin- 
quency problems  to  the  Tribal  Treasurer  who  is  primarily  responsible  for  their 
collection  and  for  accurate  recordkeeping.  The  tribe  has  entered  tax  collection 
agreements  with  South  Dakota  concerning  the  Sales  and  Cigarette  Taxes.  The 
state  is  entirely  responsible  for  the  collection  of  the  Cigarette  Tax  proceeds  and 

I  for  distribution  of  a  computed  per  capita  cigarette  tax  figure  to  the  tribe  on 
a  quarterly  basis.9  The  collection  agreement  with  respect  to  the  Retail,  Sales 

■  Service  and  Use  Tax  Ordinance 10  recently  has  been  modified  to  authorize  the 
tribe  to  collect  the  taxes  on  its  own  behalf  from  Indian  retailers.  Under  the 

I  terms  of  the  agreement,  the  tribe  agrees  to  remit  seventeen  percent  (17%)  of 

I  the  total  proceeds  collected  in  the  preceding  quarter  to  the  state  on  a  quarterly 

basis.  The  tribe  collects  the  other  taxes  via  the  Tribal  Treasurer's  Office.  The 

■  collection  system  is  simple  in  relationship  to  the  collection,  recordkeeping  and 
I  accounting  duties  placed  on  the  treasurer.  Plans  are  being  made  to  expand  the 

Treasurer's  office  to  include  revenue  agent (s)   and  additional  clerical  staff  so 

that  the  tribe  can  assume  full  responsibility  for  collecting  all  the  taxes.  Objec- 

•  tions  to  an  overpayment  of  taxes  are  handled  by  the  tribal   treasurer   and 


1  The  land  sale  tax  was  approved  by  Oglala  Sioux  Tribal  Council  Resolution  No.  54-61, 
and  subsequently  amended  bv  Oglala  Sioux  Tribal  Executive  Committee  Resolution  No. 
71-.°.nXB. 

-  The  grazing  permit  preparation  tax  was  approved  bv  Oglala  Sioux  Tribal  Council 
Resolution   No.    71-08. 

'The  land  use  tax  was  approved  by  Oglala  Sioux  Tribal  Council  Resolution  No.  88-52 
and  approved  by  the  Bureau  of  Indian  Affairs  by  letter  dated  August  28,  1968.  It  was 
subsequently   amended   by   Oglala   Sioux   Tribal   Council   Resolution   No.   . 

4  The  occupation  tax  was  approved  by  Oglala  Sioux  Tribal  Council  Resolution  No.  74-01. 
!  which  was  disapproved  by  the  Commissioner  of  Indian  Affair.  It  has  been  revised  in 
response  to  the  Commissioner's  recommendations  and  is  resubmitted  for  approval  by  the 
Commissioner  as  part  of  the  Oglala  Siou\-  Tribal  Tax  Onde. 

"The  elgarette  tax  was  approved  by  Oglala  Sioux  Tribal  Council  Ordinance  No.  75-02. 
Pursuant  thereto  a  cisrarette  tax  collection  agreement  was  entered  into  between  the 
Tribe  and  the  State  of  South  Dakota  on  June  1.  107."). 

B  The  retail  sales,  service  and  use  tax  was  approved  bv  Ordinance  No.  70-0.?.  A  tn\ 
collection  agreement  between  the  Tribe  and  the  State  of  South  Dakota  was  initially 
entered  into  December  30.  1970,  was  extended  on  July  1,  1974,  and  was  modified  on 
October  10.  197"). 

7  Fried.  Frank.  Harris,  Shriner  and  Kampelman. 

8  See  footnote  4. 

9  Cigarette  Tax  Collection  Agreement  dnted  Tune  1.  1975. 

in  Modification  of  Sales,  Service  and  Use  Tax  Collection  Agreement  dated  October  10, 
1975. 
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objections  to  the  basic  validity  of  a  tax  would  be  bandied  by  tbe  Executive 
Council  of  the  Tribe.  Objections  tbat  require  a  judicial  decree  may  be  brought 
in  The  Oglala  Sioux  Tribal  Court.  It  sbould  be  noted  tbat  objections  to  the 
system  of  taxation  have  been  raised  by  non-Indians  doing  business  on  tbe 
vat  ion.11 

Tbe  relationship  between  tbe  state  of  South  Dakota  and  the  Oglala  Sioux 
Tribe  have  been  far  more  diplomatic  than  the  relationships  of  other  states  and 
tribes,  e.Lr..  New  Mexico  and  tbe  nineteen  (19)  Pueblo  tribes,  the  Mesealero 
Apache  tribe,  the  Jicarilla  Apache  tribe  and  the  Navajo  Nation  in  regards  to 
the  taxation  of  leasehold  interests  on  those  reservations  without  any  negotiations 
or  agreements  between  the  two.  In  recognition  of  the  fact  that  there  is  no  aspect 
of  tbe  relationship  between  a  state  and  a  tribal  government  that  is  more  apt  to 
become  an  area  of  friction  and  consequently,  potential  or  actual  litigation  than 
that  of  taxation.12  Lines  of  communication  were  kept  open  between  the  two 
sovereigns  that  enabled  them  to  reach  equitable  and  amiable  agreements  rather 
than  preempting  or  ignoring  one  another's  inherent  taxing  powers.  Negotiations 
are  taking  place  with  respect  to  the  future  issuance  of  tribal  license  plates  and 
for  the  imposition  of  a  gasoline  tax. 

Tbe  revenues  derived  from  the  taxes  are  the  foundation  of  the  tribe's  financial 
stability  and  independence.  For  example,  in  1975.  the  total  proceeds  derived 
from  taxes  was  S660.000  or  approximately  ninety-two  percent  (92%)  of  the 
total  tribal  budget  of  S720.000.  Specifically,  revenue  derived  from  the  Retail 
Sales.  Service  and  Use  Taxes  were  approximately  $100,000  and  Cigarette  Taxes 
amounted  to  between  S60.000  and  $70,000.  Thus,  it  can  be  said  that  the  tribal 
government's  functions  are  directly  dependent  on  the  tribe's  ability  to  effectively 
collect  the  taxes  and  enforce  penalties  on  delinquent  taxpayers.  The  present 
status  of  the  collecting  office  (tribal  treasurer's  office)  is  such  that  the  tribe 
will  encounter  collection  problems  of  greater  magnitude  in  light  of  the  tribe's 
recent  assumption  of  tax  collection  duties  as  per  the  Sales  Tax  collection 
agreement.13 

Overall  the  tribe  has  taken  a  serious  step  in  exercising  its  taxing  powers  and 
should  be  commended  for  its  initiative  and  efforts  that  will  serve  as  a  guide  to 
other  Indian  tribes. 

Oglala  Siorx  Tribal  Tax  Code 

REVISED    CODE   OF   THE   OGLALA    SIOUX   TRIBE 

Chapter  13 
Section  137.  Land  Sale  Tax 
Section  138.  Grazing  Permit  Preparation  Tax 
Section  139.  Land  Use  Tax 
Section  140.  Occupation  Tax 
Section  141.  Cigarette  Tax 
Section  142.  Retail  Sales,  Service,  and  Use  Taxes 

SECTION    13  7.    LAND    SALE    TAX 

There  is  hereby  imposed  upon  the  purchaser  of  alloted  trust  land  a  tax  in  an 
amount  equal  to  four  percent  (49'c )  of  the  sale  price. 

SECTION    138.    GRAZING    PERMIT    PREPARATION    TAX 

There  is  hereby  imposed  upon  the  holder  of  a  permit  of  trust  land  for  grazing 
I»uri>oses  a  tax  of  three  percent  (3%)  of  the  total  annual  grazing  rental  due 
under  all  such  permits  held  by  such  holder. 

SECTION    139..    LAND    USE   TAX 

(1  i  Imposition  of  tax. — There  is  hereby  imposed  upon  the  holder  of  any  permit 
tse  of  trust  land  for  agricultural  or  grazing  purposes  who  is  not  a  member 
'Jala  Sioux  Tribe  or  who  is  a  member  of  the  Tribe  with  the  right  to 
300  head  of  cattle  or  more  a  tax  at  the  rate  specified  in  subsection  2. 

u  'i°L 5ar'°  V-J)^hlIa  Sioux  Tribe>  2r>0  F-  2^  533  (Sth  Cir.  195S). 

A.iiHisnn  and  Brown.  Staff  Report  on  Tnxation   (Task  Force  on  Indian-State  Govern- 
Relatlons),  September  11,  1973),  p.  A-l. 
13  See  footnote  10. 
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(2)  Rate  of  tax.— The  land  use  tax  shall  be  levied  at  the  rate  of  (a)  ten  cents 
per  acre  for  grassland  and   (b)    twenty-live  cents  an  acre  for  me  and 

agricultural  crop-laud  land. 

SECTION    140.    OCCUPATION    TAX 

•  a)  Definitions.— The  following  terms  used  in  section  140  shall  have  the 
following  respective  meanings ; 

Compensation:   Salaries,  wages,  or  other  sums  paid  for  personal  Bervici 
whatever  kind  and  in  whatever  form  paid  by  an  employer,  including  without 
limitation,  the  United  States  of  America  and  the  State  of  South  Dakota,  to  an 
employee,  excluding  any  amount  paid  as  a  contribution  by  t).  er  to  acci- 

dent or  health  plans  for  compensation   <  through  insurance  or  ise)   to  an 

employee  for  personal  injuries  or  Bickni 

Doing  business:  Engaging  in  any  occupation  which  consists  in  whole  or  In 
part,  in  the  rendering  of  personal  services  by  an  employee  to  an  employer  in 
exchange  for  compensation. 

Employee:  Any  person  receiving  compensation  for  personal  services  re< 
within  the  exterior  boundaries  of  the  Pine  Ridge  Reservation  who.  under  the 
nsnal  common  law  rules  applicable  to  the  employer-employee  relationhip,  has 
the  status  of  an  employee. 

Person:  Individual,  natural  person,  whether  or  not  such  individual  is  a  mem- 
ber of  the  Oglala  Sioux  Tribe. 

(hi  Imposition  of  tax. — An  occupation  tax  is  hereby  imposed  upon  ; 
who  are  doing  business  within  the  Pine  Ridge  Reservation  as  empl  veea  i 
ernmontal   agencies,   including  Federal.    State,   and   Tribal  entities,    or  of  com- 
mercial,  industrial,   or  manufacturing  enterprises   provided,   however,  that   the 
occupation  tax  on  employees  of  the  Federal  Government  shall  not  become  effec- 
tive until  the  effective  date  of  an  amendment  of  the  United   States  Internal 
Revenue  Code  which  allows  a  deduction  of  taxes  paid  to  an  Indian  tribe 
Federal  income  tax. 

(c)  Rate. — The  occupation  tax  shall  be  levied  at  the  rate  of :  fit  1  percent  per 
annum  of  the  compensation  received  by  the  taxpayer  from  $5,000  to  $10.0- 
2  i>ercent  per  annum  of  the  compensation  received  by  the  taxpayer  in  excess 
of  $10,000. 

id  i  Payroll  deductions. — Any  employer  on  the  Pine  Ridge  Reservation  shall, 
unless  otherwise  prohibited  by  law.  deduct  from  the  compensation  of  any  em- 
ployee doing  business  on  said  Reservation  at  regular  pay  periods  an  amount  com- 
puted by  multiplying  the  amount  of  compensation  otherwise  due  with  respect  to 
to  such  pay  period  by  the  applicable  occupation  tax  rate,  all  for  the  pc 
of  paying  over  such  deducted  amounts  to  the  Treasurer. 

(e)  Report  by  employer. — Any  employer  on  the  Pine  Ridge  Reservation  shall 
1-y  April  20  of  every  year  file  with  the  Treasurer  a  list  all  employ. 
such  employer  doing  business  on  said  Reservation  during  the  quar- 
ter year  January  1-March  31,  together  with  a  statement  of  the  compensation 
paid  to  such  employees.  Similar  lists  shall  be  hied  by  July  l'o  for  the  period 
April  1-June  30.  by  October  20  for  the  period  July  1-September  30  and  by  Janu- 
ary 20  for  the  period  October  1-December  31. 

(fi    Payment   by  employer. — Any  employer   subject  to  the  payroll  ded". 
provision  of  subsection   (d)   hereof  shall  accompany  the  filing  of  the  list  under 
ction  (e)  hereof  with  a  payment  of  *he  amount  of  tax  due. 

12:1  Payment  by  employee. — Any  employee  who  is  liable  to  pay  this  tax  under 
the  provisions  of  subsecth  n  (b)  hereof  but  whose  employer  is  no4  :  .  the 

payroll  deduction  requirement  provided  for  in  subsection   (d)    h  ill  pay 

to  the  Teasurer  by  the  same  day  by  which  payment  is  to  be  made  under  para- 
graph   (f)    hereof  the  amount  of  tax  due  for  the  preceding  quarter  year. 

ih  1  Liability  of  employers. — Upon  the  failure  of  any  employer  subject  to  the 
provisions  of  paragraph  (d)  hereof  to  pay  over  to  the  Treasurer  int  of 

unpaid  occupation  tax  on  the  due  date,  such  employer  shall  forfeit  and  pay  the 
amount  of  such  tax  for  each  such  person  whose  taxes  are  not  paid  aver  together 
with  a  penalty  of  one  percent  per  month  or  any  fraction  thereof  add^d  r; 
and  such  obligation  shall  become  a  personal  debt  of  the  emplover  until  paid  in 
full. 

1  i  1  Liability  of  employe,  .—Any  employee  liable  to  make  direct  payment  to  the 
Treasurer  under  subsection  (g)  hereof  who  fails  to  make  payment  by  the  date 
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\-  is  ilue  shall  become  liable  for  a  penalty  of  one  percent  per  month  or  any 
fraction  thereof. 

(j)  Collection  by  legal  proceedings. — The  Treasurer  is  authorized  and  ern- 
powered  on  behalf  of  the  Oglala  Sioux  Tribe  to  collect  from  any  person  or  any 
empl<  g  any  amount  of  occupation  tax  by  legal  proceedings  in  any  court 

of  competent  jurisdiction  the  amount  of  such  tax  and  penalty  due  and  unpaid 
ler  with  interest  at  the  rate  of  six  percent  per  annum.  The  tax  imposed 
by  this  section  together  with  all  increases,  interest,  and  penalties  thereon,  shall 
become  from  the  time  it  is  due  and  payable  a  personel  debt  of  the  person  owing 
-.  until  paid  in  full. 

iki  Content  to  jurisdiction. — All  leases  or  other  agreements  which  permit  or 
authorize  the  lawful  presence  of  persons  who  are  not  tribal  members  upon  tribal 
land  or  individually  owned  Indian  trust  land,  including  all  agricultural  or 
commercial  leases  and  all  grazing  permits,  and  all  agreements  for  employment 
of  any  person  within  the  exterior  boundaries  of  the  Pine  Ridge  Reservation  shall 
henceforth  contain  the  following  provision  : 

The  undersigned  [insert  name  of  lessee,  permittee,  employee  or  other 
contract  party  who  is  not  a  tribal  member]  hereby  irrevocably  stipu- 
lates, consents  and  agrees  to  the  jurisdiction  of  the  Oglala  Sioux  Tribal 
Court  in  any  action  for  the  purpose  of  collecting  or  enforcing  any  Oglala 
Sioux  Tribal  tax. 

No  such  agreement  entered  into  which  does  not  contain  the  provision  set  forth 
above  shall  be  valid  and  binding  upon  the  Oglala  Sioux  Tribe  or  enforceable 
against  any  person  in  the  Oglala  Sioux  Tribal  Court. 

(1)  Enforcement  against  nonmemoers. — In  addition  to  the  institution  of  legal 
proceedings  for  the  collection  of  the  occupation  tax,  the  Oglala  Sioux  Tribal 
Executive  Committee  is  authorized  and  empowered,  with  respect  to  any  person 

tribal  member,  (i)  to  prohibit  such  person  from  coming  within  the  exterior 
boundaries  of  the  Pine  Ridge  Reservation  and  to  enforce  such  prohibition  pursu- 
ant to  section  112  of  the  Oglala  Sioux  Tribal  Code;  (ii)  to  prohibit  such  person 

•r.gragint:  in  any  business  or  other  occupation  within  the  exterior  boundaries 
of  the  Pine  Ridge  Reservation;  (iii)  to  prohibit  such  person  from  going  upon 
any  land  owned  by  the  Oglala  Sioux  Tribe  for  any  purpose  whatsoever  and 
enforce  such  prohibition  pursuant  to  section  111  of  the  Oglala  Sioux  Tribal 
Code;  Civ)  to  cancel  and  rescind  any  lease,  permit  or  other  agreement  between 
such  person  and  the  Tribe  on  the  ground  of  failure  to  comply  with  the  lawful 
ordinances  of  the  Tribe. 

(in)  Tax  provisions,  subject  to  applicable  laic. — All  rights,  remedies,  and 
powers  provided  for  herein  may  be  exercised  only  to  the  extent  that  the  exercise 
thereof  does  not  violate  the  Constitution  of  the  United  States  and  the  laws  of 
Congress  enacted  thereunder.  If  any  provision  of  this  Tax  shall  be  held  to  be 
invalid,  unconstitutional,  or  unenforceable,  the  validity  of  the  other  provisions 
of  this  Tax  shall  not  be  affected  thereby. 

SECTION    14  K    CIGARETTE   TAX 

(a)  Definitions. — Terms  used  in  this  section  shall  have  the  following  respective 
meanings : 

M  i    "Reservation,"  the  Pine  Ridge  Indian  Reservation,  including  all  lands 
within  the  exterior  boundaries  of  the  Pine  Ridge  Indian  Reservation,  including 
patented  lands,  roads,  bridges,  waters  and  lands  used  for  United  States 
mment  purposes. 

(2)  "Treasurer,"  the  duly  elected  and  acting  Treasurer  of  the  Oglala  Sioux 
Tribe. 

(d)  "SDCL,"  The  South  Dakota  Compiled  Laws  as  amended. 

(b)  Imposition  of  tax. — There  is  hereby  imposed,  on  all  cigarettes  held  within 
the  b'fservation  for  sale  to  or  by  any  Indian  person,  a  tax  at  the  following  rates  : 

a  A.  on  cigarettes  weighing  not  more  than  three  pounds  per  thousand, 
six  mills  on  each  cigarette ; 

a  B,  on  cigarettes  weighing  not  more  than  three  pounds  per  thousand, 

nine  and  three-eighths  on  each  cigarette. 

('•)  Tax  collection  agreement. — The  Oglala  Sioux  Tribal  Executive  Committee 

i<  hereby  authorized  to  enter  into  an  agreement  with  the  State  of  South  Dakota 

o  provide  for  the  collection  of  the  tax  imposed  in  section  2  of  this  Ordinance 

in  accordance  with  the  form  attached  hereto  and  incorporated  by  reference 
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herein.   Such  asrreement  may  provide  for  the  retention  by  the  8  Sonth 

Dakota  of  a  collection  fee  of  not  more  than  one  (1)  percent  of  the  total  tribal 
cigarette  taxes  collected  annually  and  may  provide  that,  in  lieu  of 
amount  of  the  tax  imposed  by  this  Ordinance,  the  State  of  Sooth  Dakota  may 
remit  to  the  Oglala  Sioux  Tribe  an  amount  of  money  to  be  computed  as  CM 
an  amount  equal  to  the  total  cigarette  tax  revenue  collected  in  any  one  calendar 
year  by  the  State  of  South  Dakota  in  Shannon.  Washabaugfa  and  Bennett  Coun- 
ties pursuant  to  SDCL  10-50.  or  any  successor  provision  of  State  law,  and  pur- 
suant to  the  agreement  provided  for  herein  multiplied  by  a  fraction,  of  which 
the  numerator  is  the  total  number  of  Indians  in  Shannon  and  Washabaucrh 
Counties  according  to  the  most  recent  figures  employed  by  the  U.S.  Office  of 
Revenue  Sharing  and  the  total  number  of  Indians  living  on  trust  land  in  P.ennett 
County  according  to  the  Bureau  of  Indian  Affairs,  and  the  denominator  is  the 
total  population  of  Shannon,  Washabaugh  and  Bennett  Counties. 

(d)  Cigarette  stamp*. — It  shall  be  unlawful  for  any  person  to  sell  cigarettes 
on  this  Reservation  unless  such  cigarettes  have  been  stamped  pursuant  to  the 
laws  of  the  State  of  South  Dakota. 

(e)  Tax  on  vendee,  ete. — The  impact  of  the  tax  imposed  by  subsection  (b)  is 
hereby  declared  to  be  on  the  vendee,  user,  consumer,  or  possessor  of  cigarettes 
and  when  this  tax  is  paid  by  any  other  person  such  payment  shall  be  considered 
as  an  advance  payment  and  shall  thereafter  be  added  to  the  price  of  the  ciga- 
rettes and  recovered  from  the  ultimate  consumer  or  user. 

(f )  Preservation  of  records,  etc. — Every  person  subject  to  the  payment  of  said 
tax  shall  keep  such  records  and  file  such  reports  as  may  be  prescribed  by  the 
Secretary  of  Revenue  of  the  State  of  South  Dakota  pursuant  to  the  SDLC  lO-oO, 
or  any  successor  provision  of  State  law.  on  all  cigarettes  manufactured,  pro- 
duced, purchased,  sold,  or  delivered  within  the  Pine  Ridge  Indian  Reservation. 

Criminal  penalties. — Any  person  subject  to  the  jurisdiction  of  the  Oglala 

S:»ux  Tribal  Court  who  violates  subsection  (c)  or  fails  to  comply  with  any  of 

the  other  terms  of  this  tax,  shall  be  guilty  of  an  offense,  upon  conviction  thereof. 

shall  be  sentenced  to  labor  for  a  period  not  to  exceed  sixty  days  cr  pay  a  fine 

to  exceed  five  hundred  dollars,  or  both,  with  costs. 

<h)  Civil  remedies. — In  case  of  the  failure  of  any  person  to  pay  in  full  any 
amount  of  tax  or  penalty  provided  for  herein,  the  amount  therein  may  be  re- 
covered in  a  civil  action  of  debt,  and  the  Oglala  Sioux  Tribal  Executive  Com- 
mittee is  hereby  authorized  to  bring  such  an  action  in  the  Tribal  Court  again-: 
any  such  person  subject  to  the  jurisdiction  of  the  Tribal  Court  and  in  any  court 
of  competent  jurisdiction  against  any  such  person. 

■  i»  Penalty. — Any  person  subject  to  the  payment  of  said  tax  who  fail.-  i<»  pay 
the  tax  when  due  shall  be  subject  to  a  penalty  of  ten  percent  for  the  first  year 
or  part  thereof  and  six  percent  for  each  additional  year  or  part  thereof. 

( j)  Confiscation  of  unstamped  ci  /arctics. — All  cigarettes  which  are  held  with- 
in this  Reservation  for  the  purpose  of  a  sale  to  or  by  an  Indian  and  which  have 
noc  been  stamped,  pursuant  to  SDCL  10-30,  shall  be  subject  to  confiscation  by 
tribal  law  enforcement  officers. 

<k>  Disposition  of  proceeds. — All  taxes  or  other  amounts  received  by  the  Og- 
lala Sioux  Tribe  pursuant  to  the  provisions  of  this  tax  shall  be  deposited  in  the 
general  fund  of  the  Oglala  Sioux  Tribe  and  shall  be  expended  only  as  the  Oglala 
Sioux  Tribal  Council  may  direct. 

SECTION     14  2.     RETAIL     SALES,     SERVICE,    AND    USE    TAXES 

1 1  i  Definition  of  /ovr*.— The  following  terms  when  used  in  this  section 
have  the  following:  respective  meanings  : 

"Business."'  includes  any  activity  engaged  in  by  any  person  or  caused  to 
be  engaged  in  by  him  with  the  object  of  gain,  benefit,  or  advantage,  either  di- 
rect or  indirect : 

(b)  "Commissioner  of  Revenue."  and  "Department  of  Revenue."  mean  the 
Commissioner  of  Revenue  of  the  State  of  South  Dakota,  and  the  Department 
of  Revenue  of  the  State  of  South  Dakota,  respectively,  during  any  period  in 
which  an  agreement  between  the  Tribe  and  the  State  of  South  Dakota  as  au- 
thorized by  subsection  i  30  >  Is  in  effect.  During  any  other  period  such  terms 
shall  refer  to  the  Treasurer  of  the  Oglala  Sioux  Tribe  : 

i  c  i   "Gross  receipts."'  means  the  amount  received  in  money,  credits,  property. 

or  other  money's  worth  in  consideration  of  sales  at  retail  within  this  state. 

it  any  deduction  on  account  of  the  cost  of  the  property  sold,  the  cost  of 
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a rials  used,  the  cost  of  labor  services  purchased,  amounts  paid  for  interest 
or  die  or  any  other  expenses  whatsoever,  nor  shall  any  deduction  he  al- 

lowed for  discounts  for  any  purpose  allowed  and  taken  on  sales  shall 

not  be  included  ;ts  gross  receipts,  nor  shall  the  sale  price  of  property  returned 
by  customers  when  the  full  sale  price  thereof  is  refunded  either  in  cash  or  by 
•.  On  all  sales  of  retailers,  valued  in  money,  when  such  sales  are  made 
nditional  sales  contract,  or  under  other  forms  of  sale  wherein  the  pay- 
:  ineipal  sum  thereunder  he  extended  over  a  period  longer  than  sixty 
from  the  date  of  sale  thereof,  only  such  portion  of  the  sale  amount  thereof 
shall  be  accounted,  for  the  purpose  of  imposition  of  tax  imposed  herein,  as  has 
received  in  cash  by  the  retailer  during  each  quarterly  periods  as 
defined  hei 

i  d  i  "Indian,"  means  an  individual  who  is  a  member,  either  enrolled  or  eligible 
nrollment,  of  any  Indian  tribe  recognized  by  the  United  States  or  an  organi- 
zation Composed  exclusively  thereof  and  organized  under  the  Constitution  and 
Ordinances  of  the  Oglala  Sioux  Tribe  : 

I  e  i  "Non-Indian,"  means  any  person  other  than  an  Indian  : 

(f)  "Person.'"  includes  any  individual,  firm  co-partnership,  joint  adventure, 
iation.  corporation,  municipal  corporation,  estate,  trust,  business  trust,  re- 

ceiver,  or  any  group,  or  combination  acting  as  a  unit,  and  the  plural  as  well  as 
rhe  singular  in  number; 

(g)  "Pine  Ridge  Indian  Reservation,"'  includes  all  land^  within  the  exterior 
larios  of  the  Pine  Ridge  Reservation  established  by  the  Act  of  March  2, 

25  Stat.  888,  including  patented  lands,  roads,  bridges,  waters  and  lands 
used  for  \;.X.  Government  purposes,  other  than  the  area  described  in  the  Act 
of  May  27,  1010,  86  Stat.  440.  provided  that  such  exclusion  shall  be  exclusive 
for  the  purposes  of  this  Ordinance  and  shall  not  be  applicable  for  any  other 
purpose  nor  construed  to  waive  or  to  deprive  the  Oglala  Sioux  Tribe  of  any 
rights  or  benefits  under  the  Act  of  March  2.  1889,  25  Stat.  888,  or  otherwise. 

(h)  '"Relief  agency,"  means  the  State  of  South  Dakota,  any  county,  city  and 
county,  city,  or  district  thereof,  the  Oglala  Sioux  Tribe  or  any  governmental 
agency  thereof,  or  any  agency  engaged  in  actual  relief  work  : 

I  i )  "Retail  sale"  or  "sale  at  retail."'  means  the  sale  of  tangible  personal  prop- 
erty to  the  consumer  or  user  thereof,  or  to  any  person  for  any  purpose  other 
than  for  resale:  the  sale  of  natural  or  artificial  gas.  eleetric  energy,  water,  and 
communication  service  to  consumers  or  users ;  and  the  sale  of  tickets  or  admis- 
sions to  places  of  amusement  or  athletic  contests  ; 

(j)  "Retailer,"'  includes  every  person  engaged  in  the  business  of  selling  tangi- 
ble goods,  wares,  or  merchandise  at  retail,  or  the  furnishing  of  gas,  electricity, 
water,  and  communication  service,  and  tickets  or  admissions  to  places  of  amuse- 
ment and  athletic  events,  who  engages  therein  at  a  place  of  business  within  the 
Pine  Ridge  Indian  Reservation.  "Retailer"  also  includes  every  person  subject 
To  the  tax  imposed  by  subsections  (4)  and  (5).  The  isolated  or  occasional  sale 
of  tangible  personal  property  at  retail  by  a  person  who  does  not  hold  himself 
out  as  engaging  in  the  business  of  selling  such  tangible  personal  property  at  re- 
rail  does  not  constitute  such  person  a  retailer; 

(k)  "Sale,"  means  any  transfer,  exchange  or  barter,  conditional  or  otherwise. 
in  any  manner  or  by  any  means  whatsoever,  for  a  consideration; 

(1)  "Treasurer,"  means  the  duly  elected  and  acting  Treasurer  cf  the  Oglala 
Sioux  Tribe. 

(2)  Tarn  on  sale  of  tangible  personal  property. — There  is  hereby  imposed  as  a 
tax  upon  the  privilege  of  engaging  in  the  business  as  a  retailer  on  the  Pine  Ridge 
Indian  Reservation,  a  tax  of  four  percent  upon  the  gross  receipts  from  all  sales 
of  tangible  persona]  property,  consisting  of  goods,  wares,  or  merchandise  sold 
at   retail  in  the  Pine  Ridge  Indian  Reservation,   (a)  by  Indian  retailers  to  any 

rs  or  (b)  by  non-Indian  retailers  to  Indian  consumers  or  users. 
However,  this  tax  will  not  be  imposed  on  those  items  otherwise  provided  for 
in  the  following  provisions. 

i. 'J  i  Ta.i-  (>n  sale  of  farm  machinery  and  irrigation  equipment. — There  is  hereby 
of  two  percent  on  the  gross  receipts  from  the  sale  or  resale  of 
machinery  or  irrigation  equipment  used  exclusively  for  agricultural  pur- 
by  Indian  retailers  licensed  by  the  Oglala  Sioux  Tribe  or  (h)  by  non- 
Indian  retailers  licensed  by  the  Oglala  Sioux  Trjbe  with  respect  to  sales  to 
ided,  however,  that  whenever  any  trade-in  or  exchange  of  used 
machinery  is  involved  in  the  transaction,*  the  tax  shall  only  be  dne  and 
collected  on  the  cash  difference. 
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(4  i  Tax  on  n  '• — There  is  hereby 

-  that  Imposed  upon  sales  of  tamriMe  personal 

property   in  this  star-  op  ;i  the  (*)    any  Indian  from  the  ep- 

ontinuing  in  I  .  any  profession  or  of  any  business  within 

Indian  Reservation  in  which  the  senriee  which  is  rendered  i- 

<>f  a  professional,  technical  or  a  ientinc  nature  and  is  paid  for  on  a  fee  basis,  or 

leration  in  the  natun  liner,  and  of  (b)   any  non-Indian  from 

l    g  entinuing  in  the  practice  of  any  profession  or  of  any  business 

within  the  Pine  Ridge  Indian  Reservation  frith  respect  only  to  the  gross  receipt 

from   services   rendered   t  »   Indians,  except  it   shall   not   apply   to  those  i>ersonv 

gaged  in  the  practice  of  the  healing  arts  and  veterinarians  as  the  same  are 

ed  in  the  laws  of  the  State  of  South  Dakota  and  who  are  licensed  by  an 

examining  board  under  the  laws  of  the  State  of  South  Dakota. 

eceipU  /  numerated  wervice*. — There  is  hereby  im- 

d  a  tax  at  the  same  rare  as  that  imposed  upon  sales  of  tangible  personal 

property  by  subsection  <  '2  >  upon  the  grass  receipts  Mm  engaging  or  continuing 

in  any  of  the  following  businesses  or  services  within  the  Pine  Ridge  Indian 

ervation  (a)   of  any  Indian  and  *  1 » •   of  any  non-Indian  with  resi^ect  to  sales 

or   services    to    Indian-:    al»tracters.    accountants,    architects,    barbers,    beauty 

ps,    blacksmith    shops,    car    washing,    dry    cleaning,    dyeing,    exterminators, 

garage  and  service  stations,  garment  alteration,  cleaning  and  pressing,  janitorial 

8,   laundry,  linen  and  towel  supply,  photography,  photo  developing  and 

c:  Larging,   tire  recapping,   welding  and  all  repair  services,  provided,  however. 

-  the  specific  enumeration  of  businesses  and  professions  made  in  this  section 

is  not  Intended  to.  in  any  way.  limit  the  sr-ope  and  effect  of  subsection  4. 

(5.1)  Coin  operate!  wmshen  and  dryer* — license. — There  is  hereby  imposed 
an  annual  lbense  fee  of  five  dollars  for  each  coin  operated  washer  and  dryer 
in  the  Pine  Ridge  Indian  Reservation,  provided,  however,  that  in  municipalities 
the  license  fee  for  each  coin  operated  washer  and  dryer  owned  and  operated 
by  a  non-Indian  shall  be  three  dollars.  Such  license  fee  shall  be  in  lieu  of  any 
sales  or  gross  receipt  taxes  from  the  operation  or  ownership  of  coin  operated 
washers  and  dryers.  Any  Indian  who  shall  violate  the  provisions  of  this  paction 
-  tl]  be  deemed'  guilty  of  an  offense  and  upon  conviction  thereof  shall  be  fined 
not  more  than  five  hundred  dollars  or  imprisoned  for  a  period  of  not  more  than 
six  months,  or  both.  The  license  fees  provided  for  herein  shall  be  paid  to  the 
missioner  of  Revenue. 

Tax  on  utility  and  CQMM tmiemtiom  strvicc*. — There  is  hereby  imposed  a 
tax  of  three  percent  upon  the  gr  »ss  receipts  from  sales,  furnishing,  or  servic 

.  electricity,  water,  and  communication  service,  including  the  gross  receipts 
from  such  sales  by  any  municipal  Hon  furnishing  gas,  electricity,  and 

com  "U  service  to  the  public  in  its  proprietary  capacity,  except  as  other- 

se  provided  herein,  when  sold  at  retail  from  a  place  of  business  within  the 
Pine  Ridge  Indian  Reservation  iai  by  Indians  to  any  consumer  or    user  or   | 
by  non-Indians  to  Indian  consumers  or  u<> 

7      T't.r  on  room  rentals  to  transit  — There  is  hereby  imposed  a  tax 

of  tlm-p  percent  upon  the  gross  receipt  from  room  rentals  received  from  transit 
guests  of  lodging  establishments  within  the  Pine  Ridge  Indian  Reservation  owned 
by  Indians  and  of  <  b  ■  room  rentals  received  from  Indian  transient  guests  of 
lodging  establishments  within  the  Pine  Ridge  Indian  Reservation  owned  by  non- 
Indians.  •"Lodsring  establishment."  shall  mean  any  building,  structure,  property, 
and  premise  kept.  used,  maintained,  advertised  or  held  out  to  the  public  to  be  a 
place  where  sleeping  accommodations  are  furnished  in  two  or  more  rental  units  to 
transient  guests.  '-Transient  guest"  shall  be  any  i>erson  w.  -  in  a  lodging 

idi<hmenr  less  than  twenty-eight  consecutive  d. 

Tax  on  amusement  and  athletic  events — records  of  income  from  amuse- 
I.— There  is  hereby  imposed  a  tax  of  three  ]  pan  the  gi 

receipts  from  all  sales  to  Indians  of  tickets  or  admissions  to  places  of  amusement 
and  athletic  events  within  the  Pine  Ridse  Indian  Reservation  and  all  such  sales 
by  Indians  except  as  otherwise  provided  herein,  and  upon  the  gross  receipts 
derived  by  Indian  operators  from  the  operation  of  pinball  machines  and  other 
mechanical  devices  for  amusement  for  which  a  (barge  is  made  for  the  operation 
thereof,  mechanical  phonographs,  shooting  galleries,  bowlimr  alleys,  pool  and 
billiard  rabies  and  ur>'ii  Bi  -  receipt  derived  by  non-Indian  operators  from 

Indian  customers.  In  case  the  operator  is  the  lessee  of  the  devices  referred  to  in 
the  last  preceding  sentence,  such  lessee  shall  be  deemed  the  owner  thereof  for 
the  purposes  of  this  section.  The  operator  of  the  machines  above  described  shall 
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keep  a  record  of  the  gross  income  derived  from  each  of  said  machines  and  shall 
report  the  same  to  the  Department  of  Revenue  at  the  same  time  other  sales  tax 
reports  are  due  upon  forms  prescribed  by  the  Commissioner  of  Revenue. 

(9)  (*(■  tax.  There  is  hereby  imposed  an  excise  tax  at  the  same  rate  as  the 
l.ix  imposed  by  subsection  (2)  on  the  privilege  of  the  use,  storage  and  consump- 
tion within  the  Pine  Ridge  Reservation  of  tangible  personal  property  purchased 
for  use  by  Indians  or  used,  stored  and  consumed  by  Indians  or  purchased  within 
the  Pine  Ridge  Indian  Reservation  from  Indians  for  use  within  the  Pine  Ridge 
Reservation.  The  tax  imposed  by  this  subsection  shall  be  interpreted  and  con- 
st rued  in  the  same  manner  as  the  South  Dakota  Use  Tax  Act,  as  amended,  and 
regulations  of  the  Department  of  Revenue  issued  thereunder,  and  this  shall  lie 
considered  a  similar  tax  except  that  it  shall  apply  only  to  use,  storage  and 
consumption  by  Indians  or  to  purchase  from  Indians  for  use,  storage  or 
consumption. 

(10)  Constitutional  and  statutory  exemptions  from  taxation. — There  are 
hereby  specifically  exempted  from  the  provisions  of  these  taxes  and  from  the 
computation  of  the  amount  of  taxes  imposed,  the  gross  receipts  from  sales  of 
tangible  personal  property  which  the  Oglala  Sioux  Tribe  is  prohibited  from 
taxing  under  the  Constitution  and  Bylaws  of  the  Tribe  or  under  the  Constitution 
or  laws  of  the  United  States. 

(11)  Exemption  of  certain  sales. — There  are  hereby  specifically  exempted 
from  the  provisions  of  these  taxes  and  from  the  computation  of  the  amount  of 
taxes  imposed,  the  gross  receipts  from  sales  to  the  Oglala  Sioux  Tribe,  to  the 
United  States,  to  the  State  of  South  Dakota,  or  to  public  or  municipal  corpora- 
tions in  the  State  of  South  Dakota  or  any  relief  agency  and  the  gross  receipts 
from  sales  exempted  from  tax  by  the  South  Dakota  Retail  and  Occupational 
Sales  and  Service  Act,  SDCL  1967,  §§10-45-12,  10-45-13,  10-45-14,  10-45-15. 
10^5-16. 10-45-17.  10-45-18, 10-45-19  and  10-45-20,  as  amended. 

(12)  Tax  additional  to  other  occupation  an  privilege  taxes. — The  taxes  im- 
posed herein  shall  be  in  addition  to  all  other  occupation  or  privilege  taxes 
imposed  by  the  Oglala  Sioux  Tribe,  unless  otherwise  specifically  exempted. 

(13)  Addition  of  tax  to  price  of  sale  or  service. — Absorption  of  price  by 
retailer  not  to  be  advertised :  Retailers  may  add  the  taxes  impose  by  the  above 
taxing  provisions,  as  provided  by  law  and  where  no  provision  is  made,  the 
average  equivalents  may  be  added.  Any  person  whose  services  are  taxed  in 
subsection  (4)  or  subsection  (5)  may  add  the  tax  under  said  sections,  or  the 
average  equivalent  thereof,  to  his  price  or  charge.  It  shall  be  unlawful  for  any 
retailer  to  advertise  or  hold  out  or  state  to  the  public  or  to  any  consumer, 
directly  or  indirectly,  that  the  tax  or  any  part  thereof  imposed  by  these  provisions 
will  be  assumed  or  absorbed  by  the  retailed  or  that  it  will  not  be  considered  as 
an  element  in  the  price  to  the  consumer,  or  if  added,  that  it,  or  any  part  thereof, 
will  be  refunded. 

(14)  Schedule  for  collection  of  tax  from  customer. — The  following  schedule 
is  the  basis  for  collecting  the  taxes  imposed  by  the  above  provisions  where  said 
provisions  are  applicable : 

S0.01  to  $0.12 None   $1.13  to  $1.37 $0.  05 

K0.13  to  $0.37 $0.01    $1.38  to  $1.62 .06 

$0.38  to  $0.62 .  02    $1.63  to  $1.87 .  07 

$0.63  to  $0.87 .  03    $1.88  to  $2.12 .  08 

$0.88  to  $1.12 .  04 

and  on  each  additional  dollar  or  fraction  thereof  an  increment  in  tax  according 
to  ibis  schedule. 

The  rate  prescribed  herein  shall  be  applicable  to  all  excise,  registration,  or 
use  taxes  whose  rate  is  fixed  to  or  determined  by  the  rate  orescribed  in  sub- 
section (2). 

(15)  Application  for  retailer  permit. — Every  retailer  engaging  in  a  business 
within  the  Pine  Ridge  Indian  Reservation  whose  receipts  are  subject  to  tax 
under  this  Section  143  shall  file  with  the  Department  of  Revenue  an  application 
for  a  permit  or  permits,  and  shall  file  a  duplicate  original  thereof  with  the 
Treasurer.  Every  application  for  such  a  permit  shall  be  made  upon  a  form 
approved  by  the  Oglala  Sioux  Tribal  Executive  Committee  and  shall  set  forth 
the  name  under  which  the  applicant  transacts  business,  the  location  of  his 
place  or  places  of  business,  and  such  other  information  as  the  Executive  Com- 
mittee  may  require.  The  application  shall  be  signed  by  the  owner,  if  a  natural 

•a  ;  in  the  case  of  an  association  or  partnership,  by  a  member  or  partner 
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thereof;  or  in  the  case  of  a  corporation,  by  an  executive  officer  thereof  or  some 
person   specifically   authorized    by    the   corporation   to  sign   the  application,   to 
which  shall  be  attached  the  written  evidence  of  his  authority.  At  the  ti: 
making  such  application,  the  applicant  shall  pay  to  the  Comniiss 

enue   of    South    Dakota    a    permit   fee   of  fifty   cents    for   eacfc    permit,   and   the 
applicant  must  have  a  permit  for  each  place  of  bush.-.  SS. 

(16)  Display  of  retailer  },<  unit. — A  permit  issued  by  the  Commissioner  of 
Revenue  pursuant  to  thii  D   143  shall  at  ail  time) 

played  at  each   place  of  business   within  the   Pine  Ridge  Reservation   whose 
receipts  are  subject  to  tax  hereunder. 

U?)   Quarterly  return  and  remittance. — On  or  before  the  fifteenth  day  of  the 
month  following  each  quarter  of  the  year,  "l  at  such  other  times 
missioiier  of  Revenue  may  require  or  permit,  every  person  who  i-  >  tax 

hereunder  shall  make  a  return  and  remittance  to  the  Department  of  Revenue 
en  forms  prescribed  and  furnished  by  the  Department. 

i  Is-'  J  U  duct  ion  allowed  for  tales  refunds. — Refunds  made  by  a  retailer  during 
the  reporting  period  shall  be  allowed  as  a  deduction  in  case  the  retailer  incl 
the  receipts,  for  which  a  refund  is  made,  in  the  net  taxable  sales  or  has  pre- 
viously paid  the  sales  tax. 

(19)  Credit  for  taxes  paid  on  icorthless  accounts. — Tax  paid  if  account  col- 
U<-t<d:  Taxes  paid  on  gross  receipts  represented  by  accounts  found  to  be  worth- 
ies and  actually  charged  off  for  income  tax  purposes,  may  be  credited  upon  a 
subsequent  payment  of  the  tax  herein  provided  :  if  such  accounts  are  thereafter 
collected  by  the  retailer,  a  tax  shall  be  paid  upon  the  amount  so  collected. 

(20)  Civil  action  for  tax  and  penalty. — In  any  case  of  failure  of  any  taxpayer 
to  pay  tax  or  penalty  when  due.  the  amount  of  such  tax  and  penalty  may  be 
recovered  in  a  civil  action  of  debt,  and  the  Oglala  Sioux  Tribal  Executive 
Committee  is  hereby  authorized  to  bring  such  an  action  on  behalf  of  the  Tribe 
in  the  Tribal  Court  against  any  such  taxpayer  who  is  subject  to  the  jurisdiction 
of  the  Tribal  Court  and  in  any  court  of  competent  jurisdiction  against  any 
other  such  taxpayer. 

1 21)  Termination  of  lease. — The  Oglala  Sioux  Tribal  Executive  Committee 
is  hereby  authorized  to  terminate  upon  fifteen  days  notice  any  lease  or  other 
agreement  between  the  Oglala  Sioux  Tribe  and  any  person  who  fails  to  pay  the 
tax  or  penalty  when  due  and  any  such  person  shall  also  be  subject  to  the 
ldditional  penalties  provided  for  in  Section  IIS  of  the  Revised  Code  of  the 
Oglala  Sioux  Tribe. 

(22)  Lien  of  tax  and  penalty. — Any  tax  or  penalty  due  from  an  Indian  tax- 
payer shall  be  a  lien  in  favor  of  the  Oglala  Sioux  Tribe  upon  all  property  or 
rights  to  property  whether  real  or  personal,  belonging  to  the  taxpayer  and  upon 
my  funds  held  to  the  credit  of  the  taxpayer  by  the  Bureau  of  Indian  Affairs. 
In  order  to  preserve  the  lien  against  subsequent  mortgages,  purchasers,  or  judg- 
ment creditors  for  value  and  without  notice  of  the  lien  the  Treasurer  may  file 
tvith  the  Oglala  Sioux  Tribal  Court  and  with  the  Superintendent  of  the  Pine 
Ridge  Indian  Agency  a  notice  of  said  lien  in  such  form  as  he  shall  elect.  The 
Clerk  of  the  Oglala  Sioux  Tribal  Court  shall  prepare  and  keep  a  register  of  such 
Liens,  including  the  name  of  each  Indian  taxpayer,  date  of  notice  and  time  re- 
ceived, amount,  and  when  satisfied.  A  duplicate  register  shall  be  maintained  at 
the  Pine  Ridge  Indian  Agency. 

(23)  Enforcement  of  lien. — After  notice  of  lien  has  been  filed  as  provided  in 
subsection  (22)  the  Treasurer  may  apply  to  the  Oglala  Sioux  Tribal  Court  for 
a  distress  warrant  which  may  direct  the  Oglala  Sioux  Tribal  Police  to  collect  the 
tax  by  seizure  and  sale  of  personal  property  of  the  taxpayer  in  accordance  with 
the  procedures  provided  for  by  the  laws  of  the  State  of  South  Dakota.  The  tax  so 
collected  shall  be  remitted  to  the  Treasurer,  but  the  Oglala  Sioux  Tribal  Police 
shall  be  permitted  to  collect  from  the  taxpayer  and  retain  the  compensation 
allowed  under  the  laws  of  South  Dakota  prescribing  the  compensation  of  sheriffs 
for  distress  warrant  procedure.  After  such  notice  is  filed,  the  Treasurer  is  also 
iuthorized  to  apply  to  the  Bureau  of  Indian  Affairs  for  the  payment  of  the 
amount  due,  or  such  lesser  amount  as  may  be  held  to  the  credit  of  such  party 
by  the  Bureau  of  Indian  Affairs. 

(24)  Satisfaction  of  lien. — Upon  payment  of  the  tax  and  penalty,  the  Treasurer 
shall  file  forthwith  with  the  Oglala  Sioux  Tribal  Court  and  the  Superintendent. 
Pine  Ridge  Indian  Agency,  a  satisfaction  which  shall  be  filed  and  recorded  on 
the  duplicate  registers  provided  for  in  subsection  (22> . 

(25)  Preservation  of  records — inspection  oy  treasurer. — Every  person  subject 
to  tax  hereunder  shall  maintain  the  books  and  records  required  under  the  Re- 
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tail  Sales  and  Service  Tax  Act  of  the  State  of  South  Dakota,  subject  to  all  the 
terms  and  conditions  specified  therein.  Such  books  and  records  and  other  perti- 
nent documents  and  papers  shall,  at  all  times  during  business  hours  of  the  day. 
ibjecf  to  inspection  and  audit  by  the  Treasurer  of  the  Tribe  or  his  duly  au- 
thorized representative,  to  determine  the  amount  of  tax  due. 

(26)  Return*  and  investigations  confidential— unauthorised  disclosure— Pcn- 
aitu  —  KU  information  received  by  the  Treasurer  from  returns  filed  under  this 
Ordinance,  or  from  any  investigation  conducted  under  the  provisions  of  this 
Ordinance,  shall  be  confidential  except  for  official  purposes,  and  it  shall  be  un- 
lawful for  any  officer,  employee,  or  representative  of  the  Treasurer  to  divulge 
any  such  information  in  any  manner,  except  as  may  be  provided  by  law.  Any 
person  who  divulges  any  such  information,  except  as  provided  by  law,  shall  be 
guilty  of  an  offense  and  upon  conviction  thereof  shall  be  sentenced  to  labor 
for  a  period  not  to  exceed  thirty  days  or  to  pay  a  fine  not  to  exceed  $100.00,  or 
both,  with  costs. 

i  27  i  Violation  of  tax  provisions. — Any  person  subject  to  the  jurisdiction  of 
the  Ojrlala  Sioux  Tribal  Court  who  fails  to  comply  with  any  of  the  above  tax 
provisions  shall  be  guilty  of  an  offense  and  upon  conviction  thereof  shall  be 
sentenced  to  labor  for  a  period  not  to  exceed  thirty  days  or  to  pay  a  fine  not  to 
exceed  $100.00,  or  both,  with  costs. 

28)   Disposition  of  proceeds  of  tax. — All  taxes  and  license  fees  received  b; 
the  Ogiala  Sioux  Tribe  from  the  Department  of  Revenue  or  as  otherwise  pro- 
vided herein  shall  be  deposited  in  the  general  fund  of  the  Ogiala  Sioux  Tribe 
and  shall  be  expended  only  as  the  Ogiala  Sioux  Tribal  Council  may  direct. 

I  29)  Overpayments. — If  it  shall  appear  subsequent  to  the  receipt  of  tax  pro- 
ceeds Dy  tLe  Tribe  that  an  amount  of  tax.  penalty  or  interest  has  been  paid 
which  was  not  due  under  this  Section  143,  whether  as  a  result  of  a  mistake  of 
fact  or  of  law.  then  such  amount  shall  be  credited  against  any  tax  due.  or 
to  become  due.  from  the  person  who  made  the  overpayment,  or  such  amount 
shall  be  refunded  to  such  person  by  the  Ogiala  Sioux  Tribal  Executive  Com- 
mittee, provided  that  a  claim  for  refutid  shall  be  filed  with  the  Treasurer  within 
three  years  of  the  collection  of  the  overpayment  by  the  Department  of  Revenue 
or  said  claim  shall  be  forever  barred. 

I  30  i  Agreement  with  the  State  of  South  Dakota. — The  Ogiala  Sioux  Tribal  Ex- 
ecutive Committee  is  authorized  to  enter  into  an  agreement  with  the  State  of 
South  Dakota  to  provide  for  the  collection  of  the  tax  provided  for  herein.  Such 
agreement  may  provide  for  the  retention  by  the  State  of  South  Dakota  of  a  col- 
lection fee  of  two  and  one-half  percent  of  the  amount  of  tax  collected  annually 
and  may  provide  that  a  fixed  percentage  of  the  total  annual  tax  proceeds  collected 
by  the  Department  of  Revenue  from  the  Pine  Ridge  Indian  Reservation  persu;^nt 
to  this  Section  143  and  pursuant  to  the  South  Dakota  Retail  Occupational  Sales 
and  Service  Tax  Act  and  the  South  Dakota  Use  Tax  Act  shall  be  paid  to  the  Tribe 
in  lieu  of  the  exact  amount  of  the  tax  imposed  hereunder.  The  initial  term  of  the 
agreement  shall  be  for  one  year,  subject  to  renewal  at  the  election  of  the  State 
of  South  Dakota  and  the  Ogiala  Sioux  Tribal  Council. 

ANNOTATIONS     TO     THE     OOLALA     SlOUX     TRIBAL     TAX     CODE 

lion  1S7. — The  land  sale  tax  was  approved  by  Osrlala  Sioux  Tribal  Conncil 
ution  No.  "4-01.  and  subsequently  amended  by  Ogiala  Sioux  Tribal  Council 
iti<  a  No,  67-GS  and  Ogiala  Sioux  Tribal  Executive  Committee  Resolution 
No.   71-38XB. 

-The  grazing  permit  preparation  tax  was  approved  by  Ogiala  Sioux 
Tribal  Council  Resolution  Xo.  71-0S. 

rtion  1-V>. — The  land  use  tax  was  approved  by  Ogiala  Sioux  Tribal  Council 

ution  No.  68-62  and  approved  by  the  Bureau  of  Indian  Affairs  by  letter  dated 

August  28,  1068.  It  was  subsequently  amended  by  Oelala  Sioux  Tribal  Council 

I  ution   Xo.   . 

HO. — The  occupation  tax  was  approved  by  Osrlala  Sioux  Tribal  Council 
itioD  No.  74-01.  which  was  disapproved  by  the  Commissioner  of  Indian  Af- 
fairs. It  has  been  revised  in  response  to  the  Commissioners  recommendations  and 
submitted  for  approval  bv  the  Commissioner  as  part  of  the  Ogiala  Sioux 
Tribal  Tax  Code. 

lion  HI. — The  cigarette  tax  was  approved  by  Ogiala  Sioux  Tribal  Council 
linance  Xo.  75-02.  Pursuant  thereto  a  cigarette  tax  collection  acTeement  was 
entered  into  between  the  Tribe  and  the  State  of  South  Dakota  on  June  1.  1975. 
Exhibit  A. 


x 

; 
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Section  1^2. — The  retail  sales,  service  and  use  tax  was  approved  by  Ordinance 
No.  70-03.  A  tax  collection  agreement  between  the  Tribe  and  the  State  of  South 
Dakota  was  initially  entered  into  on  December  30,  1970,  was  extended  on  July  1, 
1974.  and  was  modified  on  October  10,  1975.  The  Initial  agreement,  extension 
agreement,  and  modification  are  attached  as  Exhibits  B,  C,  and  D,  respectively. 

Exhibit    A. — Cigarette    Tax    Collection    Agreement 

This  Agreement,  dated  June  1, 1975,  by  and  between  the  Department  of  Revenue 
of  the  State  of  South  Dakota  (hereinafter  referred  to  as  the  "State")  and  the 
Oglala  Sioux  Tribe  of  the  Pine  Ridge  Reservation  (hereinafter  referred  to  as  the 
"Tribe"),  an  Indian  tribe  organized  pursuant  to  Section  17  of  the  Federal  Indian 
Reorganization  Act,  25  U.S.C.  §  476. 

Whereas,  the  Tribe  has  jurisdiction  to  tax  the  sales  of  cigarettes  by  Indians 
and  to  Indians  within  the  limits  of  the  Pine  Ridge  Reservation :  and 

Whereas,  the  State  of  South  Dakota  has  jurisdiction  to  tax  the  sales  of 
cigarettes  by  non-Indians  to  non-Indians  within  the  limits  of  the  Pine  Ridge 
Reservation;  and 

Whereas,  the  Department  of  Revenue  is  authorized,  pursuant  to  SDCL  10-12A, 
to  enter  into  tax  collection  agreements  with  Indian  tribes ; 

Now  therefore,  in  order  to  implement  effectively  their  respective  tax  jurisdic- 
tions and  to  derive  therefrom  significant  revenues  to  be  expended  for  public  pur- 
poses the  parties  hereto  mutually  agree  as  follows : 

1.  Collection  of  tribal  cigarette  tax. — The  state  hereby  agrees  to  collect  on  behalf 
of  the  Tribe,  the  tax  upon  cigarettes  imposed  by  Ordinance  No.  74-02  of  the 
Oglala  Sioux  Tribal  Council  (hereinafter  referred  to  as  the  "Ordinance")  and  to 
issue  all  permits  and  stamps  as  may  be  provided  in  the  Ordinance. 

2.  Remittance  of  tax  proceeds. — The  State  agrees  to  remit  to  the  Tribe,  in  lieu 
of  the  exact  amount  of  the  tax  imposed  by  the  Ordinance,  an  amount  computed 

i  as  follows : 

The  cigarette  tax  revenue  collected  subsequent  to  the  effective  date  of  this 
|  agreement  by  the  State  of  South  Dakota  in  Shannon,  Washabaugh  and  Bennett 
!  Counties  pursuant  to  SDCL  10-50,  or  any  successor  provisions  of  State  law.  and 
pursuant  to  this  agreement  multiplied  by  a  fraction,  of  which  the  numerator  is 
jthe  number  of  Indians  in  Shannon  and  Washabaugh  Counties  respectively  ac- 
,  cording  to  the  most  recent  figures  employed  by  the  U.S.  Office  of  Revenue  Sharing 
:  and  as  to  Bennett  County  the  number  of  Indians  living  on  trust  land  according  to 
(the  Bureau  of  Indian  Affairs,  and  the  denominator  is  the  total  population  of 
Shannon,  Washabaugh  and  Bennett  Counties  respectively. 

The  State  shall  remit  this  amount  on  a  quarterly  basis  using  the  computed  i>er 
capita  cigarette  tax  revenue  figure.  The  final  quarter  payment  for  each  year  shall 
,  reflect  any  adjustments  necessary  to  provide  full  payment  in  accordance  with 
the  actual  per  capita  cigarette  tax  revenue  figure  for  the  year. 

The  State  may  retain  out  of  its  quarterly  remittances  to  the  Tribe  a  total 
annual  amount  of  not  more  than  one  percent  of  the  amount  imposed  by  the  Ordi- 
nance as  an  administrative  fee.  Remittances  shall  be  made  by  the  State  Treasurer 
by  check  or  warrant  payable  to  the  order  of  the  President  and  the  Treasurer  of 
the  Tribe. 

3.  Term. — This  Agreement  shall  be  for  a  term  of  one  year  beginning  on  the 
effective  date  of  this  agreement  and  shall  renew  thereafter  for  a  term  of  one  year 
on  the  same  terms  and  conditions  unless  terminated  in  writing  by  either  party 
upon  thirty  days  notice  in  writing  to  the  other  party.  In  the  event  of  termination 
by  the  State  prior  to  the  end  of  a  quarter,  the  State  shall  be  obligated  to  remit 
the  full  quarterly  remittance  provided  for  herein  with  respect  to  the  quarter 
during  which  notice  of  termination  is  given,  which  obligation  shall  survive  the 
termination  of  this  Agreement. 

Nothing  contained  herein  shall  prejudice  the  rights  of  the  Tribe  so  far  as 
cigarette  tax  revenues  collected  by  the  State  between  July  1,  1974  and  the  date 
of  this  Agreement  are  concerned  and  this  Agreement  may  hereafter  be  amended 
jas  to  the  effective  date  of  the  same  and  any  cigarette  tax  revenues  theretofore 
i collected  by  the  State  subsequent  to  such  revised  effective  date  shall  be  remitted 
I  to  the  Tribe  on  such  basis  as  shall  then  be  agreed  upon. 

This  Agreement  shall  be  effective  on  the  first  day  of  the  month  following  the 
i month  when  the  same  is  executed  by  the  parties  hereto  providing  that  the  Ordi- 
nance shall  then  be  in  full  force  and  effect. 

77-4G5 — 77 22 
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In  witness  whereof,  the  State  and  the  Tribe  have  caused  this  Agreement  to  be 
Dted  and  delivered  by  their  duly  authorized  officers. 


[SEAi] 

Date  signed  :  May  29, 1975. 


[seal] 

Date  signed  :  June  3, 1975. 


The  Department  of  Revenue  of 
the  State  of  South  Dakota, 

By  , ,  Secretary  of  Revenue. 

The  Oglala  Sioux  Tribe  of  the 
Pine  Ridge  Reservation, 
By  Dick  Wilson,  President. 


By  , ,  Secretary. 


Date  signed  :  June  5, 1975. 

Exhibit  B. — Tax  Collection  Agreement 

This  Agreement,  dated  ,  by  and  between  the  Department  of  Revenue 

of  the  State  of  South  Dakota  (the  "State")  and  the  Oglala  Sioux  Tribe  of  the 
Pine  Ridge  Indian  Reservation  (the  "Tribe"),  an  Indian  tribe  organized  under 
the  Federal  Indian  Reorganization  Act : 

Whereas,  The  Oglala  Sioux  Tribe  has  jurisdiction  to  tax  sales  by  Indians  and 
sales  by  non-Indians  to  Indians  within  the  limits  of  the  Pine  Ridge  Indian 
Reservation,  and 

Whereas,  the  State  of  South  Dakota  has  jurisdiction  to  tax  sales  by  non- 
Indians  to  non-Indians  within  the  limits  of  the  Pine  Ridge  Indian  Reservation, 

Now  therefore,  in  order  to  implement  effectively  their  respective  tax  jurisdic- 
tions and  derive  therefrom  significant  revenues  to  be  expended  for  public  pur- 
poses and  for  other  good  and  valuable  consideration,  receipt  of  which  is  hereby 
acknowledged,  the  parties  hereto  mutually  agree  as  follows  : 

1.  Collection  of  tribal  retail  sales,  service  and  use  tax. — The  State  hereby 
agrees  to  collect  on  behalf  of  the  Tribe  the  various  taxes  imposed  by  the  Oglala 
Sioux  Tribal  Retail  Sales,  Service  and  Use  Tax  Ordinance  (the  "Ordinance") 
and  to  issue  the  permits  provided  for  in  the  Ordinance. 

2.  Remittance  of  tax  proceeds. — The  State  agrees  to  remit  to  the  Tribe  on  a 

quarterly  basis  an  amount  equal  to %  of  the  total  proceeds  collected  by  the 

State  with  respect  to  the  preceding  quarter  of  the  taxes  imposed  by  the  Ordinance 
and  (with  respect  to  taxable  transactions  within  the  Pine  Ridge  Indian  Reserva- 
tion) the  tax  imposed  by  the  South  Dakota  Retail  Occupation  Sales  and  Service 
Tax  Act  and  the  South  Dakota  Use  Tax  Act.  The  State  may  retain  out  of  its 
quarterly  remittances  to  the  Tribe  a  total  annual  amount  not  in  excess  of  two 
and  one  half  percent  of  the  total  annual  proceeds  of  the  taxes  imposed  by  the 
Ordinance.  Remitances  shall  be  by  certified  check,  payable  to  the  order  of  the 
President  and  the  Treasurer  of  the  Tribe. 

S.  Term. — This  Agreement  shall  become  effective  on  October  1,  1970,  shall  be 
for  a  term  of  one  year  and  shall  terminate  upon  the  receipt  of  the  fourth  quarterly 
remittance  from  the  State  as  provided  for  herein,  unless  sooner  renewed  at  the 
election  of  the  State  and  the  Tribe  upon  terms  and  conditions  as  shall  be  mutually 
agreed,  or  unless  terminated  sooner  by  either  of  the  parties  upon  thirty  days 
notice  in  writing  to  the  other  party.  In  the  event  of  termination  by  the  State  prior 
to  the  expiration  of  one  year  without  the  consent  of  he  Tribe,  the  State  shall  be 
obligated  to  remit  the  full  quarterly  remittance  provided  for  herein  with  respect 
to  the  quarter  during  which  notice  is  given,  which  obligation  shall  survive  the 
termination  of  this  Agreement. 

In  witness  whereof,  the  State  and  the  Tribe  have  caused  this  Agreement  to  be 
executed  and  delivered  by  their  respective  officers  thereunto  duly  authorized. 


By 


The  Department  of  Revenue  of 
the  State  of  South  Dakota, 


Commissioner  of  Revenue. 


The  Oglala  Sioux  Tribe  of  the 
Pine  Ridge  Reservation, 

By  , ,  President. 

By  , ,  Secretary. 
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Tax  Collection   Extension   Agreement 

This  Agreement,  dated  July  1,  1974,  by  and  between  the  Department  of  Reve- 
nue of  the  State  of  South  Dakota  (the  "State")  and  the  Oglala  Sioux  Tribe  of  the 
Pine  Ridge  Reservation  (the  "Tribe"),  an  Indian  tribe  organized  under  the 
Federal  Indian  Reorganization  Act : 

Whereas,  the  Oglala  Sioux  Tribe  has  heretofore  entered  into  a  tax  collection 
agreement  (the  "Agreement")  with  the  State  pursuant  to  Ordinance  No.  70-03; 
and 

Whereas,  the  Oglala  Sioux  Tribal  Council  wishes  to  renew  such  agreement  to 
be  effective  through  June  30, 1975,  and  to  be  renewable  thereafter ; 

Now  therefore,  in  order  to  implement  effectively  their  respective  tax  jurisdic- 
tions and  derive  therefrom  significant  revenues  to  be  expended  for  public  pur- 
poses and  for  other  good  and  valuable  consideration,  receipt  of  which  is  hereby 
acknowledged,  and  parties  hereto  mutually  agree  as  follows  : 

The  Agreement  is  hereby  renewed  for  a  term  ending  June  30,  1975  and  shall 
renew  thereafter  for  additional  terms  of  one  year  unless  either  party  shall 
terminate  the  Agreement  on  or  before  June  1. 

October  1975. 

Exhibit  D. — Modification  of  Sales,  Service  and  Use  Tax  Collection 

Agreement 

This  Agreement,  dated  October  10,  1975,  by  and  between  the  Department  of 
Revenue  of  the  State  of  South  Dakota  (the  "State")  and  the  Oglala  Sioux  Tribe 
of  the  Pine  Ridge  Indian  Reservation  (the  "Tribe"),  an  Indian  Tribe  organized 
under  the  Federal  Indian  Reorganization  Act : 

Whereas,  the  Tribe  by  Ordinance  No.  70-03  levied  a  Sales,  Service  and  Use  Tax 
on  sales  by  Indian  retailers  to  any  consumers  or  users  and  on  sales  by  non-Indian 
retailers  to  Indian  consumers  and  users, 

Whereas,  the  Tribe  entered  into  a  Tax  Collection  Agreement  (the  "Agreement") 
with  the  State  of  South  Dakota,  whereby  the  State,  acting  as  an  agent  for  the 
Tribe,  collects  the  retail  taxes  imposed  by  Ordinance  No.  70-03.  The  State,  pur- 
suant to  this  Agreement,  remits  to  the  Tribe  an  amount  equal  to  83%  the  total 
proceeds  of  the  Tribal  and  State  taxes  collected  within  the  Pine  Ridge  Reserva- 
tion, of  which  \c/c  is  retained  by  the  State  to  meet  its  administrative  costs. 

Whereas,  the  Tribe  wishes  to  implement  more  effectively  the  Ordinance  and 
to  collect  the  taxes  provided  therein,  particularly  with  respect  to  the  taxation  of 
sales  by  Indian  retailers, 

Now  therefore,  in  order  to  more  effectively  enforce  Ordinance  No.  70-03  and  to 
derive  thereby  significant  revenues  to  be  expended  for  public  purposes,  the  parties 
hereto  mutually  agree  as  follows  ; 

1.  Collection  of  certain  taxes  by  the  tribe.— The  Agreement  not  withstanding, 
the  Tribe  is  hereby  authorized  to  collect  on  its  own  behalf  from  Indian  retailers 
the  various  taxes  imposed  by  the  Oglala  Sioux  Tribal  Retail  Sales,  Service  and 
Use  Tax  Ordinance. 

2.  Remittance  of  tax  proceeds. — The  Tribe  agrees  to  remit  to  the  State  on  a 
quarterly  basis  an  amount  equal  to  17  percent  of  the  total  proceeds  collected  by 
the  Tribe  pursuant  to  this  Agreement  during  the  preceding  quarter. 

3.  Depository.  Records  of  tribal  collections. — The  Tribe  agrees  to  deposit  all 
taxes  collected  pursuant  to  this  Agreement  in  a  special  account  and  to  provide 
the  State  on  a  quarterly  basis  with  a  full  statement  on  all  taxes  collected  and 
nil  disbursements  from  the  account.  Remittances  to  the  State  shall  be  by  certified 
check  payable  to  the  order  of  the  Secretary  of  Revenue.  State  of  South  Dakota. 

In  witness  whereof  the  State  and  the  Tribe  have  caused  this  Extension  Agree- 
ment to  be  executed  and  delivered  by  their  respective  officers  thereunto  duly 
authorized. 

By 


The  Department  of  Revenue  of 
the  State  of  South  Dakota. 


f't.wmissioner  of  Revenue. 
The  Oglala  Sioux  Tribe  of  the 
Pine  Ridge  Reservation, 
[tribal  seal]  By  Dick  Wilson.  President. 

By  Wilbert  Black  Feather.  St., 

Secretary. 
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This  Agreement  shall  be  considered  as  a  supplement  to  the  Agreement  between 
the  State  of  South  Dakota  and  the  Oglala  Sioux  Tribe  of  December  30,  1970  as 
extended  by  the  Agreement  of  July  1, 1974. 

In  Witness  Whereof,  the  State  and  the  Tribe  have  caused  this  Agreement  to  be 
executed  and  delivered  by  their  respective  officers  thereunto  duly  authorized. 

The  Oglala  Sioux  Tribe  cf  the 
Pine  Ridge  Reservation, 
By  Dick  Wilson.  President. 

[tuibal  seal]  By ,  Secretary. 

The  Department  of  Revenue  of 
the  State  of  South  Dakota, 
[department  seal  J  By ,  Secretary  of  Revenue. 

Tax  Collectiox  Agreement 

This  Agreement,  date ,  by  and  between  the  Department 

of  Revenue  of  the  State  of  South  Dakota  (the  "State")  and  the  Oglala  Sioux 
Tribe  of  the  Pine  Ridge  Indian  Reservation  (the  "Tribe"),  an  Indian  tribe 
organized  under  the  Federal  Indian  Reorganization  Act : 

Whereas,  The  Oglala  Sioux  Tribe  has  jurisdiction  to  tax  sales  by  Indians 
and  sales  by  non-Indians  to  Indians  within  the  limits  of  the  Pine  Ridge  Indian 
Reservation  and 

Whereas,  The  State  of  South  Dakota  has  jurisdiction  to  tax  sales  by  non- 
Indians  to  non-Indians  within  the  limits  of  the  Pine  Ridge  Indian  Reservation, 

Now  therefore,  in  order  to  implement  effectively  their  respective  tax 
jurisdictions  and  derive  there  from  significant  revenues  to  be  expanded  for 
public  purposes  and  for  other  good  and  valuable  consideration,  receipt  of  which 
is  hereby  acknowledged,  the  parties  hereto  mutually  agree  as  follows : 

1.  Collection  of  Tribal  Retail  Sales,  Services  and  Use  Tax. — The  State  hereby 
agrees  to  collect  on  behalf  of  the  Tribe  the  various  taxes  imposed  by  the  Oglala 
Sioux  Tribal  Retail  Sales.  Service  and  Use  Tax  Ordinance  (the  "Ordinance") 
and  to  issue  the  permits  provided  for  in  the  Ordinance. 

2  Remittance  of  Tax  Proceeds. — The  State  agrees  to  remit  to  the  Tribe  on  a 
quarterly  basis  an  amount  equal  to  — %  of  the  total  proceeds  collected  by  the 
State  with  respect  to  the  preceding  quarter  of  the  taxes  imposed  by  the  Ordinance 
and  (with  respect  to  taxable  transactions  within  the  Pine  Ridge  Indian  Reserva- 
tion) the  tax  imposed  by  the  South  Dakota  Retail  Occupational.  Sales  and 
Service  Tax  Act  and  the  South  Dakota  Use  Tax  Act.  The  State  may  retain  out 
of  its  quarterly  remittances  to  the  Tribe  a  total  annual  amount  not  in  excess  of 
two  and  one  half  percent  of  the  total  annual  proceeds  of  the  taxes  imposed  by 
the  Ordinance.  Remittances  shall  be  by  certified  check,  pavable  to  the  order  of 
the  President  and  the  Treasurer  of  the  Tribe. 

3.  Term. — This  Agreement  shall  become  effective  on .  shall  be  for  a 

term  of  one  year  and  shall  terminate  upon  the  receipt  of  the  fourth  quarterly 
remittance  from  the  State  as  provided  for  herein,  unless  sooner  renewed  at  the 
election  of  the  State  and  the  Tribe  upon  terms  and  conditions  as  shall  be  mutually 
agreed,  or  unless  terminated  sooner  by  either  of  the  parties  upon  thirty  days 
notice  in  writing  to  the  other  party.  In  the  event  of  termination  by  the  State 
prior  to  the  expiration  of  one  year  without  the  consent  of  the  Tribe,  the  State  shall 
be  obhgated  to  remit  the  full  quarterly  remittance  provided  for  herein  with 
respect  to  the  quarter  during  which  notice  is  given,  which  obligation  shall  survive 
the  termination  of  this  Agreement. 

In  witness  whereof,  the  State  and  the  Tribe  have  caused  this  Agreement  to  be 
executed  and  delivered  by  their  respective  officers  thereunto  duly  authorized. 

The  Department  of  Revenue  of 
the  State  of  South  Dakota. 

Commissioner  of  Revenue. 
The  Oglala  Sioux  Tribe  of  the 
Pine  Ridge  Reservation. 
By , 

,...._„  .  .  President,  Oglala  Sioux  Tribe. 


Secretary,  Oglala  S:>oux  Tribe. 
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0   lata   Siorx   Ttam   P:;ui.   B  nCE  and   I'si:   Tax   Oimuna- 

ion  1.  Definition  of  termt.  The  following  words,  terms  and  phr.i- 
used  in  this  Ordinance,  have  the  meanings  described  to  them  In  this  section: 
,  l  i  "Business"  includes  any  activity  engaged  in  by  any  person  or  cam    I 

engaged  in  by  him  with  the  object  of  gain,  benefit,  or  advantage,  either  dirt 
indirect : 

(2)    "Commissioner  of  Revenue"'   and   "Department    of   Revenue"   mean   the 
Commissioner  of  B         lie  of  the  Stare  of  South  Dakota  and  the  Department  of 
aneof  the  state  of  South  I  >;ikora,  respe  btvely  : 

-  receipts"  means  the  amount  received  in  money,  credits,  property, 
or  other  monies  worth  in  consideration  of  sales  at  retail  within  this  state,  with- 
out any  deduction  on  account  of  the  cost  of  the  property  sold,  the  cost  of 
materials  used,  the  cost  of  labor  or  services  purchased,  amounts  paid  for  interest 
or  discounts,  or  any  other  expenses  whatsoever,  nor  shall  any  deduction  be 
aiiowed  for  losses  Discounts  for  any  purpose  allowed  and  taken  on  sales  shall 
aot  be  included  as  gross  receipts  Xor  shall  the  sale  price  of  property  returned 
by  customers  when  the  full  sale  price  thereof  is  refunded  either  in  cash  or  by 
credit.  On  all  sales  of  retailers,  valued  in  money,  when  such  sales  are  made 
under  conditional  sales  contract,  or  under  other  forms  of  sale  wherein  the 
payment  of  the  principal  sum  thereunder  be  extended  over  a  period  longer  than 
sixty  days  from  the  date  of  sale  thereof  that  only  such  portion  of  the  sale 
amount  thereof  shall  be  accounted. 

For  the  purpose  of  imposition  of  tax  imposed  by  this  ordinance,  as  has  actually 
been  received  in  cash  by  the  retailer  during  such  quarterly  period  as  defined 
herein  : 

(4 1    ••Indian'*    means    an    individual    who    is   a    member,    either    enrolled    or 
Le  for  enrollment,  of  any  Indian  tribe  recognized  by  the  United  States  or 
an  organization  composed  exclusively  thereof  and  organized  under  the  Consti- 
tution and  Ordinances  of  the  Oglala  Sioux  Tribe  : 

(5)   "Non-Indian"  means  any  person  other  than  an  Indian: 

••Person"  includes  any  individual,  firm  co-partnership,  joint  adventure, 
rporatkm,    municipal   corporation,   estate,    trust,    business    trust. 
vr.  or  any  group  or  combination  acting  as  a  unit,  and  the  plural  as  well  as 
the  singular  in  number  : 

I  7  »  •"Pine  Ridge  Indian  Reservation"  includes  all  lands  within  the  exterior 
boundaries  of  the  Pine  Ridge  Reservation  established  by  the  Act  of  March  2, 
lv.'V.>.  25  Srar.  B88*  including  fee  patented  lands,  roads,  bridges,  waters  and  lands 
used  for  0  8  rnment  purposes,  other  than  the  area  described  in  the  Act 

of  May  27,  1910.  36  Stat.  440,  provided  that  such  exclusion  shall  be  exclusively 
for  the  purposes  of  this  Ordinance  and  shall  not  be  applicable  for  any  other 
purpose  nor  construed  to  waive  or  to  deprive  the  Oglala  Sioux  Tribe  of  any 
rights  or  benefits  under  the  Act  of  March  1,  1889  25  Stat.  888,  or  otherwise  : 

I  8 '  "Relief  Agency"  means  the  State  of  South  Dakota,  any  county,  city  and 
county,  or  district  thereof,  the  Oglala  Sioux  Tribe  or  any  governmental  agency 
thereof,  or  any  agency  engaged  in  actual  relief  work  : 

(9)  -'Retail  Sale"  or  "Sale  at  retail"  means  the  sale  of  tangible  personal 
property  to  the  consumer  or  user  thereof,  or  to  any  person  for  any  purpose  other 
than  for  resale  :  the  sale  of  natural  or  artificial  gas.  electric  energy,  water  and 
communication  service  to  consumers  or  users :  and  the  sale  of  tickets  or  admis- 
sions to  places  of  amusement  or  athletic  com- 

(10)  "Retails"  includes  every  person  engaged  in  the  business  of  selling 
tangible  goods,  wares,  or  merchandise  at  retail,  or  furnishing  of  gas.  electricity, 
water,  and  communication  service,  and  tickets  or  admissions  to  places  of 
amusement  and  athletic  events  as  provided  in  this  Ordinance,  who  eng  - 
therein  at  a  place  of  business  within  the  Pine  Ridge  Indian  Reservation. 
"Retailer"  also  includes  every  person  subject  to  the  tax  imposed  by  Section  4 
and  Section  5.  The  isolated  or  occasional  sale  of  tangible  personal  property  at 
retail  by  a  person  who  does  not  hold  himself  out  as  engaging  in  the  busin-  ss 
selling  such  tangible  personal  property  at  retail  does  not  constitute  such  person 
a  retailer. 

(lit  "Sale"  means  any  transfer,  exchanges,  or  barter,  conditional  or  other- 
wise, in  any  manner  or  by  any  means  whatsoever  for  a  consideration. 

( 12 »  -Treasurer"  means  the  duly  elected  and  acting  Treasurer  of  the  Oglala 
Sioux  Tribe. 

Section  2.  Tax  on  sale  of  tangible  personal  property.  There  is  hereby  imposed 
as  a  tax  upon  the  privilege  of  engaging  in  business  as  a  retailer,  a  tax  of  four 


percent  upon  the  gross  receipts  from  all  sales  of  tangible  personal  property, 
-ring  of  goods,  wares,  or  merchandise,  except  as  taxed  by  Section  3  and 
except  as  otherwise  provided  in  this  Ordinance,  sold  at  retail  in  the  Pine  Ridge 
Indian  Reservation  (a)  by  Indian  retailers  to  any  consumers  or  users  or  (b)  by 
non-Indian  retailers  to  Indian  consumers  or  users. 

Section  3.  Tax  on  sale  of  farm  machinery  and  irrigation  equipment.  There  is 
hereby  imposed  a  tax  of  two  percent  on  the  gross  receipts  from  the  sale  of  or 
resale  of  farm  machinery  or  irrigation  equipment  used  exclusively  for  agricul- 
tural purposes  (a)  by  Indian  retailers  licensed  by  the  Oglala  Sioux  Tribe  or 
(b)  by  non-Indian  retailers  licensed  by  the  Oglala  Sioux  Tribe  with  respect  to 
sales  to  Indians;  provided,  however,  that  whenever  any  trade-in  or  exchange  of 
used  farm  machinery  is  involved  in  the  transaction,  the  tax  shall  only  be  due 
and  collected  on  the  cash  difference. 

Section  4.  Tax  on  receipts  from  professio-nal  and  business  services.  There  is 
hereby  imposed  a  tax  at  the  same  rate  as  that  imposed  upon  sales  of  tangible 
personal  property  in  this  state  upon  the  gross  receipts  of  (a)  any  Indian  from 
the  engaging  or  continuing  in  the  practice  of  any  professional  or  of  any  business 
within  the  Pine  Ridge  Reservation  in  which  the  service  which  is  rendered  is 
a  professional,  technical  or  scientific  nature  and  is  paid  for  on  a  fee  basis,  or 
by  a  consideration  in  the  nature  of  a  retainer,  and  of  (b)  any  non-Indian  from 
the  engaging  or  continuing  in  the  practice  of  any  profession  or  of  any  business 
within  the  Pine  Ridge  Indian  Reservation  with  respect  only  to  the  gross  receipts 
from  services  rendered  to  Indians,  except  it  shall  not  apply  to  those  persons 
engaged  in  the  practice  of  the  healing  arts  and  veterinarians  as  the  same  are 
defined  in  the  laws  of  the  state  of  South  Dakota  and  who  are  licensed  by  an 
examining  board  under  the  laws  of  the  State  of  South  Dakota. 

Section  5.  Tax  on  receipts  from  specific  enumerated  services.  There  is  hereby 
imposed  a  tax  at  the  same  rate  as  that  imposed  upon  sales  of  tangible  personal 
property  by  Section  2  upon  the  gross  receipts  from  engaging  or  continuing  in 
any  of  the  following  businesses  or  services  within  the  Pine  Ridge  Indian  Reser- 
vation (a)  of  any  Indian  and  (b)  of  any  non-Indian  with  respect  to  sales  or 
services  to  Indians;  abstracters,  accountants,  architects,  barbers,  beauty  shops, 
blacksmith  shops,  car  washing,  dry  cleaning,  dyeing,  exterminators,  garage  and 
service  stations,  garment  alteration,  cleaning  and  pressing,  janitorial  services, 
laundry,  linen  and  towel  supply,  photography,  photo  developing  and  enlarging, 
tire  recapping,  welding  and  all  repair  services,  provided,  however,  that  the 
specific  enumeration  of  businesses  and  professions  made  in  this  section  is  not 
intended  to,  in  any  way,  limit  the  scope  and  effect  of  Section  4. 

Section  5.1  Coin  operated  washers  and  dryers — license.  There  is  hereby  im- 
posed an  annual  license  fee  of  five  dollars  for  each  coin  operated  washer  and 
dryer  in  the  Pine  Ridge  Indian  Reservation,  provided,  however,  that  in  munici- 
palities the  license  fee  for  each  coin  operated  washer  and  dryer  owned  and 
operated  by  a  non-Indian  shall  be  three  dollars.  The  license  fee  shall  be  in  lieu 
of  any  sales  or  gross  receipts  taxes  from  the  operation  or  ownership  of  coin 
operated  washers  and  dryers.  Any  Indian  who  shall  violate  the  provisions  of 
this  section  shall  be  deemed  guilty  of  an  offense  and  upon  conviction  thereof 
shall  be  fined  not  more  than  five  hundred  dollars  or  imprisoned  for  a  period 
of  not  more  than  six  months,  or  both.  The  license  fees  provided  for  herein  shall 
be  paid  to  the  Commissioner  of  Revenue. 

Section  6.  Tax  on  utility  and  communication  services.  There  is  hereby  imposed 
a  tax  of  three  percent  upon  the  gross  receipts  from  lass,  furnishing,  or  service 
of  gas,  electricity,  water  and  communication  service,  including  the  gross  re- 
ceipta  from  such  sales  by  any  municipal  corporation  furnishing  gas,  electricity 
and  communication  service  to  the  public  in  its  proprietarv  capacitv,  except  as 
otherwise  provided  in  this  Ordinance,  when  sold  at  retail  from  a  place  of  business 
within  the  Pine  Ridge  Indian  Reservation  to  (a)  by  Indians  to  any  consumer 
or  user  or  (b)  by  non-Indians  to  Indian  consumers  or  users. 

Section  7.  Tax  on  room  rentals  to  transient  guests.  There  is  hereby  imposed 
a  tax  of  three  percent  upon  the  gross  receipts  from  room  rentals  received  from 
ient  guests  of  lodging  establishments  within  the  Pine  Ridsre  Indian  Reser- 
vation owned  by  Indians  and  of  (a)  room  rentals  received  from  Indian  transient 
guests  of  lodging  establishments  within  the  Pine  Ridge  Indian  Reservation 
owned  by  non-Indians.   Lodging  establishment  shall  mean  building,  structure, 

roperty,   and  premise  kept,   used,   maintained,  advertised  or  held  out  to  the 

l)lic  to  be  a  place  where  sleeping  accommodations  are  furnished  in  two  or 

s  rental  units  to  transient  guests.  Transient  guest  shall  be  any  person  who 

residei  in  a  lodging  establishment  less  than  twenty  eight  consecutive  days, 
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Section  8.  Tax  on  amusements  and  other  athletic  events — Records  of  income 
from  amusement  devices.  There  is  hereby  imposed  a  tax  of  three  percent  upon 
the  gross  receipts  from  all  sales  to  Indians  of  tickets  or  admissions  to  places  of 
amusement  and  athletic  events  within  the  Pine  Ridge  Indian  Reservation  and 
of  all  such  sales  by  Indians,  except  as  otherwise  provided  in  this  Ordinance,  and 
upon  the  gross  receipts  derived  by  Indian  operators  from  the  operation  of  pinball 
machines  and  other  mechanical  devices  for  amusement  for  which  a  charge  is 
made  for  the  operation  thereof,  mechanical  phonographs,  shooting  galleries, 
bowling  alleys,  pool  and  billiard  tables  and  upon  such  gross  receipts  derived  by 
non-India&  operators  from  Indian  customers.  In  case  the  operator  is  the  leasee 
of  the  devices  referred  to  in  the  last  preceeding  sentence,  such  leasee  shall  be 
deemed  the  owner  thereof  for  the  purposes  of  this  section.  The  operator  of  the 
machines  above  described  shall  keep  a  record  of  the  gross  income  derived  from 
each  of  said  machines  and  shall  report  the  same  to  the  Department  of  Revenue 
at  the  same  time  other  sales  tax  reports  are  due  upon  forms  prescribed  by  the 
Commissioner  of  Revenue. 

Section  9.  Use  Tax.  There  is  hereby  imposed  on  excise  tax  at  the  same  rate 
as  the  tax  imposed  by  Section  2  on  the  privilege  of  the  use,  storage  and  consump- 
tion within  the  Pine  Ridge  Reservation  of  tangible  personal  property  purchased 
for  use  by  Indians  or  used,  stored  and  consumed  by  Indians  or  purchased  within 
the  Pine  Ridge  Indian  Reservation  from  Indians  for  use  within  the  Pine  Ridge 
Reservation  from  and  after  the  effective  date  of  this  Ordinance.  The  tax  im- 
posed by  this  section  shall  be  interpreted  and  construed  in  the  same  manner  as 
the  South  Dakota  Use  Tax  Act,  as  amended,  and  regulations  of  the  Department 
of  Revenue  issued  thereunder,  and  this  shall  be  considered  a  similar  tax  except 
that  it  shall  apply  only  to  use,  storage  and  consumption  by  Indians  or  to  pur- 
chase from  Indians  for  use,  storage  or  consumption. 

Section  10.  Constitutional  and  statutors  exemptions  from  taxation.  There  are 
hereby  specifically  exempted  from  the  provisions  of  this  Ordinance  and  from  the 
computation  of  the  amount  of  tax  imposed  by  it,  the  gross  receipts  from  sales 
of  tangible  personal  property  which  the  Oglala  Sioux  Tribe  is  prohibited  from 
taxing  under  the  Constitution  and  Bylaws  of  the  Tribe  or  under  the  Constitution 
or  laws  of  the  United  States. 

Section  11.  Exemptions  of  certain  sales.  There  are  hereby  specifically  exempted 
from  the  provisions  of  this  Ordinance  and  from  the  computation  of  the  amount 
of  tax  imposed  by  it.  The  gross  receipts  from  sales  to  the  Oglala  Sioux  Tribe, 
to  the  United  States,  to  the  State  of  South  Dakota,  or  to  public  or  municipal 
corporations  in  the  State  of  South  Dakota  or  any  relief  agency  and  the  gross 
receipts  from  sales  exempted  from  tax  by  the  South  Dakota  Retail  and  Occupa- 
tional Sales  and  Service  Act,  SDCL  1907,  10-45-12,  10-45-13,  10-45-14,  10-45- 
15,  10-45-16,  10-45-17,  10-45-18,  10-15-19  and  10-45-20,  as  amended. 

Section  12.  Tax  additional  to  other  occupation  and  privilege  taxes.  The  taxes 
imposed  under  this  Ordinance  shall  be  in  addition  to  all  other  occupation  or 
privilege  taxes  imposed  by  the  Oglala  Sioux  Tribe,  unless  otherwise  specifically 
exempted  by  this  Ordinance. 

Section  13.  Addition  of  tax  to  price  of  sale  or  service.  Absorption  of  price  by 
Retailer  not  to  be  advertised.  Retailers  may  add  the  tax  imposed  under  this 
Ordinance,  as  provided  by  law  and  where  no  provision  is  made,  the  average 
equivalent  may  be  added.  Any  person  whose  services  are  taxed  in  Section  4  or 
Section  5  may  add  the  tax  under  said  sections,  or  the  average  equivalent  thereof, 
to  his  price  or  charge.  It  shall  be  unlawful  for  any  retailer  to  advertise  or  hold 
out  or  state  to  the  public  or  to  any  consumer,  directly  or  indirectly,  that  the 
tax  or  any  part  thereof  imposed  by  this  Ordinance  will  be  assumed  or  absorbed 
by  the  retailer  or  that  it  will  not  be  considered  as  an  element  in  the  price  to  the 
consumer,  or  if  added,  that  it.  or  any  part  thereof,  will  be  refunded. 

Se.tion  14.  Schedule  for  collection  of  tax  from  customer.  The  following 
schedule  is  hereby  adopted  as  the  basis  for  collection  of  the  tax  imposed  by  this 
Ordinance  from  the  Public  where  the  same  is  applicable  : 

$.01  to  $.12 None  $1.13  to  $1.137 $.05 

.13  to  .37 .01  1.3S  to  1.62 .06 

.38  to  .62 .02  1.G3  to  1.87 .07 

.63  to  .87 .03  1.88  to  2.12 .98 

>-  to  1.12 .04 

and  on  each  additional  dollar  or  fraction  thereof  an  increment  in  tax  according 
to  this  schedule. 
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The  rate  prescribed  herein  shall  be  applicable  to  all  excise  registration,  or  use 
taxes  whose  rate  is  fixed  to  or  determined  by  the  rate  prescribed  in  Section  2 
of  this  Ordinance. 

Section  15.  Application  for  retailer  permit.  Every  retailer  engaging  in  a  busi- 
ness within  the  Pine  Ridge  Indian  Reservation  whose  receipts  are  subject  to  tax 
under  this  Ordinance  shall  file  with  the  Department  of  Revenue  an  application 
for  a  permit  or  permits,  and  shall  file  a  duplicate  original  thereof  with  the 
Treasurer.  Every  application  for  such  a  permit  shall  be  made  upon  a  form 
approved  by  the*  Oglala  Sioux  Tribal  Executive  Committee  and  shall  set  forth 
the  name  under  which  the  applicant  transacts  business,  the  location  of  his  place 
or  places  of  business,  and  such  other  information  as  the  Executive  Committee 
may  require.  The  application  shall  be  signed  by  the  owner,  if  a  natural  person : 
in  the  case  of  an  association  or  partnership  by  an  executive  officer  thereof  or 
some  person  specifically  authorized  by  the  corporation  to  sign  the  application, 
to  which  shall  be  attached  the  written  evidence  of  his  authority.  At  the  time 
of  making  such  application,  the  applicant  shall  pay  to  the  Commissioner  of 
Revenue  of  South  Dakota  a  permit  fee  of  fifty  cents  for  each  permit  and  the 
applicant  must  have  a  permit  for  each  place  of  business. 

Section  16.  Display  of  retailer  permit.  A  permit  issued  by  tlie  Commissioner  of 
Revenue  pursuant  to  this  Ordinance  shall  at  all  times  be  conspicuously  displayed 
at  each  place  of  business  within  the  Pine  Ridge  Reservation  whose  receipts  are 
subject  to  tax  under  this  Ordinance. 

Section  17.  Quarterly  return  and  remittance.  On  or  before  the  fifteenth  day  of 
the  month  following  each  quarter  of  the  year,  or  at  such  other  times  as  the  Com- 
missioner of  Revenue  may  require  or  permit,  every  person  who  is  subject  to  tax 
under  this  Ordinance  shall  make  a  return  and  remittance  to  the  Department 
of  Revenue  on  forms  prescribed  and  furnished  by  the  Department. 

Section  18.  Deduction  allowed  for  sales  refunds.  Refunds  made  by  a  retailer 
during  the  reporting  period  shall  be  allowed  as  a  deduction  in  case  the  retailer 
included  the  receipts,  for  which  a  refund  is  made,  in  the  net  taxable  sales  or  has 
previously  paid  the  sales  tax. 

Section  19.  Credit  for  taxes  paid  on  icortliless  accounts.  Tax  paid  if  account 
collected.  Taxes  paid  on  gross  receipts  represented  by  accounts  found  to  be  worth- 
less and  actually  charged  off  for  income  tax  purposes,  may  be  credited  upon  a 
subsequent  payment  of  the  tax  herein  provided ;  if  such  accounts  are  thereafter 
collected  by  the  retailer,  a  tax  shall  be  paid  upon  the  amount  so  collected. 

Section  20.  Civil  action  for  tax  and  penalty.  In  any  case  of  failure  of  any  tax- 
payer to  pay  the  tax  or  penalty  when  due,  the  amount  of  such  tax  penalty  may 
be  recovered  in  a  civil  action  of  debt,  and  the  Oglala  Sioux  Tribal  Executive 
Committee  is  hereby  authorized  to  bring  such  an  action  on  behalf  of  the  Tribe 
in  the  Tribal  Court  against  any  such  taxpayer  who  is  subject  to  the  jurisdiction 
of  the  Tribal  Court  and  in  any  court  of  competent  jurisdiction  against  any  other 
such  taxpayer. 

Section  21.  Termination  of  lease.  The  Oglala  Sioux  Tribal  Executive  Committee 
is  hereby  authorized  to  terminate  upon  fifteen  days  notice  any  lease  or  other 
agreement  between  the  Oglala  Sioux  Tribe  and  any  person  who  fails  to  pay 
the  tax  or  penalty  when  due  and  any  such  person  shall  also  be  subject  to  the 
additional  penalties  provided  for  in  Section  113  of  the  revised  Code  of  the  Oglala 
Sionx  Tribe. 

Section  22.  Lien  of  tax  and  penalty.  Any  tax  or  penalty  due  from  an  Indian 
taxpayer  shall  be  a  lien  in  favor  of- the  Oglala  Sioux  Tribe  upon  all  property  or 
rights  to  property  whether  real  or  personal,  belonging  to  the  taxpayer  and  upon 
any  funds  held  to  the  credit  of  the  taxpayer  by  the  Bureau  of  Indian  Affairs.  In 
order  to  preserve  the  lien  asainst  subsequent  mortgages,  purchasers  or  judgment 
creditors  for  value  and  without  notice  of  the  lien  the  Treasurer  mav  file  with 
the  Oglala  Sionx  Tribal  Court  and  with  the  Superintendent  of  the  Pine  Ridge 
Indian  Asrency  a  notice  of  said  lien  in  such  form  as  he  shall  elect.  The  Clerk 
of  the  Oglala  Sioux  Tribal  Court  shall  prepare  and  keep  a  register  of  such 
liens,  including  the  name  of  each  Indian  taxpayer,  date  of  notice  and  time  re- 
ceived, amount,  and  when  satisfied.  A  duplicate  register  shall  be  maintained 
at  the  Pine  Ridge  Indian  Agency. 

•  S'ir"fi?n  2jj;  Enforcement  of  Lien.  After  notice  of  lien  has  been  filed  as  provided 
2 J  0n  21"  tne  Treasurer  may  apply  to  the  Oglala  Sionx  Tribal  Court  for  a 
Hv  h  *  warrant  ^hiph  ™y  direct  the  Oglala  Sioux  Tribal  Police  to  collect  the 
ti.o  seizllre  <ind  sale  of  personal  property  of  the  taxpaver  in  accordance  with 
Piocedures  provided  for  by  the  laws  of  the  State  of  South  Dakota.  The  tax 
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so  collected  shall  be  remitted  to  the  Treasurer  but  the  Oglala  Sioux  Tribal  Police 
shall  be  permitted  to  collect  from  the  taxpayer  and  retain  the  compensation  al- 
lowed under  the  laws  of  South  Dakota  prescribing  the  compensation  of  sheriffs 
for  distress  warrant  procedure.  After  such  notice  is  tiled,  the  Treasurer  is  also 
authorized  to  apply  to  the  Bureau  of  Indian  Affairs  for  the  payment  of  the 
amount  due,  or  such  lesser  amount,  as  may  be  held  to  the  credit  of  such  party 
by  the  Bureau  of  Indian  Affairs. 

Section  24.  Satisfaction  of  Lien.  Upon  payment  of  the  tax  and  penalty,  the 
Treasurer  shall  file  forthwith  with  the  Oglala  Sioux  Tribal  Court  and  the  Super- 
intendent, Pine  Ridge  Indian  Agency,  a  satisfaction  which  shall  be  filed  and 
recorded  on  the  duplicate  registers  provided  for  in  Section  21. 

Section  25.  Preservation  of  Records.  Every  person  subject  to  tax  under  this 
Ordinance  shall  maintain  the  books  and  records  required  under  the  Retail  Sales 
and  Service  Tax  Act  of  the  State  of  South  Dakota,  subject  to  all  the  terms  and 
conditions  specified  therein. 

Section  20.  Penalty.  Any  person  subject  to  tax  under  this  Ordinance  who  fails 
to  pay  the  tax  when  due  shall  be  subject  to  a  penalty  of  ten  percent  for  the  first 
year  or  part  whereof  and  six  percent  for  each  additional  year  or  part  thereof. 

Section  27.  Violation  of  Ordinance.  Any  person  subject  to  the  jurisdiction  of 
the  Oglala  Sioux  Tribal  Court  who  fails  to  comply  with  any  of  the  provisions 
of  this  Ordinance  shall  be  guilty  of  an  offense  and  upon  conviction  thereof  shall 
be  sentenced  to  labor  for  a  period  not  to  exceed  thirty  days  or  to  pay  a  fine  not 
to  exceed  one  Hundred  dollars,  or  both,  with  costs. 

Section  28.  Disposition  of  proceeds  of  tax.  All  taxes  and  license  fees  received 
by  the  Oglala  Sioux  Tribe  from  the  Department  of  Revenue  or  otherwise  as 
provided  in  this  Ordinance  shall  be  deposited  in  the  general  fund  of  the  Oglala 
Sioux  Tribe  and  shall  be  expended  only  as  the  Oglala  Sioux  Tribal  Council  may 
direct. 

Section  29.  Overpayments.  If  it  shall  appear  subsequent  to  the  receipt  of  tax 
proceeds  by  the  Tribe  that  an  amount  of  tax  penalty  or  interest  has  been  paid 
which  was  not  due  under  the  provisions  of  this  Ordinance,  whether  as  a  result 
of  a  mistake  of  fact  or  of  law,  then  such  amount  shall  be  credited  against  any 
tax  due,  or  to  become  due,  under  this  Ordinance  from  the  person  who  made  the 
overpayment,  or  such  amount  shall  be  refunded  to  such  person  by  the  Oglala 
Sioux  Tribal  Executive  Committee,  provided  that  a  claim  for  refund  shall  be 
filed  with  the  Treasurer  within  three  years  of  the  collection  of  the  overpayment 
by  the  Department  of  Revenue  or  said  claim  shall  be  forever  barred. 

Section  30.  Agreement  with  the  State  of  South  Dakota.  The  Oglala  Sioux  Tri- 
bal Executive  Committee  is  hereby  authorized  to  enter  into  an  agreement  with 
the  State  of  South  Dakota  to  provide  for  the  collection  of  the  tax  provided  for 
herein.  Such  agreement  may  provide  for  the  retention  by  the  State  of  South 
Dakota  of  a  collected  tax  annually  and  may  provide  that  a  fixed  percentage 
of  the  total  annual  tax  proceeds  collected  by  the  Department  of  Revenue  from 
the  Pine  Ridge  Indian  Reservation  pursuant  to  this  Ordinance  and  pursuant 
to  the  South  Dakota  Retail  Occupational  Sales  and  Service  Tax  Act  and  the 
South  Dakota  Use  Tax  Act  shall  be  paid  to  the  Tribe  of  the  exact  amount  of 
the  tax  imposed  by  this  Ordinance.  The  initial  term  of  the  agreement  shall 
be  for  one  year,  subject  by  renewal  at  the  election  of  the  State  of  South  Dakota 
and  the  Oglala  Sioux  Tribal  Council. 

(i  :;hficatiox 

I,  the  undersigned  as  Secretary  of  the  Oglala  Sioux  Tribe,  hereby  certify  that 
the  Oglala  Sioux  Tribal  Council  is  composed  of  10  voting  members  of  whom  15 
members,  constituting  a  quorum,  were  present  at  the  regular  session  dulv  called 
and  held  on  July  30,  1970,  at  Pine  Ridge,  South  Dakota;  that  the  foregoing 
Ordinance  was  therefore  adopted  by  an  affirmative  vote  of  14  for:  0  against; 
1  not  voting;  that  said  Ordinance  is  in  full  force  and  effect  unless  by  legal 
enactment  of  the  Council  it  shall  be  amended  or  rescinded. 

Secretary  of  Oci.ai  a  Sioux  Tribe. 
Attest : 
Oglala  Sioux  Tribe 


APPENDIX  XVI 

liruKAU  of  Indian  A*taib8  Si  ppobt  roa  the  Fun<  tions  of  Tbihal  Government — 

Cask  Si  i  i>v  OF  Pine  RlDGE  Hi  skuyation 

The  following  report  is  an  historical  examination  of  the  relationship  between 
the  Tribal  Government  Operations  of  the  Bureau  of  Indian  Affairs  and  tribal 
government.  It  is  the  judgment  of  the  Trial  Government  Task  Force  that  a  case 
study  will  provide  a  clear  historical  perspective  of  the  role  the  Tribal  Govern- 
ment Operations  assumes  in  tribal  government  development.  After  examining 
forty  years  of  communication  between  the  Bureau  and  the  Zuni.  Cheyenne  River 
Sioux  and  Oglala  Sioux  Tribal  Governments,  the  Task  Force  believes  that  the 
communications  between  the  Oglala  Sioux  Tribe  typically  illustrates  the  re- 
quests and  responses  which  have  shaped  IRA  tribal  governments  since  the 
passing  of  the  Indian  Reorganization  Act  of  j934.  The  Deputy  Assistant 
Secretary  of  the  Bureau  of  Indian  xVffairs.  too.  noted  that  "Pine  Ridge  is  both 
unique  and  typical.  Many  of  the  underlying  causes  (of  government  problems) 
are  all  too  typical  of  too  many  Indian  reservations."  : 

Tribal  self-governmenl  is  the  Indian's  historical  and  inherent  right  to  govern 
their  internal  affairs  due  to  their  sovereign  authority— an  authority  which  has 
consistently  been  substantiated  by  the  United  States  Court.3  While  tribal 
authority  has  been  defined  and  limited  by  acts  of  Congress,  the  bureaucratic 
requirements  of  uniformity  imposed  by  the  Bureau  of  Indian  Affairs  have  under- 
cut the  powers  of  tribal  government  and  reduced  them,  often,  to  a  state  of 
paralysis. 

One  of  the  most  inhibiting  of  the  uniform  requirements  is  the  authority  of 
Secretarial  approval  written  into  the  IRA  constitutions. 

Authority  for  Secretarial  approval  of  tribal  ordinances  is  designated  in  the 
Indian  Reorganization  Act  constitutions  (IRA).3  A  typical  example  is  the 
constitution  of  the  Oglala  Sioux  of  the  Pine  Ridge  Reservation  in  South  Dakota. 
which  provides  that  the  tribal  council  shall  exercise,  subject  to  review  or  ap- 
proval hy  the  Secretary  of  the  Interior,  the  following  powers: 

To  appropriate  for  public  purposes  of  the  tribe  any  available  tribal 
council  funds. 

To  levy  taxes  upon  members  of  the  Oglala  Sioux  Tribe  and  to  levy 
taxps    or    license    fees    upon    non-mem  1,<  \    business    within  the 

reservation. 

To  exclude  from  the  restricted  lands  of  the  Pine  Ridge  Reservation 
persons  not  legally  entitled  to  reside  therein. 

To  promulgate  and  enforce  ordinances  governing  the  conduct  of  mem- 
bers of  the  Oglala  Sioux  Tribe,  and  providing  for  the  maintenance  of 
law  and  order  and  the  administration  of  justice  by  establishing  a 
reservation   court   and   defining   it-   duties   and   powers. 

To  purchase  under  condemnation  proceedings  in  courts  of  competent 
jurisdiction,  land  or  other  property  needed  for  public  purposes. 

To  protect  and  preserve  the  property,  wildlife,  and  natural  resources, 
gases,  oils,  and  other  minerals,  etc. — of  the  tribes,  and  to  regulate  the 
conduct  of  trade  and  the  use  and  disposition  of  property  on  the 
re-'orvation. 

To  regulate  the  inheritance  of  property,  real  and  personal,  other 
than  allotted  lands,  within  the  territory  of  the  Pine  Ridge  Reservation. 

To  provide  for  the  appointment  of  guardians  for  minors  and  mental 
incompetents.4 


1  Spprbil  Import  from  the  Deputy  Assistant  Secretarv  to  the  Secretarv.  Re-  Pine  Rldffe 
June  24.  1975. 

2  Cohen.   Felix   P..   Handbook   of  Federal  Indian  Law.   Universitv   of  New  Mexico  Press 
Albuquerque.  New  Mexico  1942.  "The  Sco^e  of  Tribal  Self-government." 

3  Indian  Reorganization  Act  (Wheeler-Howard  Biin.  1934 

o  '  ^^t^'fi011  »nd   Bv-Laws  of  the  Oglala  Sioux  Tribe  of  the  Pine  Ridge  Reservation 
South  Dakota.  Article  IV.  (Approved  January  3.".  1936). 

(33o) 
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For  tribes  with  IRA  constitutions,  if  endorsement  of  the  Secretary  is  not  ob- 
tained, an  ordinance,  resolution  or  amendment  is  unenforceable.  Moreover,  in 
cases  where  an  ordinance  is  not  approved  by  the  Secretary,  the  tribe  has  no 
authority  to  appeal  the  Secretary's  decision.  It  is  this  general  approval  power 
of  the  Secretary  and  the  surrogate  approval  power  of  the  Superintendent  and 
Field  Officers  which  both  intentionally  and  unintentionally  frustrates,  under- 
mines and  destroys  the  possibility  of  responsible  tribal  government.  The  body  of 
this  report  shall  document  specific  circumstances. 

To  understand  the  development  of  the  tribal  constitutional  inhibitor,  we  must 
examine  the  historical  reason  behind  the  inclusion  of  the  approval  power  in  the 
tribal  constitutions  enacted  by  the  Indian  Reorganization  Act  of  1934.  It  is  the 
judgment  of  this  Task  Force  that  the  history  and  reason  for  its  inclusion  in  the 
sample  IRA  constitutions  exemplifies  the  paternalism  and  lack  of  trust  which 
permeates  and  perpetuates  a  dependent  relationship  of  tribal  governments:  A 
BIA-controlled  relationship  which  will  not  recognize  the  fact  that  Indian  na- 
tions are  capable  of  governing  themselves.  Commissioner  Philleo  Nash  believed 
that  the  purpose  for  creation  of  the  IRA  constitutions  was  to  develop  transi- 
tional governments  amongst  the  tribes,  which  would  one  day  both  emulate  and 
be  absorbed  by  the  bureaucracies  of  the  United  States  government.  Nash  said : 

"We  think  that  the  responsibility  of  the  Federal  government  is  to  work  with 
them  (tribal  government),  to  aid  them  toward  the  evolution  of  a  form  of  local 
government  which  is  compatible  with  and  is  a  part  of  our  governmental  system. 
At  the  present  time  they  are  partly  in  and  partly  out.  It  is  in  this  sense  that 
they  are  transitional  governments."  5 

And,  it  is  in  this  sense  that  the  policy  of  molding  and  shaping  Indian  nations 
through  their  tribal  government  to  fit  into  the  demands  of  an  unrelenting,  self- 
preserving  bureaucracy  is  continued. 

INDIAN    REORGANIZATION    ACT    IN     CONTEXTUAL    TRIBAL    HISTORY 

Because  current  Indian  policy  is  generally  a  reaction  to  the  era  which  pre- 
ceded it,  a  brief  historical  description  of  the  Sioux  Nation  will  place  the  era  of 
the  IRA  constitution  in  a  more  clear  political  perspective.  The  following  his- 
torical description  is  abstracted  from  testimony  at  the  1976  Aberdeen  Hearings 
of  the  American  Indian  Policy  Review  Commission  on  Tribal  Government : 

This  land  we  called  ours  all  belonged  to  the  Sioux.  Here  the  Indians  lived  as 
free  as  men  had  ever  lived  bound  only  by  the  earth  and  sky.  Roaming  herds  of 
buffalo  and  elk  were  sacred  animals  providing  everything  the  Indian  needed ; 
food,  shelter  and  clothing,  but  an  explosion  rocked  the  Sioux  Nation  in  1848. 

On  the  banks  of  Sutter  Creek  in  California,  gold  was  discovered.  The  spring 
of  1849  saw  the  greatest  mass  movement  of  human  beings  in  American  history. 
The  California  gold  rush — a  quarter  of  a  million  people — moved  across  Indian 
territory,  slaughtering  the  game  as  they  went.  In  1851  Congress  authorized 
treaties  with  Indian  tribes  as  land  was  being  crossed.  Ten  thousand  Indians 
from  all  the  Plains  tribes  met  in  Wyoming  and  accepted  the  terms  of  the  Treaty 
of  Fort  Laramie.  It  gave  the  government  the  right  to  establish  roads  over  Indian 
territory  and  promised  Indians  a  payment  of  $50,000  a  year  for  fifty  years.  It 
settled  all  complaints  for  the  destruction  of  buffalo  with  trinkets  and  beads. 
The  treaty  also  laid  out  the  boundary  of  the  lands  which  we  recognize  as  belong- 
in?  to  each  side  involved.  The  lands  of  the  Sioux  extended  from  the  Missouri 
to  the  Big  Horn. 

During  the  ten  years  that  followed,  the  Sioux  fully  observed  the  terms  of  the 
treaty  but  then,  in  1861.  gold  was  discovered  in  Montana.  The  flow  of  gold  seekers 
turned  to  the  north  to  the  heart  of  the  buffalo  country,  and  little  bands  without 
organization,  young  warriors,  began  to  attack  them.  The  U.S.  Army  moved  into 
the  Hautal  River  area  and  pushed  farther  for  the  benefit  of  the  Montana  gold 
sookers.  This  was  more  than  the  Sioux  could  endure.  Red  Cloud  beseized  the 
forts,  War.  Then  those  who  favored  peace  came  into  power  in  Washington  and 
another  treaty  was  drawn  up  at  Fort  Laramie  in  1868.  The  Indians  promised 
to  stop  fighting.  The  U.S.  Government  agreed  to  keep  all  people  out  of  the  Sioux 
territory  except  government  agents.  Land  west  of  the  Missouri  was  not  ceded 
to  the  United  States  Government  by  the  Sioux.  The  treaty  stated  that  no  part 
the  reservation  could  be  sold  or  given  up  without  the  written  consent  of  three- 
f  mirths  of  the  adult  Sioux  men.  This  and  all  other  treaties  recognized  the  right 
>f  tbe  Sioux  men  to  continue  governing  their  own  people.  Most  of  the  non-Sioux 

hives:  Bureau  of  Indian  Affairs.  Philleo  Nash  on  IRA  Constitutions. 
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tribes  signed  immediately  but  Bed  Cloud  would  not  sign  Cor  bis  tribe  until  the 
forts  were  actually  abandoned.  When  the  U.S.  Army  withdrew,  lied  Cloud 
moved  in  and  burned  every  building.  Then  he  went  to  Laramie  and  signed  the 
treaty,  lie  believed  that  the  Indians  could  keep  their  land.  But  seven  years  later, 
it  happened  again.  Gold  was  discovered  in  the  Black  Hills  and  another  gold  rush 
was  on.  Miners  stampeded  the  Black  Hills  without  legal  right.  This  time  not 
over,  but  directly  into  Sioux  country  to  stay.  Eleven  thousand  settlers  poured 
In  during  the  first  two  months  of  1870.  Contrary  to  the  U.S.  Government  promise, 
the  Army  did  not  protect  the  Sioux  Nation  against  these  settlers.  In  a  number 
of  instances,  they  protected  the  gold  seekers.  Protests  by  the  Indians  fell  on 
deaf  ears.  Congress  did  authorize  the  commission  to  negotiate  with  the  Sioux 
for  the  rental  of  the  Black  Hills  for  mining  purposes  only.  The  Sioux  weren't 
interested  in  renting  or  selling.  They  simply  wanted  the  intruders  to  leave  their 
Black  Hills.  The  Great  Council  broke  up  with  no  agreement  reached.  The  U.S. 
public  rose  in  protest.  The  U.S.  Congress  denounced  the  Sioux  Nation  on  the 
floor  of  the  House  and  Senate.  The  U.S.  Government  demanded  the  Black  Hills 
gold  fields,  treaty  or  no  treaty.  The  Sioux  undertook  to  protect  their  homes,  to 
do  for  themselves  what  the  government  had  promised  to  do  under  the  treaty. 
The  United  States  War  Department  began  immediate  preparation  to  conquer 
the  Sioux.  A  three-prong  push  movement  was  set  up  under  Generals  Crook,  Terry 
and  Gibbons.  General  Custer  and  his  Seventh  Cavalry  were  part  of  Terry's 
command.  The  Sioux  under  Chief  Crazy  Horse  stood  off  General  Crook.  They 
wiped  out  General  Custer  at  the  Little  Big  Horn.  Now  the  U.S.  Government 

i  demanded  the  Sioux  to  be  crushed.  Now  the  U.S.  Government  insisted  on  simply 
taking  the  Black  Hills. 

In  1877,  Congress  passed  the  Indian  Appropriation  Act  which  made  a  slight 
change  in  the  western  boundary  of  the  permanent  reservation.  This  Act  simply 
took  the  seven  and  one-half  million  acres  of  the  Black  Hills  from  the  Sioux  as  well 
as  twenty-two  million  acres  outside  the  Black  Hills.  By  1880,  Feldtrap  had  driven 

'  the  Sioux  back  to  the  remaining  reservation.  The  buffalo  were  gone.  The  Sioux 
wore  now  utterly  dependent  on  the  government  which  kept  them  in  line  by  a 

!  simple  method.  Submit  or  starve.  Cutting  off  Sioux  rations  was  authorized  by 

'  acts  of  Congress.  The  Sioux  were  forced  to  eat  their  horses  and  dogs,  but  still 
Less  than  ten  percent  of  the  Sioux  would  sign  the  paper  that  would  give  up 

.the  Black  Hills. 

In  the  late  ISSO's  the  State  of  South  Dakota  was  to  be  formed.  The  Great  Sioux 
Reservation  stood  as  a  barrier  between  the  white  settlements  on  the  east  and 

,  west.  The  U.S.  government  thought  a  wide  strip  should  connect  the  two  portions  of 
South  Dakota  as  well  as  provide  easy  access  to  the  Black  Hills.  By  again  using 
the  method  of  submit  or  starve,  the  U.S.  got  it;  another  nine-million  acres  were 
declared   surplus   aud   opened   to   non-Indian   settlement.   The   Sioux   could   do 

'  nothing.  In  their  despair  the  Sioux  wrere  ripe  for  the  visions  of  a  prophet  who 

said  a  Messiah  would  come  with  the  ghost  of  their  deeds  to  drive  the  white  man 

out  and  bring  back  the  game.  The  U.S.  government  decided  to  stop  this  religion 

if  it  took  the  whole  army.  Sitting  Bull  was  killed. 

The  Seventh  Cavalry,  Custer's  old  outfit,  was  ordered  to  Pine  Ridge  to  stop 

'any  Indian  movement.  Big  Foot's  stand  on  the  Cheyenne,  two  months  earlier, 
felled  the  Tiny  Ridge.  The  U.S.  cavalry  overtook  the  Indians  seventeen  miles 
short  of  safety  on  a  creek  called  Wounded  Knee.  While  army  machineguns  spun 
on  the  Sioux  from  three  sides,  the  Sioux  laid  down  their  rifles  in  a  pile  on  the 
ground.  A  medicine  man  threw  a  handful  of  dust  in  the  air  as  a  gesture  of  de- 
fiance. No  one  knows  who  fired  the  first  shot,  but  within  two  minutes  it  was  all 
over.  Most  of  the  Sioux  men  died  where  they  sat.  Five  miles  down  the  creek,  the 
t'S.  Army  pursued,  and  shot  down  women  and  children.  Mercifully,  a  South 
Dakota  blizzard  moved  in  to  silence  the  wounded  and  helpless.  After  several 
lays,  the  cavalry  returned  to  Wounded  Knee.  Three  hundred  men,  women  and 
•hildreu  laid  dead.  Big  Foot  was  frozen  where  he  sat.  The  rigid  bodies  were 
!<»aded  on  wagons  and  buried  together  in  one  large  pit.  After  this  so-called  battle 
if  Wounded  Knee,  the  Sioux  were  crushed.  If  tribal  resentment  existed,  the  U.S. 
government  blamed  it  on  the  Sioux  leaders.  The  U.S.  government  removed  the 
?reat  chiefs  from  their  positions  in  the  tribes  and  appointed  men  who  would  do 
is  told.  The  U.S.  government  was  determined  to  make  farmers  of  the  Sioux. 
t  In  1907,  the  government  issued  every  family  one  of  their  plows  and  told  the 
>ioux  to  dig  in.  The  allotment  broke  up  the  reservation  into  individual  tracts 
lind  decided  that  there  was  more  land  than  the  Sioux  needed.  The  "surplus"  was 
opened  to  non-Indian  homesteading.  The  reservation  changed  again.  During  the 
jlepression  years,  the  farms  dried  up  and  the  Sioux  were  hungry  again. 

77-465—77 23 
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In  1934  however  the  U.S.  government  ostensibly  reversed  its  policy  of  termi- 
nation^ allow  the  Sioux  their  own  self-government.  But  history  doesn't  change 
the  memories  of  people  so  easily.  During  this  period  the  U.S.  government  created 
national  works  projects  for  the  Indians  but  Pearl  Harbor  cut  the  program  short. 
Public  funds  were  required  for  war  purposes  and  the  Sioux  were  told  to  leave  the 
reservation  and  find  work  somewhere  else.  To  survive,  large  numbers  of  Sioux  did 

lei'  • 

'    Those  who  remained  would  attempt  to  redefine  their  legacy  under  the  Indian 

Reorganization  Act— known  as  the  "Indian  New  Deal". 

INDIAN  REORGANIZATION  ACT  OF  1934 

The  Indian  Reorganization  Act  (IRA)  was  a  Congressional  attempt  to  shift 
its  policy  from  termination  and  assimilation  to  one  supportive  of  tribal  govern- 
ment. While  the  IRA  was  regarded  by  many  as  a  reversal  in  U.S.  government 
policy  of  extinction  of  Indian  sovereignty,  the  facts  are  that  only  the  venue  of 
termination  was  altered.  But  the  Act  sounded  hopeful : 

An  Act — to  conserve  and  develop  Indian  lands  and  resources ;  to  ex- 
tend to  Indians  the  right  to  form  business  and  other  organizations :  to 
establish  a  credit  system  for  Indians ;  to  grant  certain  rights  of  home 
rule:  and  for  other  purposes.7 
As  Indian  Affairs  had  been  moved  from  the  War  Department  to  the  Depart- 
ment of  the  Interior,  the  Act  was  hopelessly  tied  to  the  burgeoning  BIA  bureauc- 
racy. According  to  Carlos  Embry  in  his  book.  America's  Concentration  Camps, 
the  "IRA  selves  to  keep  the  Indian  in  virtual  slavery  to  Uncle  Sam  .  .  .  and  sub- 
servient to  the  Secretary  of  the  Interior."  6 

The  bureaucratic  entanglements  for  tribes  with  the  Secretarial  approval  pro- 
vision in  their  constitutions  are  all  too  evident :  If  a  tribal  council  wishes  to  pass 
an  ordinance,  the  council  must  keep  a  careful  record  in  its  minutes.  One  or  more 
copies  of  the  minutes  must  be  retained  by  the  tribe  for  its  permanent  record : 
then  one  or  more  copies  must  be  made  for  the  BIA  agency  Superintendent,  one  or 
more  copies  for  the  BIA  area  office  and  at  least  six  copies  for  the  Washington 
office.  Then  the  minutes  must  be  indexed  so  that  anyone  examining  them  may  see 
at  a  glance  what  questions  were  discussed  and  what  actions  taken. 

Bur  these  minutes  serve  only  to  provide  information  to  the  Department  of  the 
Interior.  Official  action  will  not  be  taken  by  the  Washington  office,  or  the  Depart- 
ment on  any  resolution,  ordinance  of  request.  The  tribal  governing  body  must 
submit  a  separate  document  embodying  its  ordinance  or  resolution  to  the  Superin- 
tendent who  often  is  limited  to  a  set  time  that  he  must  respond  or  the  resolution 
is  negated.  Ordinances  requiring  Secretarial  approval  often  take  tremendous 
amounts  of  time  which  slow  down  the  governing  machinery. 

Tribal  councils,  in  preparing  the  ordinances  and  other  matters  to  be  presented 
to  the  Department  are  further  instructed  to  comply  with  the  specific  language 
which  is  to  appear  at  the  head  of  an  ordinance  or  resolution ;  to  see  that  it  con- 
tains a  citation  showing  the  specific  provision  in  the  constitution  or  charter 
authorizing  the  action ;  to  see  that  it  is  signed  by  the  appropriate  tribal  officials, 
certifying  the  action  and  the  vote ;  to  see  that  it  bears  the  Superintendent's  en- 
dorsement and  if  he  endorses  it,  the  date  of  the  endorsement.  The  document  must 
be  accompanied  by  a  letter  containing  the  Superintendent's  comments  and  rec- 
ommendations. A  copy  is  then  forwarded  to  the  area  director  who  adds  his 
remarks  and  suggestions  and  then  forwards  it  to  the  Commissioner  in 
Washington.6 

What  kind  of  self-government  is  this?  Government  processes  which  come  from 
the  people  are  understood  by  the  people.  But  in  Indian  self-government,  the 
operations  and  terms  are  so  complex  that  expensive  attorneys  are  required  to 
interpret  the  Indian's  "own"  law.  The  forms  and  formulas  are  made  to  fit  into  the 
processes  of  the  Bureau  of  Indian  Affairs.  It  is  process  which  is  apparently  de- 
signed to  support  jobs  for  the  bureaucrats  rather  than  to  promote  the  self-govern- 
ment of  tribal  nations. 

A  frustrated  member  of  the  Rosebud  Sioux  Reservation,  also  an  attornev. 
wrote  of  the  problems  of  bureaucracy  in  1951 : 

•  Aboripen  Rearing  of  the  American  Indian  Policy  Review  Commission,  1976. 
lan  Rpnreanizanon  Act  of  1934  :  Purpose  section 
Di^S^S;  America's   Concentration   Camps.    "Indian  New  Deal  A  Fair  Deal?" 
e  A!  McK*y  Comp.  Inc..  New  York  1972   np.  1P5-°G9 
Discussions  with  Tribal  Government  Organization  at  the  Bureau  and  Embry   (supra). 
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It  has  al-.vays  bein  my  ambition  to  work  for  my  people  in  December 
of  I960,  i  negotiated  contracts  with  the  Rosebud  and  Crow  Greek  Sioux 
Tribes.  To  date,  the  contracts  have  nol  been  approved  by  an  arrogant 
BIA  Commissioner  who  docs  not  Hke  my  associates  on  the  contracts. 
(The  Commissioner)  ...  has  boon  unsuccessfully  trying  to  coerce  the 
tribes  into  repudiating  the  contracts,  because  he  knows  there  Is  nothing 
upon  which  he  can  base  disapproval.  Approval  is  delayed  even  though 
the  ('row  Crock  Indians  are  badly  in  need  of  attorney  representation. 
Their  binds  will  be  Hooded  in  two  years  by  the  Missouri  River  Develop- 
ment The  Sioux  Indian  in  South  Dakota  is  the  victim  and  prisoner, 
economically,  socially,  and  otherwise,  of  one  of  the  most  vicious  bureauc- 
racies, so  insidious  is  its  self-sustaining  nature. 

My  considered  opinion  is  that  as  long  as  we  remain  under  the  paternal 
enslavement  of  the  Indian  Bureau  there  will  be  little  or  no  advancement 
except  in  the  official  pay  envelopes.  My  idea  is  that  the  Indian  Bureau 
Should  be  abolished  totally  and  absolutely.10 

AX    ARCHIVES     SEARCH    OF    THE    BUREAU    OF    INDIAN     AFFAIRS    TRIBAL    GOVERN  ME  ITT 

OPERATIONS   RELATIONSHIP   TO  THE   OGLALA   SIOUX  TRIBE  AT  PINE  RIDGE 

Ivan  Drift,  an  Oglala  Sioux,  described  his  tribe's  conversion  to  dominant  cul- 
ture bureaucracy  in  a  1043  report  to  the  Bureau  of  Indian  Affairs  : 

Lakota,  Dakota,  Nakota  :  meaning  friends,  allies. 

Xadowe:  Supposed  to  be  Algonkin  (Ojibway)  nickname  for  enemies 
and  snakes. 

Nadowesewig:  Said  to  be  old  Ojibway  nickname  for  Dakota  and 
meaning  little  enemies  or  little  snakes. 

Nadowesioux  :  Early  Frenchmen  corruption  and  spelling  to  pluralize 
word. 

Sioux:  American  abbreviation. 

Soo :  American's  mispronunciation  of  an  abbreviation  of  a  corruption 
of  a  nickname  of  Indian  sarcasm  meaning  the  opposite  of  Dakota  or 
Enemies. 

Lakota  has  a  meaning,  Sioux  means  nothing.  Pine  Ridge  is  considered 
to  be  the  least  progressive  and  most  Indian  of  all  the  Sioux.  Rather  it  is 
the  least  progressive,  but.  probably  the  least  Indian  but  becoming  the 
most  Sioux."  u 

TRIBAL  GOVERNMENT  HISTORY  AT  PINE  RIDGE  !  BUREAUCRACY  TO  CREATE  A  TRIBE  IN  ITS 

OWN  IMAGE 

Xcir  Dealers  vs.  Old  Dealers: 

Government  policy  changed  often  during  the  early  reservation  period.  Chiefs 
were  denounced,  deposed,  reinstated,  given  special  considerations  and  privileges.12 
The  point  was  to  weld  the  tribe  into  submission  to  the  higher  authority  of  the 
Bureau  of  Indian  Affairs.  Indian  Officer  McGillicudy.  at  the  turn  of  the  century 
"on  orders  from  Washington  that  neatly  fitted  in  with  his  own  desires.  Was  trying 
to  destroy  the  power  of  the  chiefs,  break  up  the  tribal  organization,  and  gather 
all  authority  into  his  own  bands  as  the  United  Stares  agent.  But  he  could  not 
even  talk  to  his  Indians  unless  he  requested  that  the  chiefs  call  a  council  and 
even  then  had  to  talk  through  interpreters  who  were  generally  chosen  by  the 
chiefs."  13 

Eater,  however,  McGillicudy  had  his  own  way.  In  a  1953  letter  to  F<  Iix  Cohen. 
the  Pine  Ridge  Superintendent  explained  the  history  of  law  enforcement  at  Pine 
Ridge : 

The  Pine  Ridge  police  was  started  in  1879  when  Dr.  McGillicudy  be- 
came agent  at  Pine  Ridge.  The  police  organization  at  that  time  resembled 
an  armed  and  mounted  constabulary.  It  consisted  "f  50  selected  Oglala 
Sioux  Indians.  They  were  responsible  to  the  agent  and  not  to  the  tribe. 


10  Archives:   Bureau   of   Indian  Affairs.   AccessiOD   No.   57-A   1SS.,   File  042    1951   letter 
from  South  Dakota  Attorney  General. 

u Archives:   Bureau   of  Indian  Affairs,  Accession  No.   5GA-538,  File  042    Ivan  Drift- 
File  Xo.   10224. 

15  Archives:  Bureau  of  Indian  Affairs  1943-19.J2.  Accession  Xo.  .If.A-.'Ss    r»7\-iss    r»7  \_ 
1SS.  Intra-Bureau  communications. 

.« t13  Hyde    George  E.  ;  "Red  Cloud's  Folk".  University  of  Oklahoma  Press,  Norman,  1937. 
A  Sioux  Chrom^e."  University  of  Oklahoma  Press.  Xorman   1956 
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Tbov  wfere  paid  by  the  government.  They  were  in  reality  a  bodyguard 
fur  the  agent  and  a  police  force  to  protect  the  government  property  on 
the  reservation.  All  tribal  police  were  paid  by  the  government  until  the 
jtablishment  of  the  present  police  system  as  provided  for  in  the  so-called 
<  Ordinance  81.1* 
Tn  counteract  the  divisive  effects  of  the  1868  treaty  which  fractionated  the 
Sioux  Nations    a  Sioux  Council  was  established  to  pursue  claims  against  the 
I    S  Government  for  the  talking  of  the  Black  Hills  as  well  as  other  ceded  portions 
of  the  original  Great  Sioux  Reservation.  Initially,  this  council  was  consulted  by 
BIA  administrators.  The  administrators  dubbed  it  the  "Chief's  Council."  The 
-roup  was  composed  almost  entirely  of  older  full  bloods  who  were  often  sons  of 
former  band  chiefs.15 

But,  with  the  passage  of  the  IRA,  the  treaty  council  became  known  as  the 
"Old  Deal"  by  the  Oglalas.  One  full  blood  told  a  BIA  field  officer  that  "we  Indians 
don't  have  Democrats  or  Republicans,  just  old  and  new  dealers.  But  all  of  us 
stand  for  the  treaty."18  Much  of  the  tribe  were  old  dealers.  When  the  IRA  con- 
stitution was  brought  before  the  tribe  by  the  Bureau,  the  old  dealer  tribal  mem- 
bers were  nearly  successful  in  blocking  the  vote  on  the  proposed  charter  of  in- 
corporation, but  once  the  IRA  passed,  no  provisions  were  made  to  merge  the  treaty 
council  with  the  new  constitutional  government.  The  Bylaws  of  the  Oglala  Sioux 
Tribe  in  Article  VI,  Section  I  provide  that : 

The  Tribal  Council  may  appoint  delegates  to  represent  Oglala  Sioux 
Tribe  in  national  Sioux  Councils. 

The  treaty  council,  however,  pointedly  ignored  the  usurpation  of  their  function 
and  continued  to  press  their  claim  with  the  Sioux  Nation. 

The  files  in  the  archives  are  replete  with  charges  made  against  the  tribal 
council  by  the  Old  Dealers.  The  Superintendent  and  the  Bureau  of  Indian 
Affairs'  representatives  stopped  dealing  with  the  Old  Dealers  to  recognize  the 
more  enculturated  New  Dealers  who  were  often  elected  to  the  council  with 
Bureau  support.  The  beginning  of  the  end  was  evident  and  blood  quantum  was 
becoming  a  critical  issue.  The  new  dealing  tribal  council  members  were  gen- 
erally younger  and  more  influenced  by  the  white  bureaucracy.  It  is  highly 
significant  that  the  Old  Dealers  did  not  abide  a  tribal  council  delegation  to 
Washington  on  Sioux  claims  issues  or  other  sensitive  matters.  Separate  groups, 
one  authorized  by  the  tribal  council  and  another  by  the  treaty  council,  journeyed 
to  Washington  at  the  same  time,  each  jockeying  for  the  attention  of  the  officials 
at  the  Bureau.  A  divisive  and  undermining  precedent  had  begun :  Tribal  members 
were  forced,  by  the  very  authority  of  the  Bureau,  to  look  to  its  higher  status 
to  resolve  what  should  have  been  purely  internal  tribal  matters.17 

Current  Old  Dealers  formed  the  Inter-District  Council.  The  Council  was  a 
combination  of  traditionalists,  Old  Dealers  and  other  Sioux  members  who  did 
nor  desire  to  become  enculturated  in  the  BIA  formula.  Some  of  these  Old  Dealers 
were  elected  to  the  tribal  council  but  generally  they  prefer  to  maintain  the 
traditional  manner  of  self-government.  In  February  of  1962,  the  Inter-District 
Council  met  at  Wounded  Knee  to  consider  the  report  of  a  tribal  investigating 
committee  authorized  by  the  tribal  council  to  investigate  itself  and  its  executive 
committee.  The  conclusion  of  the  report  submitted  by  the  committee  chairman 
detailed  the  mismanagement  of  funds,  IRA  in-council  strife  and  appoint- 
ments by  favoritism.  An  Old  Dealer  motioned  to  recall  the  entire  council  body 
including  the  executive  committee,  and  scheduled  new  elections.  The  motion  was 
seconded  and  passed  unanimously  by  the  Inter-District  Council. 

To  implement  this  decision  in  accordance  with  Article  IX  of  the  tribal  con- 
stitution, one-third  of  the  eligible  voters  were  required  to  sign  a  petition. 
Approximately  1200  names  were  gathered.  But  the  tribal  council  decided  that 
the  necessary  signatures  had  not  been  collected  and  the  matter  was  not  brought 
to  a  vote.  (At  that  time,  the  total  population  of  the  tribe  was  8500  but  census 
rolls  for  voting  purposes  were  not  taken.)18 


m  Archives  :  Bureau  of  Indian  Affairs  (1953-1954).  Accession  No.  59A-643.  1953  letter  to 
Felix  Cohen. 

»  Archives:  Bureau  of  Indian  Affairs.  Intra-Bureau  Memoranda.  Accession  No.  59A-G43. 
055  Series. 

"UVrr-rji,  Stephen  :  "The  History  and  Development  of  Oglala  Sioux  Tribal  Government," 
wnshincton  Tribal  Government  Operations.  September.  1965. 
Serlesr-C19l|il9£ieaU  °f  Indian  Affairs-  Accession  No.  56A-588,  57A-18S,  59A-643,  055 

tt Archives:  Bureau  of  Indian  Affairs  1962.  Accession  No.  69A-3351. 
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The  Bureau  bad  loug  ago  set  precedents  of  Ignoring  portions  of  the  tribe  to 
accommodate  its  own  needs.  The  Bureau  requested  that  tribal  government  re- 
organize its  communities  to  accommodate  the  IRA  constitution.  In  a  letter  to 
the  Commissioner  on  October,  1935,  the  Field  Agent  stated  that: 

If  we  start  allocating  representatives  instead  of  Daring  representation 

In  each  district  at  large  we  will  not  be  able  to  keep  away  from  .  .  . 
friction.  But  if  each  district  were  recognized  it  would  make  a  tendency 
among  other  districts  who  have  practically  equal  population  to  want 
the  same  number  of  representatives  which  would  make  an  unwieldy 
council  indeed.19 

The  Bureau  was  concerned  that  the  tribe  would  not  accept  its  form  of  repre- 
sentational government. 

To  weld  the  IRA  constitution  to  the  tribe,  the  BIA  sent  field  representative-, 
anthropologists  and  other  specialists  to  explain  the  provisions  of  the  IRA  to 
selected  Indian  leaders,  but  it  was  not  easy. 

Superintendent  McGregor  (January  6,  1936)  wrote  to  the  Commissioner, 
"I  think  we  met  more  stubborn  unorganized  resistance  here  on  the  Pine  Ridge 
Reservation  than  in  any  of  the  Sioux  Countries,  and  it  took  every  ounce  of 
energy  and  thought  we  had  in  order  to  win  with  such  false  propaganda  that  was 
made  against  it."  " 

The  BIA  anthropologist  said  that  the  "constitution  provided  for  an  essentially 
modern  form  of  government  based  on  the  theory  that  after  more  than  several 
generations  of  intensive  contact  with  European  Institutions,  the  Oglala  Sioux 
were  prepared  for  such  a  government."  a  Clearly,  the  Bureau,  with  good  inten- 
tions of  reversing  the  effects  of  allotment,  was  attempting  to  glue  on  a  form  of 
government  that  was  outside  the  spectrum  of  internal  tribal  affairs  and  then 
mold  individuals  into  the  required  positions.  Felix  Cohen  said  that  a  "stable 
political  organization  must  reflect  a  community  of  consciousness.  Where  it  is 
not  found  it  could  not  be  taken  very  seriously  by  those  being  governed."  A  gov- 
ernment which  does  not  have  final  authority  cannot  reflect  tribal  "community" 
experience.  And  the  closeness  of  the  vote  to  accept  the  IRA  constitution  ex- 
acerbated the  BIA  imposed  factionalism. 

Less  than  a  year  after  the  seating  of  the  first  IRA  tribal  council.  Superintend- 
ent Roberts  wrote  in  a  letter  to  the  Commissioner  on  March  L'lt.  1 

The  typical  person  referred  to  as  a  mixed  blood  is  well  exemplified 
in  the  President  of  the  Council.  He  is  proud  of  his  white  attitudes.  He 
refers  to  the  full-blood  Indians  in  his  letters  and  in  his  speeches 
ration  Indians  and  indicated  that  they  are  non-progressive  and  non- 
intelligent.  I  think  it  is  accurate  to  say  that  the  full-blood  pattern  here 
would  like  to  follow  the  native  processes,  the  mixed  bloods  following 
the  white  pattern.^ 

Here  is  the  precedent  for  acute  tribal  interest,  particularly  at  election  time, 
for  the  question  of  who  is  a  tribal  member  and  who  is  not.  The  terms  can  be 
understood  either  biologically  or  politically,  depending  upon  point  of  view — 
The  Wheeler-Howard  Act  or  internal  tribal  government.  The  Federal  Census 
in  1960  revealed  that  37%  of  the  total  tribal  membership  consisted  of  biological 
full  bloods,  and  20%  of  the  members  less  than  one-half  Indian  blood.  But.  po- 
litically the  reverse  is  true  according  to  a  Bureau  report. 

About  70  percent  of  the  reservation  residents  are  (political)  full 
bloods  in  terms  of  not  accepting  the  form  and  substance  of  the  IRA 
tribal  government. 

The  LaCreek  District,  which  has  no  Indian  communities  within  its  jurisdic- 
tion, according  to  the  bureau  has  a  disproportionate  number  of  mixed-blood 
politicians  including  Mr.  Wilson — the  first  Tribal  Chairman  under  the  IRA 
government.  Contemporary  Pine  Ridge  is  similar  due  to  the  proximity  of  the 
agency  which  encourages  economic  and  political  dominance  by  more  enculturated 
mixed  bloods. 


19  Archives  :    Bureau    of    Indian   Affairs.    Field   Asent   Letters   to   Commissioner    October. 
1935.  O.'o  Series.  fino-t-SO-Onfi. 

"Archires:    F.urenu    of    Indian    Affairs.    January    fi.    10.10.    A^ce^sion    No.    M84=3€ 
Sei-ies  055.  Also  Feraca   (supra). 

21  Superintendent  McGregor  Letter  to  Comm'ssioner.  January  6,   193«.  Ferari    (supra). 

22  Ibid.  (Feraca). 


342 

Bureau :  „ 

Practically  every  leader  who  has  any  following  at  all,  has  urged  me 
r  >  im  m  influence  back  of  the  Bushfield  Bill  or  abolish  the  Orga- 
Szat  on  Vet  They  do  it  to  get  rid  of  this  council.  Furthermore,  anyone 
££  re^otek  tows  anything  about  the  Sioux  knows  that  any  elected 
officer  Snnot  truly  represent  the  Sioux  people.  Those  who  follow  he 
IndSn  pattern  have  other  ways  of  developing  leadership  (than  the 
BIA  model).23 
In  a  second  letter  to  the  Assistant  Commissioner,  the  Superintendent  said : 
I  have  no  doubt  that  if  the  issue  were  brought  to  a  vote  of  the  people, 
the  whole  council  and  the  Act  as  well  would  be  voted  out  of  existence. 
But  we  should,  I  think,  strive  to  preserve  the  gams  which  are  definite 
and  manv.  I  feel  I  have  spent  too  many  years  here,  building  up  the 
council  often  against  the  urge  of  Indians  and  whites  to  undermine  the 
council  now,  even  though  it  has  gone  haywire.-4 

EARLY   DAYS:    IGNORING   TRIBAL   GOVERNMENT 

In  194°  the  War  Department  condemned  233,000  acres  of  Sioux  trust  and 
alienated  lands  for  an  aerial  gunnery  range.  The  Department  promised  to  return 
the  land  and  make  reparations.  These  promises  would  remain  a  bleeding  sore 
on  the  land  politic  for  the  next  thirty  years.  The  report  which  described  the 
taking  said : 

Indian  residents  are  dependent  upon  natural  resources  of  the  area. 
All  activities  must  be  fitted  into  a  workable  program  that  harmonizes 
with  the  ultimate  land  use  objectives  of  the  Indians  who  obtain  their 
livelihood  from  their  own  resources. 

The  report  went  on  to  compliment  the  727  families  who  produced  victory 
gardens.  The  tone  of  the  report  indicated  that  if  all  Sioux  families  would  produce 
victory  gardens,  the  process  of  "civilization"  would  be  completed.  Again  speak- 
ing of  victory  gardens,  the  report  said,  "Indians  are  willing  to  work  but  must 
have  some  incentive  to  effort  with  a  definite  purpose  in  life  if  their  rehabilita- 
tion is  to  be  permanent."  * 

But  the  very  taking  of  the  land  was  a  destruction  of  the  economic  base.  The 
acquisition  of  the  gunnery  range  increased  competition  for  lands  in  the  area  and 
inflated  the  price  of  replacement  sites  so  that  the  relocated  individuals  could  not 
buy  substitute  land  with  their  compensation.  Indians  were  told  they  would  be 
given  preferential  status  to  repurchase  their  lands  at  the  end  of  the  war.  While 
they  waited,  many  had  to  dispose  of  their  livestock  because  the  range  land  was 
taken. 

In  August  of  1943,  tribal  government,  concerned  about  the  status  of  their 
severed  land,  passed  a  resolution  to  keep  their  land  after  the  War  Department 
was  through  with  it.  The  Superintendent  told  the  Tribal  Council  that  the 
"resolution  is  immaterial  since  all  the  tribal  land  in  the  bombing  range  is  under 
lease  to  the  War  Department." 

Again,  the  Council  passed  a  resolution :  this  time  to  execute  its  own  wills. 
The  Superintendent  wrote  that  the  "making  of  a  will  is  not  a  simple  matter 
unless  the  person  in  its  preparation  is  a  carefully  trained  person  in  legal  require- 
ments,'' The  latter  commentary  is  indicative  of  consistent  judgments  passed  to 
the  Tribal  Council  by  a  succession  of  superintendents  who  interpret  the  frame- 
work of  the  law  to  deny  Tribal  Government  the  right  to  govern  itself. 

In  an  attempt  to  return  authority  to  itself,  the  1944  Tribal  Council  resolved 
that  the  President  and  Secretary  of  the  Tribal  Council  shall  make  all  land 
related  decisions.  But  the  Superintendent  wrote  to  the  Assistant  Commis- 
sioner of  Indian  Affairs  that  the  "Council  proceedings  were  embarrassing." 
Instead  of  responding  to  the  land  issue,  the  official  reduced  the  problem  to  one 
of  character.  "The  proceedings  were  a  headlong  attempt  by  a  few  people  who 
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dominate  the  council  to  exploit  their  tenure  lor  personal  power."  '  The  Issues 
which  embarrassed  the  Superintendent  were  land  decisions  as  wefi  as:  the  au- 
thority of  the  Council  to  direct  or  remove  BIA  personnel;  the  authority  of  the 
Council  to  control  non-Indians  as  well  as  Indians  on  the  reservatipn;  and  the 
power  to  substitute  Council  decisions  for  Bureau  regulations  and  policy.  The 
superintendent  wrote  to  the  commissioner,  "the  Council  believed  it  had  meat 
power  to  get  personnel  removed  and  replace  them  with  Indians  of  the  Council's 
selection."  Worried  about  protecting  his  own  authority,  the  superintendent 
would  not  entertain  the  possibility  that  tribal  authoriy  might  include  personnel 
matters. 

The  superintendent  also  labeled  the  Council  newspaper,  The  Voice  of  the 
Sioux,  a  "prostituted  news  sheet."  In  an  attempt  to  gag  the  pa  iter,  whose  views 
did  not  coincide  with  his  own,  the  superintendent  wrote  to  the  area  director 
that  the  Voice  was  dangerous  to  the  values  of  the  Organisation  Act  Already 
he  said,  "there  is  concern  (about  the  paper)  amongst  BIA  employees,  mission- 
aries, traders,  lessees  and  many  Indians."*7  Disgusted  with  the  superintendent's 
control,  the  council  president  requested  that  the  superintendent  be  removed. 
Unfortunately,  the  president  depended  upon  the  Bureau's  agreement  of  the 
superintendent's  abuse  of  power.  Unfortunate,  because  the  Bureau  automatically 
believed  the  word  of  an  employee  before  a  tribal  member. 

Later  that  year,  the  same  council  attempted  to  repeal  the  Indian  Liquor  Law. 
The  superintendent  refused  to  honor  the  resolution  as  law  and  called  it  "merely 
the  expression  of  an  opinion  of  the  Oglala  Sioux  Tribal  Council  which  therefore 
does  not  require  the  approval  of  the  superintendent."  ffl 

OGLALA    TRIBAL    FRUSTRATION 

In  1946,  a  frustrated  council  requested  the  superintendent  to  instruct  the 
officers  and  employees  of  the  Interior  Department  to  abide  by  the  Tribal  Constitu- 
tion. The  Oglala  Sioux  Tribe  "has  been  unable  to  enforce  ordinances  and  other 
resolutions  regarding  the  conduct  of  resident  employees."  -9 

The  BIA  Tribal  Relations  Operations  Division  responded  by  saying  that  the 
"resolution  is  ambiguous  If  instances  occur  where  the  officer  does  not  abide,  the 
matter  should  be  brought  to  this  office." 

At  the  same  meeting,  the  tribal  government  voted  to  remove  a  trader  for  ". 
mismanagement  and  irregularities  in  conduct  of  trade."  The  superintendent  told 
the  tribe  in  a  memo  that  the  "resolution  should  have  been  in  the  form  of  an 
ordinance."  30  Again  and  again  tribal  government  authority  was  defined  by  the 
Bureau  as  a  funnel  for  its  own  policy.  Serious  efforts  by  tribal  government  to 
administer  tribal  affairs  so  threatened  the  bureaucracy  that  tribal  government 
authority  was  reduced  to  that  of  a  high  school  civic  class. 

The  superintendent  did  not  limit  his  attempted  character  diminution  to  tribal 
government.  Individual  tribal  members,  too,  became  objects  of  his  subjective 
definitions.  In  1946  he  responded  to  a  request  for  a  patent  in  fee  by  saying  that 
"the  applicant  has  not  worked  at  anything  for  the  past  several  years  and  the 
issuance  of  a  patent  would  not  materially  effect  their  affairs  either  way.  They 
would  likely  spend  their  money  for  casual  expenses."  While  the  issue  of  main- 
taining tribal  land  as  tribal  land  is  critical,  the  superintendent  relied  on  "com- 
petency" to  make  his  unilateral  decision.  Again  and  again,  tribal  members  who 
did  not  agree  with  Bureau  policy  were  called  incompetents  or  malcontents.'1 

To  justify  his  disregard  for  tribal  government  involvement  in  land  related 
decisions,  the  superintendent  wrote  to  the  area  director  that  "the  tribal  council 
was  not  fully  organized  and  therefore  not  available  for  discussion  of  this  subject." 

But.  in  his  annual  report  that  year,  the  superintendent  did  speak  of  the  tribal 

|  council.  "The  tribal  council  is  taking  an  active  part  in  the  rehabilitation  program 

of  the  reservation."  Not  specifying  of  what  that  program  was  composed,  one  can 

only  conjecture  when  numerous  requests  were  forwarded  to  the  superintendent 
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from  Sioux  members  to  change  their  names  from  Brown  Eyes  to  Brownie  and 
White  Eyes  to  White  Eagle.  Under  a  section  labeled  "Did  You  Know  That."  the 
report  told  the  reader  that  592  Pine  Ridge  families  planted  victory  gardens  and 
(•aimed  101.500  quarts  of  fruit.32 

During  the  elections,  law  and  order  was  a  major  problem  on  the  Oglala  Sioux 

ration.  The  tribal  minutes  said  the  "setup  and  type  of  persons  favored  by 
those  in  power  (BIA)  maintains  a  one-sided  law  and  order  labeled  Indian  Law."' 
The  boiling  point  was  reached  when  a  deputy  arrested  an  ex-GI  and  then  in- 
formed the  GI's  friends  that  he  had  their  buddy  in  his  car  and  "what  the  hell  are 

_  >ing  to  do  about  it?"  The  tribal  secretary  asked,  in  a  memorandum.  "How 
much  longer  are  we  going  to  tolerate  this  burlesque  manner  of  administration. 

a  joke  the  way  we  pay  these  tribal  police  to  snoop  around  and  ferret  out 

ly  differences  and  investigate  complaints  to  collect  arrest  fees,  mileage  and 


money."  " 


COMPETENCY 


Tribal  government  voted  against  the  issuance  of  fee  patents  in  191S.  The 
superintendent,  with  respect  to  land  sales,  wrote  a  letter  to  a  non-Indian  cattle 
farmer  saying  that  Mrs.  Charles  Ghost  Bear's  land  is  for  sale.  At  the  same  time. 
the  superintendent  wrote  to  the  commissioner  that  an  "Indian  operator  will 
probably  buy  the  land."  The  operator  wrote  to  Senator  Bushfield  to  request  that 
he  be  allowed  to  purchase  the  land  and  build  a  small  business  on  it.  Bushfield 
wrote  back  that  he  felt  it  a  good  idea  since,  "you've  been  a  pretty  good  worker." 
But  the  superintendent  suggested  denial  of  Mrs.  Ghost  Bear's  fee  patent, 
presumably  to  hold  out  for  the  non-Indian  cattleman.  In  a  letter  to  the  area 
director,  the  superintendent  wrote  that  "the  land  owner  has  no  experience 
except  housewifery  and  she  is  not  capable  of  planning  anything  of  value  to 
advance  the  living  conditions  of  the  home."  The  superintendent  also  said  in  his 
letter  that  he  was  "unable  to  get  the  view  of  the  tribal  council  on  such  short 
notice."  Besides,  he  said,  her  "advanced  age.  business  inexperience  and  nomadic 
habits  means  she  is  not  competent  to  handle  the  property  transaction.  She  is 
neither  industrious  nor  progressive  and  prefers  a  tent  to  a  modern  house.  There- 
fore, the  discharge  of  trust  obligations  precluded  my  granting  Mrs.  Ghost  Bear 
the  right  to  terminate  at  will  the  existing  trust  obligation." 

BIA    ABUSE    OF    AUTHORITY  '.    CHANGING    TRIBAL    GOVERNMENT 

Later  that  year,  the  tribal  council  attempted  to  rectify  the  Bureau's  abuse  of 
Its  authority.  The  council  chairman  requested  the  Secretary  of  the  Interior  to  deal 
win  the  irregularities  of  Bureau  response  to  Oglala  Sioux  tribal  legislation.  The 
meeting  at  which  the  council  directed  its  chairman  to  communicate  that  request 
was  not  attended  by  the  superintendent  due  to  heavy  snows.  The  council  also  took 
strong  initiative  to  maintain  its  tribal  land  base  and  consolidate  separated  lands 
where  it  could.  The  superintendent  protested  that  meeting  as  well  as  the  council's 
submission  of  its  minutes  to  the  Secretary  and  labeled  both  "irregular  and 
illegal."  He  said,  in  a  memo  to  the  Commissioner,  "the  methods  used  for  tribal 
adoption  and  Congressional  enactment  of  this  plan  constitute  treason."" 

Forces  inhibiting  tribal  authority  continued  to  plague  the  council.  In  August 
of  1950  the  7th  Judicial  Court  at  Rapid  City  reversed  the  tribal  court  de- 
which  convicted  an  Indian  of  an  offense  on  the  reservation.  The  opinion  compared 
the  authority  of  the  tribal  court  over  tribal  members  to  the  "authority  of  the  Elks 
Club  over  its  members."  The  area  director  to  the  Commissioner  that  "attacks 
against  tribal  authority  are  based  upon  the  failure  of  Indian  tribes  to  properly 
administer  the  form  of  self-government  with  which  they  were  burdened  without 
sufficient  guidance  and  follow-up." 

Tribal  government  was  caught  in  a  political  Catch  22.  On  one  hand  the  Bureau 
through  its  superintendent,  area  director  and  tribal  government  operations  tightly 
controlled  tribal  government  powers  while  on  the  other  hand  it  chastised  tribal 
government  for  not  developing  a  smooth  and  functional  governing  body. 

TRIBAL     GOVERNMENT     TRIES     TO     TALK 

By  1951.  tribal  government  attempted  to  flex  its  muscle.  A  delegation  traveled 
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to  Washington  to  speak  with  the  Assistant   Commissioner.  The  sui  erinti-ndent 
wrote  a  letter  to  the  Assistant  Commissioner  saying  that  the  "Delegates  presented 

no  credentials  to  (this)  office  to  indicate  that  they  were  authorized  by  the  tribal 
council  to  discuss  business  on   behalf  of  the  tribe."*  lint  the  issues  wen-  I 

premonition  of  things  to  come:  Law  and  Order  ordinances  and  better  procedural 
methods.  The  tribal  council  had  presented  a  Law  and  Order  Resolution  to  the 
superintendent  but  the  Resolution  failed  to  be  passed  by  the  superintendent  within 
the  required  ten-day  limit.  The  superintendent  called  the  Resolutions  '"illegal  be- 
cause they  were  not  presented  within  the  time  span  required."  The  tribe  reemu  ted 
the  Resolution  in  November  of  1951.  Hearing  nothing  from  the  superintei 
the  council  wondered  what  happened.  The  Council  wrote  to  the  Tribal  Rela: 
OffiYe  in  Washington  who  said  that  "no  such  Resolution  was  received  in  this 
of!ice."' 

The  second  item  on  the  council  agenda  was  the  shortage  of  coal  in  the  Pine 
Ridge  schools.  The  delegation  said  the  weather  was  cold  and  the  children  were 
freezing  at  their  desks.  The  area  director  was  told  of  the  situation  but  said  he 
bad  received  "no  report  concerning  the  shortage  of  coal  at  any  Pine  Ridge  school." 
He  did  say  that  he  would  check  it  with  the  superintendent.  Nothing  happened. 

The  third  matter  concerned  the  revocation  of  the  power  of  attorney  on  Pine 
Ridge  grazing  lands.  Tribal  bills  were  late  because  payment  procedures  must  f> >1  - 
low  BIAs  requirements.  Instead  of  direct  tribal  collection,  BIA  paperwork  was 
in  control.  The  Commissioner  wrote  that  the  power  of  attorney  by  tribal  trovern- 
ment  was  tied  to  the  study  of  rhe  trusteeship  question.  •Resolution  of  this  prob- 
lem may  mean  that  Congress  be  relieved  of  the  trusteeship  responsibility." 

The  tribal  council  then  requested  that  the  Bureau  respond  to  their  immediate 

distance  clause  for  green  timber  permits  to  use  and  sell  timber  on  the  reserva- 
tion. Instead  of  responding  to  the  tribe's  economic  development  request,  the 
Assistant  Commissioner  said  he  would  "establish  placement  programs  for  secure 
jobs  and  find  homes  for  employable  Indians  away  from  the  reservation  in  com- 
munities where  they  can  become  self-supporthu 

Frustrated  by  veiled  threats  of  ftOBS  Of  sovereignty  and  population,  the  1G54 
Delegation  wrote  to  the  Commissioner  that  "too  much  emphasis  (is*  on  the 
supervision  of  Indians  and  not  enough  on  helping  us."  The  delegation  letter 
gested  that  federal  appropriations  be  shifted  from  offices  which  tell  Indians  what 
to  do  to  Indians.  Tribal  government  called  the  Bureau's  exercise  of  extreme  dis- 
cretion in  disbursing  money  and  policy  decisions  an  abuse  of  its  power 
tribal  government  development.  This  abuse  divided  the  tribe  by  creating  and 
supporting  a  power  bloc  to  the  expense  of  tribal  participation.37 

GOVERNMENT     WITHOUT      MONEY 

Another  problem  is  the  business  of  running  a  government  without  a  budget. 
The  1954  delegation  explained  that  their  BIA  budget  allocates  $3600  for  a  Civil 
Service  secretary  which  is  'much  higher  than  that  of  many  of  the  responsible 
officials  of  the  Tribal  Government."  They  also  pointed  out  that  no  budget  items 
were  submitted  for  construction  or  education  and  "demanded  immediate  submis- 
sion (by  the  Bureau)  to  the  law  for  those  purposes."  Money  that  was  allocated  by 
rhe  Bureau  was  'being  badly  spent."  Indian  moneys  are  used  by  BIA  officials  for 
their  private  telephone  and*  other  utilities  on  the  reservation."  The  delegation 
demanded  immediate  withdrawal  of  those  facilities  since  the  "phones  and  utilities 
are  not  available  to  the  tribe  outside  of  office  hours."  w 

The  delegates  demanded  a  reorganisation  of  Bureau  authority  and  budget  lin< ■< 
which  would  "help  Indians  in  two  ways.  It  would  relieve  us  of  unnecessary 
bureaucratic  supervision  and  allow  us  to  act  as  normal  adult  human  being 

THE    BIA    AS    IN    LOCO     PARE! 

By  1054  the  position  of  the  BIA  as  the  highest  authority  on  the  reservation 
was  painfully  evident.  The  pattern  of  routing  individual  complaints  to  a  higher 
authority  than  tribal  council  was  encouraged  by  both  area  officers  as  well  the 
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very  structure  of  the  Bureau.39  A  Harvard  study  in  1943 — financed  by  the 
Bureau — called  the  tribal  government  at  Pine  Ridge  little  more  than  "comic 
opera."  Perhaps  in  some  instances  this  is  correct — but  the  secretarial  review 
authority  renders  tribal  government  decisions  useless.  When  issues  aren't  par- 
ticularly important  to  the  Bureau,  the  tribal  council  is  allowed  jurisdiction.  If 
the  issues  relate  to  land,  resources,  large  amounts  of  money  or  incursions  on 
Bureau  policy.  Bureau  decisions  are  delay ed  or  withheld  to  maintain  its  supreme 
authority." 

CONCERN    FOR    PUBLICITY 

The  Bureau's  main  concern  is  good  press.  A  reporter  from  the  1955  Dave 
<;arroway  Television  Show  wanted  to  make  a  documentary  of  the  Pine  Ridge 
Reservation.  After  the  area  director  showed  him  around  the  reservation,  the 
director  wrote  to  the  Bureau.  "Michaels  appreciates  the  fact  that  the  Bureau  is 
doing  the  best  it  can  with  limited  funds  made  available  to  it  by  Congress.  I  am 
sure  that  he  will  try  to  tell  the  Sioux  story  in  such  a  fashion  that  responsibility 
for  these  conditions  (on  the  reservation)  will  not  be  laid  at  the  door  of  the 
Bureau." 

Much  of  the  current  correspondence  from  tribal  government  operations 
lengthily  explains  Bureau  policy  to  non-Indians,  while  responses  to  tribal  mem- 
bers are  from  notes  which  recognize  receipt  of  their  letter  with  little  satisfactory 
response. 

MONEY    AND    LOANS 

Money,  the  lack  of  money  and  the  political  use  of  money  has  been  a  perpetual 
problem  at  Pine  Ridge.  A  former  superintendent  explained  in  an  interview  that 
money  was  often  used  to  support  one  tribal  member  over  another.  "Let's  face 
it."  he  said,  "whoever  controls  the  purse  controls  the  tribe."  But  the  area  direc- 
tor's- report  did  not  describe  the  politics  of  money  or  its  use.  He  was  more  inter- 
ested in  neat  records.  In  his  1957  report,  the  superintendent  noted,  "the  revolving 
credit  books  were  maintained  in  an  orderly  and  neat  manner  throughout  the 
fiscal  period."  The  area  officer's  gravest  concern  was  the  problem  of  delinquent 
loans.  Twenty-five  loans  for  a  total  of  $36,000  were  outstanding.  The  area  director 
requested  immediate  action  for  loan  recovery.  "Tribal  government  should  make  a 
thorough  review  of  all  delinquents  and  make  a  concerted  effort  to  speed  up 
collections."  The  area  director  was  making  a  collection  agency  of  tribal  govern- 
ment by  asking  its  credit  committee  to  develop  and  carrv  out  a  strong  collection 
policy.*1 

Loan  decisions  produced  another  conflict  between  the  Bureau  and  the  tribal 
government.  The  Bureau  preferred  large  "rehabilitation"  loans  subject  to  the 
BIA  Manual  which  would  "in  the  long  run  benefit  the  Indian  people  than  small 
convenience  type  loans."  Tribal  government  felt  otherwise.  The  1960  tribal 
council  approved  small  loans  for  educational  purposes  or  to  meet  immediate 
needs.  The  Bureau  questioned  whether  sufficient  judgment  and  care  was  used  in 
approving  those  loans.**  "We  certainly  would  be  doing  the  Indians,  the  tribe  and 
the  I  nited  States  a  disservice  to  place  the  Indians  so  heavily  in  debt  unless  there 
Is  a  reasonable  chance  to  succeed  in  their  enterprise." 

Unable  to  stop  the  small  loans,  the  agency  leaned  on  the  people  who  received 

them  by  interfering  with  their  personal  lives.   "Since  all  the  applicants  who 

received  loans  appear  to  have  free  time  on  their  hands,  and  living  expenses  were 

to  be  provided  by  the  loans.  I  felt  that  if  the  loan  were  approved  they  would  be 

obligated  to  put  their  time  to  good  use.  This  condition  would  make  them  mindful.13 

Intel  government  officials  called  loan  decisions  its  responsibility.  In  a  com- 

minication  to  the  area  director,  the  government  noted  that  "the  area  director 

approves  loans  based  only  on  the  dollar  amount  expected  in  return."  Reacting  to 

J.ureau-rejected  small  business  loans,   the  tribal  government  said,   "we  know 

ilT^e0P      ^  °  E?ay  have  started  a  Durness  from  scratch  and  that  through 

on     iiours  and  a  determination  to  succeed,  need  expansion  monev.  The  tribal 

nn^^  £edl\  bran.°h  has  ful1  kn™'ledge  of  the  people  involved,  local 

ZdriTnfn  Vhe  eharacter  and  *«*&*>  of  the  applicants.  The  area  office, 

hundreds  of  miles  away,  cannot  fully  know  these  factors."  44 
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M)    AUTHORITY     MEANS    NO    OOVKIJN  M  K\T 

Tribal  government  challenged  the  Bureau's  articulated  and  unartieulated 
charges  of  "incompetency"  which  defined  individual  mem-ben  as  well  us  the  tribe. 

Land  and  money  issues  focused  the  problem.  "Two  problems  face  the  Indian-  : 
unemployment  and  diminishing  land  base.  Without  real  authority  to  reverse  this, 
tribal  government  is  a  mockery."  The  tribal  government  voted,  once  again,46  to 
place  a  moratorium  on  land  sales  for  fifty  years.  The  area  director  noted  that  he 
eouldn't  make  that  kind  of  commitment  but  would  halt  immediate  sales  of  large 
tracts  of  land.  He  requested,  from  the  council,  a  detailed  land  management 
program  and  asked  where  the  funds  for  tribal  purchase  of  land  would  come  from. 
The  tribal  government  wrote  to  the  Commissioner  for  money  to  purchase  land. 
Instead  of  responding  to  the  tribal  request,  the  Commissioner  blocked  the  program 
by  inaction  but  complimented  the  writer  for  his  'ability  to  express  himself  and 
represent  his  people  admirably." 

To  relieve  unemployment,  the  tribe  requested  an  economic  development  program 
which  would  "keep  Indians  busy  in  their  idle  time."  He  suggested  "a  48  hour 
work  week  with  a  pay  scale  between  $25  and  s:;o  dollars.  Low  as  this  scale  might 
seem."  he  said,  "it  would  provide  minimum  subsistence."  The  area  director 
concurred,  saying  that  "the  reservation  must  shift  from  a  land  economy  to  a 
wage  economy  even  though  wage  work  is  often  make  work." 

Frustrated  by  his  own  bureaucracy,  the  area  director  told  Oglala  Sioux  that 
'•the  needs  of  the  Oglala  Sioux  people  have  become  by  nature  and  magnitude 
beyond  our  ability  to  meet  through  normal  Bureau  programs.  Our  services  to 
them  (Oglala  Sioux),  while  meeting  some  of  their  utilitarian  needs,  has  many 
gaps  and  we  are  losing  ground  in  our  efforts  to  meet  the  real  human  problems."  ** 

The  I960  tribal  government  attempted  to  raise  operating  money  by  exercising 
its  constitutional  authority  to  levy  reasonable  taxes  on  nonmembers  doing  busi- 
ness within  the  reservation.  The  U.S.  courts  affirmed  his  power.47  The  tribal 
government,  in  1967,  enacted  a  full  taxing  ordinance  but  continually  met  with 
recalcitrant  traders  on  patented  land.  The  traders  continually  refused,  according 
to  the  records,  to  pay  the  taxes.  And  the  problems  of  application  and  enforcement 
of  the  law  continue  to  this  day. 

Legal  interpretations  inhibited  strong  tribal  government.  Resolutions  passed 
by  tribal  councils  were  so  tangled  by  outdated  taxlaw  that  tribal  decisions  were 
often  appealed  on  unforeseen  technicalities.  After  the  tribal  government  resolved 
to  tax  patent  land,  it  learned  that  it  was  subject  to  a  1956  law  which  limited 
its  taxing  authority.4*  For  tiibes  to  realize  their  fair  share  of  reservation  income, 
double  taxation  must  be  eliminated  by  ousting  State  taxing  authority.  The 
primacy  of  tribal  taxation  powers  is  essential  to  tribal  self-government.4' 

Outmoded  law  stepped  tribal  government  from  raising  revenues.  In  1958,  the 
council  required  working  patent  land  traders  to  submit  credentials  for  bonding. 
The  traders,  with  area  office  support  said  that  they  were  subject  only  to  the 
Federal  Trader  License  Law.  The  area  director  wrote:  "while  trader  license  law 
is  outmoded,  it  is  nevertheless  still  the  law."  The  director  did  not  consider  a  test 
case  to  question  the  outmoded  law. 

The  sixties  was  an  era  of  a  Bureau  tribal  government  operations  attempt  to 
streamline  tribal  council  constitutional  amendments  and  resolutions.  Oftentimes 
the  Bureau's  streamlining  revised  the  intent,  if  not  the  spirit  of  tribal  council 
law.  In  a  September  1960  interpretation  of  a  tribal  amendment,  a  Bureau  official 
wrote,  "I  believe  that  the  last  sentence  of  the  paragraph  would  read  better  if 
.  .  .  and  I  doubt  that  the  executive  council  intended  .  .  ." 

Later  that  month,  the  tribal  council  complained  of  internal  fiscal  irregularities. 
After  communicating  its  trouble  to  the  Bureau,  tribal  government  operations 
suggested  that  the  tribe  hire  an  accountant.  The  Bureau  then  unilaterally  laid 
out  steps  to  resolve  the  money  matters.  In  a  number  of  letters  that  year,  the 
Bureau  on  one  hand  suggested  that  tribal  issues  be  brought  to  the  attention  of 
all  tribal  members,  but  rejected  a  plebescite  by  suggesting  that  "the  Secretary 
would  probably  not  accept  that  alternative."  " 
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The  tribal  cooncil  voted  against  the  Bureau's  fiscal  procedures.  Bureau  letters 

Hooded  tri  ang  why  it  rejected  Bureau  recommendations  since 

the   council   "already  accepted  our  administrative  procedures."   A  phalanx  of 

bureaucrats  and  Congressmen  pressured  the  tribe  to  accept  Bureau  procedures 

bv  taking  no  further  fiscal  action  until  the  tribe  accepted  Bureau  recommenda- 

Tbe  otux  of  the  problem  was  tribal  council's  authorization  of  $1200  in 

Bureau  approval. 

The  tribal  government  was  adamant  about  subjecting  itself  to  BIA  procedures. 

lix  months  later,  the  tribal  government  nearly  unanimously  adopted  those 

same  procedures.  The  BIA.  in  a  mema  to  the  tribal  government,  complimented 

them  on  their  "ability  for  self  government."  While  the  records  do  not  fill  all  the 

the  fact  is  that  the  Bureau  forces  inter-tribal  division  to  gain  Bureau 

acceptance.  Often,  this  determines  policy  and  issue  positions  of  one  or  the  other 

-      ; -nerallv.  those  in  power  will  tow  the  mark  and  receive  the  favored 

importantly,  the  Bureau,  in  its  memos,  makes  no  mention  of 

al  difficulties  while  performing  a  catalyst  function  of  the  perpetuation  of 

divisions. 

TRIBAL    DIVISION    AND   BUREAU   INTERVENTION 

Bv  December  of  1961.  widespread  tribal  dissatisfaction  erupted.  A  petition 
was  circulated  to  call  for  new  elections.  That  meant  that  the  Bureau  had  to 
be  contacted.  Representatives  traveled  to  Washington  to  discuss  tribal  diffi- 
culties. The  inter-district  council,  rooted  in  the  Old  Dealers,  re-emerged.  The 
superintendent  wrote  to  the  area  director  that  the  Old  Dealers  are  "actively 
circulating  petitions  within  their  particular  districts  to  obtain  sufficient  signa- 
tures of  tribal  members  to  request  the  Secretary  call  an  election  and  recall 
current  council  members.  They  are  asking  the  Secretary  abolish  the  present 
tribal  erovernment  council. 

In  1962,  the  Inter-District  Council  requested  of  the  Commissioner  "a  com- 

.anization  of  tribal  government.''  The  council  requested  an  exhaustive 

investigation  of  the  "Tribal  Government  and  its  personnel,  especially  the  Court 

-."  The  council  also  requested  that  government  employees  be  transferred 

rheir  employment  every  four  years  to  allow  better  working  relations  with 

the  tribal  council.  "Some  of  these  employees  have  been  at  this  agency  too  long 

t*.  suit  the  people  because  of  their  wrongful  actions." 

The  Inter-District  Council  noted  that  "mixed  blood  Indian  people  have  pref- 
erence in  tribal  employment  especially  if  any  of  the  council  members  have 
relations.  Of  course,  you  know  that  our  tribal  government  is  now  controlled  by 
mixed  blood  elements  pretty  strong.  For  this  reason  our  full  bloods  would  like 
to  get  away  from  the  tribal  affairs."  Law  and  order  was  also  a  problem  of 
blood.  "Law  and  order  has  been  the  weapon  of  the  mixed  blood  element  to  run 
the  full  blood  Indians.  "Mr.  Commissioner,"  the  Council  said,  "there  are  many 
numerous  wrongs  being  done  here  on  this  reservation  and  the  full  blood  elements 
are  living  in  fear.  A  good  investigation  is  needed  on  this  reservation.  This  is 
the  only  solution." 

The  Commissioner  responded  to  the  council.  "(Your)  memorandum  requests 
a  complete  reorganization  of  the  tribal  government  and  an  investigation  be 
made  of  tribal  personnel,  especially  the  tribal  court.  These  matters  are  primarily 
in  the  nature  of  internal  tribal  affairs  and  no  specific  complaints  have  been 
made  in  the  memorandum."  The  Commissioner  added  that  "the  Bureau  does 
not  bave  a  policy  whereby  employees  are  automatically  transferred  after  certain 
periods  and  it  does  not  think  it  wise  to  establish  such  a  policy."  He  concluded 
by  saying  that  "the  strife  between  full  blood  and  mixed  blood  elements  on  Pine 
Ridge  Reservation  has  been  the  subject  of  voluminous  correspondence  over  the 
years.  This  situation  is  lamentable,"  he  said,  "and  hardly  conducive  to  the 
I  and  economic  betterment  of  the  total  membership  of  the  tribe." 

The  Bureau  policy  of  hands  on  when  it  suits  its  interests  was  evident  in  the 
next  major  communication  to  the  tribal  government  operations  by  a  Bureau  con- 
sultant, who  suggested  a  new  Bureau  move  to  "streamline"  the  tribal  govern- 
ment. "We  very  strongly  recommend  that  the  council  consider  an  additional 
(district)  restructuring."  He  then  suggested  specific  districts  to  be  consolidated 
or  eliminated.5'" 
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The  Bureau's  position  was  that  the  Pine  Ridge  representatives  were  twice 
as  many  as  ueed  be.  After  the  11)64  election,  Pine  Ridge  established  a  new  com- 
munity at  the  Tine  Ridge  Indian  village.  The  Commissioner  wrote  to  the  tribal 
council  that  he  was  concerned  with  the  "establishment  of  a  new  community 
because  of  the  increase  in  the  size  of  the  tribal  council."  He  said,  "any  governing 
body  has  an  optimum  size  for  efficient  operation.  The  question  in  our  minds  is, 
bus  this  optimum  been  surpassed  at  Pine  Ridge." 

By  1965  the  Pine  Ridge  tribal  government  elected  to  revise  their  constitution 
and  bylaws. 

NO   AUTONOMY    IS   THE   BEST   AUTONOMY 

The  Bureau,  in  its  memoranda,  were  open  about  their  concerns  of  tribal 
autonomy.  The  area  tribal  operations  officer  wrote  to  the  area  director  that 
"we  suggest  your  recommendations  (vis-a-vis  tribal  resolutions  and  amendments) 
be  hased  on  the  up-to-date  needs  of  the  Bureau  and  (then)  consideration  be  givi  n 
to  the  possible  need  of  the  tribe."  (Emphasis  added.)" 

The  memos  were  a  response  to  constitutional  amendments  and  election  proce- 
dures which  were  called  "weak"  by  a  series  of  communicaitons  between  BIA 
officers.  The  tribal  attorneys  had  assisted  tribal  government  in  its  preparation 
for  the  elctions.  But  the  attorneys  did  not  consult  with  the  Bureau  about  those 
procedures.  A  tribal  government  operations  spokesman  wrote  to  the  tribe :  uwe 
thoroughly  oppose  the  tribes*  and  attorneys'  setting  dates  for  constitutional 
elections  in  advance  of  the  Secretary's  calling  the  election.  The  Secretary  re- 
acts  strongly  against  such  fait  accomplVs."  The  tribal  operations  man  then 
\\  rote  to  the  associate  commissioner,  "we  plan  to  needle  the  attorneys  as  to 
their  not  consulting  with  us  earlier."  M  The  Bureau  clearly  held  "the  reins  and 
pulled  them  when  their  interests  were  not  served. 

The  situation  got  worse.  The  tribal  government  wanted  to  have  the  elections 
held.  But  the  BIA  requires  a  30-day  review  period  after  the  Secretary  calls  the 
election  and  then  another  30  days  for  tribal  notification.  The  tribal  government 
operations  at  the  Bureau  wrote,  "having  really  pressured  the  Secretary  and  the 
solicitor  to  get  Rosebud  out  in  time,  we  feel  that  if  we  do  so  again  simply  to 
accommodate  the  attorneys  and  the  tribe,  who  set  the  date  in  advance  of  Sec- 
retarial consideration  and  without  consultation  with  the  Bureau,  we  will  really 
be  pcrsonna  non  grata."™ 

LAW   AND    ORDER 

In  July,  1966.  the  tribal  delegates  worried  about  the  law  and  order  program. 
The  tribal  government  delegates  met  with  the  area  director  to  say  that  the 
tribal  council  was  not  satisfied  with  the  administration  of  the  law  and  order 
program.  The  council  said  it  had  too  little  voice  in  the  program,  that  the  polio 
would  not  be  headquartered  at  Pine  Ridge  but  stationed  out  in  the  districts 
where  there  was  inadequate  police  protection,  and  that  members  of  the  police 
force  were  not  performing  their  jobs  adequately.  "The  police  stay  on  the  main 
roads  and  don't  go  into  the  communities  where  the  crimes  occur.  The  police  are 
not  full  blooded  Indians  and  are  unable  to  speak  the  Sioux  language.  The  i>olice 
use  harsher  methods  in  dealing  with  full  blooded  Indians  than  they  do  with  re- 
spect to  others.'*  " 

The  tribal  government  discussed  refusing  to  enter  into  a  contract  with  the 
Bureau  which  makes  federal  funds  available  to  the  tribe  for  law  and  order.50 

Part  of  the  problem  stemmed  from  jurisdictional  questions.  A  South  Dakota 
state  statute  provides  that  the  state  of  South  Dakota  will  assume  jurisdiction 
over  civil  and  criminal  causes  of  action  arising  on  the  highways  running  through 
the  various  Indian  reservations  in  the  state.  The  law  became  effective  on  July 
1,  1962.  The  Fall  River  County  states'  attorney  wrote  in  a  communication  to 
the  tribal  government  that  he  did  not  believe  the  law  valid  and  recommended 
that  "law  enforcement  officers  in  Fall  River  and  Shannon  Counties,  where  Pine 
Ridge  is  located,  not  act  pursuant  to  the  statute.  The  State  Attorney  General 
said  the  statute  was  valid  and  must  be  observed.  The  Aberdeen  Area  Office  ad- 
vised all  South  Dakota  agencies  that  the  opinion  of  the  State  Attorney  General 
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must  be  observed  until  such  time  as  the  statute  was  challenged  in  the  courts  of 
competent  jurisdiction  and  declared  invalid.  He  did  not  suggest  that  the  solici- 
tor's office  do  so.  The  tribal  attorney  advised  that  the  tribe  take  the  same  posi- 
tion as  the  Fall  River  states  attorney.  The  delegates  reported  that  in  their 
opinion  -the  uncompromising  position  of  the  state  and  county  officials  resulted 
in  a  serious  breakdown  of  their  law  enforcement  program. 

The  tribal  operations  officer  responded  to  the  tribal  government  assertions  of 
a  law  and  order  breakdown.  "The  law  enforcement  officers  are  employed  under 
the  Civil  Service  Regulations  and  are  required  to  have  only  a  working  knowl- 
edge rather  than  a  fluent  usage  of  the  Sioux  language.  The  tribal  council  be- 
lieves that  more  fn'l  blooded  police  should  be  hired,  but  none  qualify  under 
Civil  Service  Jaw  The  council  further  feels  that  the  federal  requirements  and 
the  Sioux  needs  are  incompatible.  The  council  also  requested  that  two  policemen 
,  M  be  hired  for  the  salary  of  one.  But  Federal  Civil  Law  requires  a  certain 
salary  to  be  paid.  The  BIA  tribal  government  operations  said  that  if  the  tribal 
rnment  didn't  renew  its  law  and  order  contract,  a  "state  of  anarchy  would 
exist."'  A  Tribal  Council  member  said,  "in  my  opinion  anarchy  already  exists." 
lin,  bureaucracy  conflicts  with  reservation  reality. 

Sales  Taxes  and  Ordinances 

A  1083  tribal  government  ordinance  caused  great  Bureau  consternation.  Tribal 
government  notified  all  Pine  Ridge  traders  and  businessmen  to  cease  collecting 
slates  taxes.  But  tribal  government  operations  at  the  Bureau  wrote  to  the  area 
director  that  "traders  have  always  collected  taxes"  and  "taxation  should  be 
taken  up  between  the  individual  merchants  and  the  state  and  not  with  tribal 
government."  A  tribal  service  station  was  about  to  open  and  the  Bureau  worried 
that  the  tribes  would  see  this  as  a  test  case  to  not  collect  state  taxes  "if  at  all 
Lhle."  The  area  director  reported  that  "there  is  a  sort  of  tribal  committee. 
apparently  unofficial  and  without  tribal  sanction  that  looks  after  village  affairs 
at  Pine  Ridge.  The  tribal  council  has  not  yet  taken  position  on  the  committee's 
action."  The  field  solicitor  advised  the  superintendent  to  "advise  the  council 
I  i  seek  counsel  from  its  lawyers."  The  Commissioner  believed  that  the  com- 
mittee's action  could  only  upset  state  authorities  and  provide  ammunition  for 
another  legislative  attempt  to  assume  jurisdiction  at  Pine  Ridge  under 
I'.],.  2S0."58 

At  a  council  meeting  to  discuss  tax  issues,  the  tribal  attorney  (a  Sioux  living 
on  the  reservation)  explained  that  the  tribe  should  pass  its  own  taxes  instead 
of  allowing  scarce  dollars  to  enter  the  state  slush  funds.  Then  "we'd  be  able  to 
use  the  money  to  upgrade  some  of  our  own  services.  The  problem  is  that  money 
just  passes  through  the  reservation  and  doesn't  stay  here  long  enough  to  do  us 
any  good." 

As  anger  compounded  on  the  reservation,  the  Tribal  Government  Operations 
at  the  Bureau  figure  it  should  do  something.  Therefore,  they  sent  an  "expert" 
to  Pine  Ridge  to  study  taxation.  The  Bureau  shelved  the  report,  "due  to  its 
sensitive  nature."  However,  the  Bureau  did  mail  several  copies  to  professors  of 
anthropology  who  requested  information  on  tribal  government.  It  appears  that 
"only  the  tribe  had  no  access  to  the  study."  The  report  spoke  of  tribal  govern- 
ment. "The  basic  question  is  whether  the  present  constitutional  form  of  govern- 
ment, now  a  quarter  of  a  century  old,  is  compatible  with  the  culture  of  these 
(  Sioux)  people."  5B 

The  report  reinforced  Bureau  mythology  that  tribal  governments  are  not 
capable  to  govern  their  tribes.  The  report  called  tribal  resolutions  "a  dime  a 
dozen."  Instead  of  reflecting  on  the  bureaucratic  morass  which  tribal  govern- 
ment must  tend  after  passing  a  resolution,  the  reporter  decided  that  the  Oglala 
Sioui  tribal  government  members  "don't  give  much  credence  to  their  own 
"solutions."60  The  Oglalas,  as  a  rule,  feel  so  optimistic  and  self-satisfied  with 
the  actual  passing,  writing  and  signing  of  the  resolution  that  little  attempt  is 
made  to  implement  the  content  of  the  paper  or  even  to  see  its  reaching  the 
:•  official." 

ther.  the  report  reduced  issues  most  important  to  the  tribal  government 

to  "meaningless  discussion."  As  examples  of  this  "meaningless  discussion,"  the 

t   noted  that  "many  resolutions  contain  unrealistic  demands,  such  as  that 

1  by  the  Medicine  Root  District  requesting  thousands  of  dollars  from  the 
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former  Commissioner  for  pigs,  housing  materials  and  a  Mock  machine."  Other 

resolutions,  the  report  noted,  "cull  for  the  transfer  of  government  empl< 

in  IJmu:-.  the  tribal  council  continued  Hobaii  Keith  as  the  chairman  of  the 
Oglala  Sioux  Housing  Authority.  Keith  wrote  to  the  Bureau  to  ask  how 
much  money  the  tribe  spent  for  attorneys,  why  laws  passed  to  protect  the  Sioux 
people  weren't  enforced,  and  why  issues  worm  t  settled  until  the  tribal  members 
were  divided  again8t  each  other.  "The  allotted  members  are  divided  against  the 
unallotted  tribesmen  which  is  tearing  the  guts  out  of  the  council  over  twenty 
acre  allotments."' 

In  response,  the  Bureau  wrote  that  "Your  letters  are  often  stimulating  and 
always  colorful.  You  are  Indeed  an  artist  with  both  pen  and  brush."  Frustrated 
by  a  history  of  no  response  from  the  Bureau,  Keith  wrote  to  the  Commissioner 
and  begged  to  be  civilized.  "I  am  now  reudy  to  be  civilized,"  he  wrote,  "to 
relieve  me  of  the  burden  of  trying  to  govern  myself." 

MKMHERSIIIP 

Once  again,  in  1968,  membership  emerged  as  a  major  problem.  A  flurry  of 
letters  requesting  benefits  for  Oglalas  living  off  the  reservation  as  well  as  full 
blooded  half  blooded  battles  for  power  on  the  tribal  council  question  of  member- 
ship. Letters  to  the  superintendant,  area  director  and  tribal  government  in- 
quired who  was  on  the  tribal  role  and  who  was  not.  The  letters  to  the  Bureau 
were  forwarded  back  to  the  tribal  government  stating  that  "accordi :ig  to  the 
constitution,  it  is  the  tribe  who  makes  the  decision  about  who  is  an  Indian  en- 
titled to  all  benefits  und  who  is  not."  But  in  some  cases,  members  were  dropped 
from  the  rolls  by  the  Bureau  Acting  Agent  who  never  explained  why  he  took 
such  action.  A  tribal  member  wrote  to  the  Commission  that  his  "sons  live  on 
ranches  on  the  reservation  but  don't  know  what  to  do  since  they  don't  know 
what  their  rights  are  and  are  uncertain  about  their  futures."  The  Commissioner 
responded  that  they  "have  no  rights  whatsoever  on  the  reservation  and  should 
be  removed  therefrom  within  a  reasonable  length  of  time." 

Because  membership  depends  upon  birth  on  the  reservation,  in  some  families, 
several  children  are  full  members  and  other  are  not  memhers  at  all.  At  a 
hearing  with  Senator  Mundt,  tribal  members  testified  that  the  "Bureau  of 
Indian  Affairs  is  acting  to  divide  our  tribe."  A  blood  quantum  controversy 
emerged  and  the  tribal  council  ruled  that  a  "person  must  have  one-quarter  or 
more  Indian  blood  to  be  a  member  of  the  tribe  and  therefore  eligible  for  grazing 
and  land  allotments  on  the  reservation." 

Subsequently,  the  tribal  court  judge  issued  a  decision  declaring  the  council's 
blood  quantum  edict  in  "violation  of  the  Oglula  Sioux  Tribal  Constitution." 
Protests  on  the  judge's  decision  were  registered  with  the  Commissioner  of 
Indian  Affairs,  the  Secretury  of  the  Interior  and  the  tribal  court,  at  Pine  Ridge. 
A  Washington  legal  firm  filed  an  nppeal. 

In  a  letter  from  the  acting  area  director  to  the  superintendent,  the  director 
noted  that  "it  appears  that  many  of  the  participants  are  not  fully  aware  of  the 
basis  and  criteria  for  membership  in  the  Oglala  Sioux  Tribe  and  are  inclined 
to  make  changes  in  the  membership  roll." 

The  tribal  constitution  recognizes  as  members  of  the  Oglala  Sioux  Tribe,  "all 
persons  whose  names  appear  on  the  official  census  roll  of  the  Oglala  Sioux  Tribe 
of  the  Pine  Ridge  Reservation  as  of  April  1.  1,935."  If  the  trihe  wishes  to  make 
changes,  however,  it  must  proceed  through  constitutional  amendment  under  the 
provisions  of  Article  XI  of  the  constitution  and  Parts  52  and  53  of  Ttitle  25, 
Code  of  Federal  Regulations.  Such  an  amendment  would  pot  be  effective  retro- 
actively and  would  not  operate  to  deprive  anyone  now  on  the  roll  of  his  or  her 
membership.  It  could,  of  course,  establish  new  criteria  for  future  enrollments. 

Again,  the  Bureau's  intrusion  into  internal  affairs  changes  the  venue 
democratic  process  of  working  out  problems  at  the  tribal  level.  The  existence  of 
the  higher  authority — an  authority  to  whom  letters  of  anger  are  written — 
drastically  alters  the  procedures  of  negotiating  internal  differences.  Tn  1,967  an 
oglala  member  wrote  to  Robert  Kennedy  that  be  would  like  the  Senatoi  I  I 
"build  a  real  fire  under  the  Bureau  and  have  them  take  appropriate  action  to 
have  the  people  removed  who  were  allowed  to  enter  the  tribe.  The  descendants 
of  some  of  those  names  are  the  very  ones  who  are  giving  us  trouble  here  on  the 
reservation."61  Without  the  existence  of  the  higher  authority,  letters  such  as 
these  might  instead  be  translated  into  a  democratic  process  of  tribal  government. 
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ATTORNEYS 


Since  the  adoption  of  an  IRA  constitution  in  1934.  the  tribe  found  it  necessary 
to  hire  attorneys  to  both  explain  the  legal  maze  of  Indian  law  and  to  position 
clout  in  Washington's  appropriate  places.  A  contract  between  the  Oglala  Sioux 
and  the  law  firm  of  Fried,  Frank  Harris,  Shriver  and  Karnpelruan  of  Wash- 
0,  D.C..  was  approved  in  1972  for  legal  services  performed  in  connection 
with  the  tribe's  loan  application  to  the  Farmer's  Home  Administration  of  the 
U.S.  Department  of  Agriculture  under  authority  of  P.L.  91-229. 

purpose  of  the  loan  was  for  land  acquisition.  The  compensation  to  the 
attorneys  was  $5,570  for  the  first  $400,000,  and  one  quarter  of  one  percent  for 
any  amount  in  excess  of  $400,000.  The  loan  was  expedited  by  the  firm's  personal 
clout  with  the  F.H.A.  Through  his  efforts,  the  tribe  obtained  a  loan  without 
executing  a  mortgage  of  tribal  land.  Since  the  tribal  council  did  not  have  the 
authority  to  mortgage  tribal  land,  the  waiver  was  the  only  way  to  get  a  loan. 
The  attorneys  then  proceeded  to  assist  the  tribe  in  obtaining  a  land  acquisition 
grant  for  $2.1  million. 

YVirh  respect  to  the  land  acquisition,  the  field  solicitor  wrote  to  the  tribal 
government  that  it  is  "ordinarily  the  responsibility  of  the  Bureau  to  perform 
all  necessary  administrative  functions  regarding  the  acquisition,  management 
and  disposition  of  trust  land  and  any  necessary  legal  services  are  provided  by 
this  office  if  necessary.''  The  letter  continued  to  say  that  it  would  be  less  expen- 
sive and  more  expeditious  to  go  through  the  solicitor's  office  for  land  purchase. 
However,  until  the  tribal  council  decided  to  move  on  the  land  question  them- 
selves by  hiring  outside  attorneys,  no  land  was  purchased.  Clearly,  the  solicitor's 
office  maintains  a  holding  pattern  until  it  considers  its  toes  crimped. 

Until  the  hiring  of  the  Washington  law  firm,  no  direct  communication  on  land 
issues  was  communicated  from  the  solicitor's  office  to  the  tribal  government. 

LAND 

The  problem  of  the  condemnation  of  land  for  a  gunnery  range  has  threaded 
Oglala  politics  since  its  taking.  By  T373,  the  Department  of  Parks  wanted 
to  subsume  some  of  the  land  for  a  national  monument  and  park.  Tourism  was 
growing  and  non-Indians  believed  that  reservations  would  make  perfect  tourist 
meccas.  The  tribal  council  preferred  that  the  land  be  returned  to  the  tribe  so 
that  land  would  be  available  for  the  increasing  numbers  of  cattle.  Indicating 
disgust  for  the  Interior-supported  parks  project,  a  tribal  council  member  wrote 
to  the  Bureau,  ''is  the  Park  Service  planning  to  find  us  another  source  of  rev- 
enue? First  they  took  away  our  buffalo  and  now  they're  wanting  to  take  our 
cattle  by  diminishing  our  land  and  then  give  us  back  the  buffalo  in  cages  (for  the 
tourists)". 

The  tribe's  income  has  generally  been  derived  from  leasing  land  left  in  tribal 
ownership  after  the  allotments  were  completed,  i.e.,  the  money  used  for  opera- 
tion of  tribal  government. 

The  ownership  of  land  is  a  perpetual  problem.  In  December  of  1973,  a  local 
BIA  realty  officer  (also  one  of  the  largest  land  holders  on  the  reservation) 
negotiated  a  sale  of  land  for  a  tribal  member  who  thought  he  was  selling  his 
land  back  to  the  tribe  for  the  right  to  build  a  home.  When  the  tribal  member 
bought  a  mobile  home  and  placed  it  on  the  appointed  land,  a  white  man  told 
him  to  get  off  his  land.  It  appeared  that  the  realtor  sold  the  land  directly  after 
purchasing  it  from  the  Oglala  Sioux.  The  transaction  occurred  in  the  face  of  a 
tribal  resolution  asking  for  a  moratorium  on  the  sale  of  all  Oglala  land  to  con- 
solidate the  reservation.  The  Bureau  apparently  ignored  the  resolution,  calling 
it  "not  binding"  since  the  "tribe  doesn't  have  the  funds  to  purchase  allotted  and 
non-Indian  held  lands."  The  tribal  council  through  its  attorney,  stated  that  the 
BIA  view  was  incorrect  and  was  "certainly  repugnant  to  the  concept  of  self- 
determination."  "We  do  not  believe  that  all  of  the,  Oglala  Sioux  Tribe's  inherent 
.sovereignty  over  Indian  trust  land  has  been  extinguished  by  Congress  for  laek 
of  funds"  (Emphasis  added.)62 

A  report  on  land  use  and  purchase  patterns  on  the  Pine  Ridge  Reservation 
charges  that  traditional  land  owners  are  being  exploited  both  by  white  and 
part  Indian  landowners.  The  report,  endorsed  by  the  Bureau  superintendent,  was 
compiled  from  the  records  of  the  Bureau,  testimony  by  tribal  members  and 
interviews  with  the  editor  of  the  Ogrlala  Nation  News. 

The  report  states  that  Indians  of  half  or  more  Indian  blood  are  not  benefitting 
from  the  land  they  own  and  are  unable  to  buy  land  because  of  "present  BIA 
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policies."  It  concludes  that  many  of  these  Indian  landowners  are  forced  fee 
their  land  because  they  do  not  receive  enough  rental  money  to  keep  it.  Tie- 
Indian  Lessees  who  can  afford  land  are  generally  lees  than  half  Indian  Mood 
and  often  employed  by  the  Bureau.  The  report  called  for  higher,  rental  fei 
stop  the  increasing  sale  of  reservation  land  by  those  who  would  take  it  out  of 
trust  status  or  tribal  jurisdiction.  "Most  Indians  buying  most  of  the  land  are 
most  apt  to  remove  it  from  tribal  jurisdiction,"  the  report  stated. 

The  central  complaint  of  tribal  government  is  that  leasing  is  controlled  by  the 
Bureau  and  land  is  held  by  non-Indians.  Tribal  government  i--  concerned  that 
land  and  leasing  policies  are  diminishing  the  tribal  land  bate.  The  figures  indi- 
cate that  Indians  own  or  use  over  08  percent  of  the  land.  It  is  not  an  accurate 
reflection  of  the  situation.  Indians  of  three-fourths  to  full  blood  control  only  2.7 
percent  of  the  land  on  Pine  Ridge.  Indians  with  half  to  three-fourths  Indian 
blood  control  5.7  percent.  While  those  between  one-fourth  and  one-half  Indian 
blood  control  39.9  percent  and  non-Indians  own  or  control  30  percent.  It  is  not 
an  accident  that  the  church  is  the  reservations'  largest  land  holder — with  IS 
square  miles  of  land.63 

The  Bureau's  land  policy  is  tribal  government's  most  sensitive  political  U 
According  to  the  Pine  Ridge  Commissioner,  an  Oglala  woman  wanted  to  pur- 
chase 100  acres  of  allotted  land.  The  superintendent  denied  purchase  on  the  basis 
that  she  was  only  one-eighth  Oglala  Sioux  and  had  previously  purchased  0.424 
acres  of  restricted  Indian  land  but  alienated  3,000  of  those  acres  from  its  trust 
status.  The  superintendent  respected  the  tribal  government  decision  to  consoli- 
date its  land  base  and  denied  the  purchase.  The  area  director,  however,  did  not 
honor  tribal  government  policy  and  demanded  that  the  superintendent  reverse 
his  decision.  The  area  director  noted  that  "he  sees  no  threat  to  the  tribal  effort 
to  maintain  its  land  base  by  the  sale."  The  superintendent  removed  his  disap- 
proval and  the  land  was  sold.  Tribal  government  did  not  interfere  with  the 
Bureau's  decision. 

By  1973  a  group  of  Old  Dealers,  American  Indian  Movement  members  and 
other  tribal  traditionalists — disgusted  with  the  corruption  and  ineptitude  of 
their  Bureau  supported  government-occupied  Wounded  Knee.  The  traditionalists 
were  particularly  angry  with  their  diminished  representation  and  authority 
caused  by  the  Bureau's  streamlining  of  tribal  government  processes.  BIA  money 
and  power  was  concentrated  in  the  village  of  Pine  Ridge  as  a  result  of  the 
streamlining  to  the  expense  of  tribal  members  who  lived  in  what  became  known 
as  the  outlying  districts.  The  process  of  stripping  away  the  rural  and  traditional- 
ists authority  as  well,  dated  back  to  the  passage  of  the  IRA  constitution.  The 
constitution,  never  fully  accepted  by  a  clear  majority  of  tribal  members,  laid  a 
shaky  foundation  on  which  future  Bureau  policy  was  built.  A  policy  which 
cajoled  tribal  government  into  its  image  through  funding  policies  which  acknowl- 
edged some  tribal  members  over  others. 

The  following  account  is  from  tribal  government  operations  records  at  the 
Bureau  of  Indian  Affairs  : 

The  traditional  Sioux  and  their  AIM  supporters  saw  their  action  in  Wounded 
Knee  as  part  of  a  struggle  to  regain  their  sovereign  rights  under  the  1868 
Oglala  Sioux  Treaty  and  to  rid  the  reservation  of  the  corruption  and  tyranny 
of  the  BIA  supported  tribal  government.  Corruption  charges  were  numerous 
with  widespread  reservation  support.  Some  Oglala  members  alleged  that  the 
tribal  chairman  was  elected  with  the  help  of  $10,000  contributed  by  local  white 
businessmen  to  whom  the  contender  promis<Kl  an  illegal  bootleg  operation  on 
the  reservation  if  he  were  elected.  The  contender  embarked  on  a  harassment 
campaign  aimed  at  anyone  who  opposed  him.  He  allegedly  hired  '"goon  squads" 
to  threaten  and  intimidate  his  opponents  by  beating  them  and  burning  their 
houses.  By  November  of  1972.  he  fired  the  tribal  vice  president  for  supporting 
AIM,  and  banned  several  AIM  members  from  the  reservation.  As  president,  he 
refused  to  call  many  of  the  tribal  council  meetings  required  by  the  constitution 
and  dominated  those  meetings  which  ho  did  call.  The  Bureau  said  it  could  not 
become  involved  with  intra-tribal  politics — but  that  was  construed  as  support 
for  the  existing  government. 

By  February  1973.  some  Oglala's  were  so  angry  with  the  tribal  chairman's 
policies  that  they  called  for  his  impeachment  based  on  mismanagement  of  tribal 
funds.  At  that  point,  the  chairman  asked  for  United  States  marshall  supp  >rt 
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on  the  reservation  and  used  that  support  to  dominate  his  own  hearings.  The 
politics  of  sham  sparked  a  takeover  at  Wounded  Knee  where  traditionalists 
demanded  self-determination  rather  than  BIA  termination.  From  the  takeover 
emerged  a  trial  which  encapsulated  a  history  of  divisiveness  and  frustration 
thrust  on  the  Oglala  Sioux  by  the  Bureau  of  Indian  Affairs.  The  defendant's 
brief  argued  that  the  treaty  of  1868  establishes  a  framework  for  relationships 
between  the  Oglala  people,  their  traditional  government,  the  United  States  gov- 
ernment, the  tribal  council  and  the  Bureau  of  Indian  Affairs.  The  defense  pointed 
<»ut  that  the  spirit,  if  not  the  letter,  of  the  law  had  been  abused  by  the  Bureau 
bureaucracy  in  its  relationship  with  the  tribe.  Even  the  IRA  Constitutions,  which 
i  lie  ovinias  have  attempted  to  repeal  since  194C>,  states  that : 

Nothing  in  the  Act  of  June  18,  1934,  shall  be  construed  to  abrogate 
or  impair  any  existing  treaty  with  any  Indian  tribe,  where  such  tribe 
voted  not  to  exclude  itself  from  the  application  of  said  Act."  (25  U.S.C. 
4G1  et  seq.). 
Clearly,  the  historical  relationship  of  the  Bureau  to  the  tribes  was  to  twist 
and  mold  the  tribal  government  and  members  into  Bureau  formulas.  That  is 
treaty  abrogation.6* 

Worse  than  any  of  the  traditionalists  pretensions,  is  the  Bureau's  delusions 
that  the  crisis  in  Indian  affairs  is  the  result  of  "troublemakers''  who  have 
created  unneeded  confrontations.  Dividing  Indians  into  hostile  (Old  Dealer) 
and  friendlies  (New  Dealer)  is  nothing  new.  The  body  of  this  report  describes 
the  personal  attacks  against  those  who  do  not  tow  the  mark.  Normalcy,  for  the 
Bureau  of  Indian  Affairs,  appears  to  be  an  institutionalized  criminality  that 
passes  for  administration  of  trust  responsibilities  and  which  can  only  create 
and  demand  aetlre  resistance  to  policies  of  which  ignore,  deprive,  divide  and 
destroy  accountable  and  representative  government. 

TRIBAL    GOVERNMENT    VIOLATIONS    AND    BIA    RESPONSE 

On  July  2.  1974,  the  secretary  of  the  Oglala  Sioux  Tribal  Council  wrote  to 
the  Commissioner  that  '"serious  violations  of  the  federal  manual  regarding 
application  for  federal  assistance"  were  perpetuated  by  the  tribal  council  chair- 
man and  the  superintendent.  To  establish  a  legal  quorum  to  conduct  busi- 
ness, three  members  of  the  council  must  be  present  and  recorded  by  name  in 
the  minutes  of  the  meeting.  On  the  resolution  in  question,  only  two  tribal  names 
plus  the  Superintendent  appeared  on  the  contract  request  in  question.  Someone 
signed  for  the  tribal  secretary  who  was  not  present  at  the  meeting.  The  tribal 
secretary  wrote  that : 

The  superintendent  is  fully  aware  that  this  is  not  a  legal  document  of  the 
Oglala  Sioux  Tribe.  He  has  diverted  federal  funds  of  S69.000  to  a  purpose  which 
is  of  no  benefit  to  the  tribe  and  which  is  a  misdirection  of  funds. 

By  August  the  acting  area  director  responded  to  the  communications.  "While 
we  certainly  can  agree  with  the  vieww  that  procedures  and  records  maintenance 
could  be  upgraded,  this  office  does  not  require  supportive  evidence  beyond  the 
certification,  that  legal  requirements  for  a  meeting  are  present.  We  have  no 
alternative  hut  to  accept  the  resolution  as  a  legitimate  action  of  the  Oglala 
Sioux  Tribal  Executive  Committee."  This  is  the  same  Executive  Committee  of  the 
1973  occupation,  and  the  same  government  which  the  U.S.  Commission  on  Civil 
Rights  accused  of  holding  illegal  and  irregular  elections.63 

Other  responses  from  the  Bureau  indicate  the  hands-off  policy  when  the  going 
gets  rough,  after  its  historical  intervention  which  produced  the  problem  in  the 
first  place.  The  tribal  government  operations  at  the  Bureau  responded  to  another 
tribal  government  query  by  noting  that  "it  is  my  conclusion  that  a  response 
could  not  be  adequately  prepared  without  access  to  the  pertinent  restricted 
documents  to  which  the  letter  refers.  The  voluminous  emotional  rhetoric  is 
obvious  ;  however,  there  are  very  serious  allegations  made  which  probably  require 
some  response."  But,  during  that  same  period,  an  educational  loan  was  denied 
to  a  twenty-year-old  girl  by  the  area  office  because  "we  had  a  lot  of  trouble 
"meone  who  has  your  last  name." 

Daring  the  same  period  (June,  1974),  Congressman  James  Abdnor  wrote  to 
the  Bureau  that  there  is  considerable  political  unrest  on  the  reservation,  wide- 
spread unemployment  and  social  and  economic  conditions  are  very  depressed." 
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Further  he  noted  that  "decentralization  of  government  is  Important  since  tin' 
consolidation  at  Pine  Ridge  since  services  arc  not  available  to  people  who  live 

in  the  outlying  districts.*' 

In  1975  the  traditional  chiefs  wrote  to  the  President,  "For  many  winters  and 
many  generations  we  have  Buffered  under  this  alien  system    (1934  IRA).    Four 

armies  such  as  the  FBI  and  BIA  encroach  upon  us  and  occupied  what  little  land 
we  have  left — armed  with  sophisticated  weaponry  they  are  killing  us  off  One 
by  one."  In  June,  the  traditional  chiefs  communicated  their  decision  with  respect 
to  their  frustrations  with  the  U.S.  Government  and  its  trust  responsibility.  "For 
failure  of  the  government  of  the  United  States  to  live  up  to  its  treaty  obligations, 
(we)  terminate  from  the  present  tribal  government  and  form  the  Lakota  Treaty 
Council."  This  Council  has  its  history  in  the  Black  Hills  Claim  and  Treaty  Coun- 
cil which  pursued  and  won  (from  the  Indian  Claims  Commission  J  a  ruling  that 
the  takings  of  Sioux  lands  following  the  Treaty  of  1NG8  were  improper  and  the 
Sioux  Tribes  were  awarded  $17,000,000. 

Despite  the  recognition  accorded  the  traditionalists  by  the  claims  commission, 
the  Bureau  refused  to  meet  with  the  council  about  tribal  problems.  In  a  letter 
from  the  Acting  Deputy  Commissioner  to  the  Acting  Secretary  of  the  Interior 
i  L975)  the  requested  meeting  was  denied.  "Nothing  could  come  of  a  meeting  and 
no  matter  how  'informal',  it  would  he  Classified  as  recognition — a  contradiction 
of  our  policy." 

But  in  a  special  report  from  the  Deputy  Assistant  Secretary  to  the  Secretary 
of  the  Interior,  the  divisions  within  the  reservation  were  recognized  but  the 
Bureau's  role  in  the  cause  of  those  divisions  was  ignored.  "Pine  Ridge  is  both 
unique  and  typical.  Sadly  enough,  many  of  the  underlying  problems  are  all  to  » 
typical  of  too  many  Indian  reservations.  Tribal  government  lacks  the  ueeessary 
resources  to  provide  responsive  and  responsible  leadership.""  But  the  resources 
do  exist  on  the  reservation.  The  problem  is  their  distribution.  Over  40  percent 
of  those  people  employed  on  Pine  Ridge  are  significantly  under-employed  accord- 
ing to  the  report.  In  sharp  contrast  the  non-Indian  residents  enjoy  reasonable 
standards  of  living.  Many  derive  significant  portions  of  their  incomes  from  In- 
dian resources  or  from  activities  associated  with  federal  programs  intended  to 
serve  Indians."' 

The  report  blasted  the  implementation  of  Bureau  programs  as  a  contributor  to 
the  continuattion  of  substandard  living  conditions.  "The  interdependem  y  of  pro- 
grams and  services  and  their  apparent  lack  of  responsiveness  is  graphically 
illustrated  by  the  example  of  the  individual  desiring  housing  on  his  own  land.  The 
necessary  coordination  of  housing  construction,  water  supply,  development  and 
real  property  management  arrangements  are  often  presented  (by  the  Bureau) 
as  unsurmountable  objects  to  the  client  when  they  could  be  overcome  with  some 
imagination,  cooperation  and  dedication."' 

The  report  concluded  that  "in  general.  Bureau  employees  at  Pine  Ridge  appear 
to  be  insecure,  unsure  of  the  mission  of  the  Bureau  and  uncertain  of  their  role 
in  it." 

CONCLUSION 

Tribal  government  is  only  as  strong  as  the  acceptance  of  its  tribal  member- 
ship. For  the  most  part,  tribal  governments  have  learned  to  function  effectively 
and  meet  the  changing  needs  of  tribes  despite  the  Bureau's  intricate  legal  and 
bureaucratic  web.  The  history  of  bureaucratic  intervention  is  a  long  one  which 
has  interjected  its  needs  to  mold  tribal  government  in  its  own  image.  Viewed 
from  the  tribe,  the  Bureau  can  best  be  described  as  a  maze  of  confusion,  con- 
tradiction, inconsistency  and  fragmentation.  Bureau  actions  are  often  inter- 
preted as  deliberate  maneuvers  to  mitigate  tribal  government  action.  Whether 
deliberate  or  in  good  faith.  Bureau  intervention  and  the  IRA's  secretarial  ap- 
proval clause  demands  that  tribal  governments  operate  by  sheer  tenacity 
Economic  development,  jurisdiction,  civil  law  and  land  consolidation  must  be 
autonomous  functions  of  tribal  government  for  that  crovernment  to  sPr; 
represent  its  members.  Small  bureaucratic  reforms  to  improve  the  Bureau's 
delivery  systems  will  not  affect  the  basic  paternal  relationship  which  continually 
thwarts  tribal  government.  The  history  of  the  Bureau  of  Indian  Vffair<  as  the 
bureaucracy  of  last  resort  can  do  little  more  than  continue  to  undermine  tribal 
sovernment  sovereignty,  on  one  hand,  while  assuming  a  position  of  non-inter- 
vention on  issues  which  emerge  as  a  result  of  the  Bureau's  existence. 

*"  Special  Report  to  Comiuissionpr  frnipra). 


Appendix  XVII. — Analysis  of  Tribal  Population 

Number  of  Alaskan 

Size  of  tribe  tribes  California               villages 

0  to  200 __ 222  46                     128 

201  to  500 97  7                        43 

501  to  1,000 3C  2                        4 

1,001  to  2,000 34  1                         4 

2,001  to  3,000 17 

3,001  to  4,000 5 

4,001  to  5,000 3 

5,001  to  7,000 8 

7,001  to  10,000 2 

Oglala U2.515 

Cherokee i  26,0^2 

Navajo '125,570 


Total 421  56  179 

NOTES 

1.  52.7  percent  of  tribes  have  200  or  less  people. 

2.  75.8  percent  of  tribes  have  500  or  less  people. 

3.  82.9  percent  of  tribes  have  1,000  or  less  people. 

4.  17.1  percent  of  tribes  have  1,000  or  more  people. 

5.  3.1  percent  of  tribes  have  5,000  or  more  people. 

Source:  BIA  tribes  in  order  by  population:  1973  revenue  sharing;  or  equivalent  for  nonrevenue  sharing;  or  State  alter- 
nate for  Oklahoma. 
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Appendix  XVIII. — Tribal  Government  Task  Force  Field  Consultant  Report* 

Field  Consultant  Reports 

Quinault  Indian  Reservation 

Makah  Indian  Reservation 

Warm  Springs  Reservation 

Soboba  Indian  Reservation 

Santa  Rosa  "Tachi"  Rancheria 

Pyramid  Lake  Paiute  Indian  Reservation 

Pala  Indian  Reservation 

Uintah-Ouray  Reservation 

Zuni  Pueblo 

Sisseton-Wahpeton-Sioux,  Sisseton  Reservation 

Cheyenne  River  Sioux,  Cheyenne  River  Reservation 

Fort  Berthold  Reservation 

Rocky  Boy's  Reservation 

Laguna  Pueblo 

Seneca  Nation,  Allegany  Reservation 

Northern  Cheyenne  Reservation 

Cheyenne  and  Arapaho  Tribes  of  Oklahoma 

Comanche  Tribe  of  Oklahoma 

Creek  Tribe  of  Oklahoma 

Navajo  Reservation 

Field  consultant  reports  available  in  AIPRC  files. 
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Appendix  XIX.— Tribal  Government  Task  Force  Sirvkys  of  Tribal 

Governments 

tribal  government  surveys 

1.  Aqua  Caliente  Band  of  Mission  Indians California. 

2.  Ak  Chin  Indian  Community Arizona. 

3.  Benton  Palate  Reservation California. 

4.  Bridgeport   Indian   Reservation Do. 

.">.  Cheyeiine-Arapaho    Oklahoma. 

•'..  Eastern  Band  of  Cherokee  Indians North  Carolina. 

7.  Eskimo  Community Alaska. 

B.  Evansville,  Inc.   (Doyon  Regional  Corp.) Do. 

9.  Fort  Berthold  Reservation North  Dakota. 

10.  Fort  Bidwell  Reservation California. 

11.  Fort  Hall  Reservation Idaho. 

12.  Golden  Hill  Tribe x Connecticut. 

13.  Happy  Camp  Karok  Inc.1 California. 

14.  Katyaak   Corp Alaska. 

15.  Laguna    Pueblo New  Mexico. 

16.  Lone  Pine  Band  of  Owens  Valley  Paiute  and 

Shoshone California. 

17.  Lower  Sioux  Indian  Community Ifinnef 

18.  Makah    Washington. 

19.  Navajo Arizona  New  Mexico. 

20.  Northern  Arapaho  and  Eastern  Shoshone  of 

Wind    River Wyoming. 

21.  Northern    Cheyenne Montana. 

22.  Oneida   Tribe Wisconsin. 

23.  Orleans  Karok  T California. 

24.  Pala  Band  of  Mission  Indians Do. 

25.  Passamaqnoddy  Tribe1 Maine. 

26.  Prairie  Island  Indian  Community Minnesota. 

27.  Puyallup    Tribe Washington. 

28.  Pyramid  Lake  Paiute  Tribe Nevada. 

29  Quinault  Indian  Nation Washington. 

30.  Rocky  Boy's  Reservation Montana. 

31.  Salish  &  Kootenai Do. 

32.  Santa  Rosa  Rancheria California. 

33.  Sante  Sioux  Tribe South  Dakota. 

34.  Sault  Ste  Marie  Tribe  of  Chippewa  Indians,  Michigan. 

35.  Schaghticoke  Indians  of  Kent.  Connecticut, 

Inc.1    Connecticut. 

36.  Seneca  Nation New  York. 

37.  Soboba  Reservation California. 

3«.  Tozitna    Ltd Alaska. 

39.  Tunica-Biloxi  Tribe  of  Louisiana.  Inc.1 Louisiana. 

40.  Tununrmint  Rinit  Corp Alaska. 

41.  United  (Etowah)  Cherokee  Nation  of 

Georgia1    Georgia. 

42.  Wampanoag  Tribe  of  Gay  Head1 Massachusetts. 

43.  Warm  Springs  Reservation Oregon. 

44.  Wyandotte    Tribe1 Oklahoma. 

1  Xon-Federally  recocnizerl  tribes. 
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Appendix  XX. — Speech  Delivered  by  Mr.  Wilbur  Atcitty — Tribal  Govern- 
ment Task  Force  Chairman — Before  the  39th  Annual  Convention  of  the 
National  Conference  of  American  Endians,  Nov.  14,  1975 

Mr.  Atcitty.  Thank  you.  Xeal.  I'd  like  to  express  my  appreciation  to  NCA1 

for  the  opportunity  to  be  here  and  join  with  my  colleagues  in  discussing  with 
you  the  very  important  work  of  the  Task  Force  on  Tribal  Government.  I  firmly 
believe  thai  if  the  task  force  does  the  kind  of  job  we  want  it  to  do.  many  of  the 
problems  that  we  arc  discussing  will  be  resolved. 

One  reason  that  I'm  happy  to  be  here  is  that  this  is  one  Indian  meeting  that 
has  some  focns  and  purpose.  I  used  to  go  to  a  lot  of  Indian  meetings  in  the  past. 
but  I  have  been  to  very  few  lately.  Most  of  them  I've  been  to  have  been  boring 
and  ineffectual.  If  anyone  is  a  repetitive  and  long-winded  as  a  White  politi- 
cian, it  is  a  frustrated  Indian. 

You  know  we  like  to  make  endless  speeches  to  ourselves  about  the  injustices 
that  have  been  done  to  us.  You  also  know  we  whine  and  bicker,  and  while  we're 
whining  and  bickering,  the  White  Government  goes  on  doing  as  it  pleases.  They 
know  we  talk  a  lot:  they  also  know  we  rarely  unite  and  agree  on  anything. 
and  that  our  political  muscle  is  as  soft  as  a  sheep's  belly. 

Today  there  is  virtually  no  coordination  between  Indian  tribes  on  legisla- 
tion, Federal  budgets  or  any  other  programs,  or  effort,  affecting  the  lives  of 
the  Indian.  When  the  Federal  Government  asks  for  the  position  of  the  Indian 
community  on  any  given  issue,  they  can  rely  on  us  to  present  as  many  views  as 
there  are  tribes.  Then  they  feel  justified  in  making  decisions  for  us. 

We  now  have  one  more  opportunity  to  stand  up  and  speak  strongly  for  our- 
selves with  one  voice.  That  opportunity  exists  in  the  work  of  the  American 
Indian  Policy  Review  Commission,  which  you  are  discussing  at  this  meeting, 
and  which  is  the  parent  body  of  the  Task  Force  on  Tribal  Government. 

I  realize  there  has  been  much  criticism  from  some  tribes  and  Indian  orga- 
nizations about  the  composition  of  the  Commission.  I  personally  believe  that 
some  serious  errors  of  political  judgment  were  made  when  the  Commission  was 
put  together.  I  said  so  at  the  time.  But  that  is  history  and  the  clock  cannot  be 
turned  back. 

The  decision  before  us  now  is  whether  or  not  we.  as  Indian  tribes,  organiza- 
tions and  individuals,  choose  to  make  this  Commission  work  for  us,  and  there 
are  several  good  things  it  can  do.  It  provides  us  an  opportunity  to  question  the 
status  quo;  it  provides  us  a  national  forum  to  raise  the  questions  which  have 
bothered  us  for  so  long  and  to  explore  the  problems  which  make  Indian  survival 
and  self-determination  difficult;  and  it  provides  us  with  an  official  body  through 
which  we  can  claim  and  assert  our  rights,  and  to  make  our  rightful  demands  on 
the  United  States  Government.  Such  opportunities  very  rarely  come  our  way. 
We  will  either  seize  the  opportunity  to  participate  in  determining  our  future 
in  a  meaningful  way,  or  wait  50  years  for  another  commission  to  come  along.  By 
that  time,  it  will  have  been  too  late. 

What  I'm  trying  to  say  is  that  we  can't  have  everything  both  ways.  We  can- 
not continue  to  claim  authority  without  being  ready  to  use  authority  respon- 
sibly. For  example,  many  Indian  tribes  and  organizations  with  considerable 
justification,  have  criticized  the  196K  Indian  Civil  Rights  Act;  but  if  we  don't 
like  the  Act  and  don't  want  to  subject  tribes  and  tribal  members  to  Anglo 
concepts  of  due  process,  and  if  we  believe  that  the  Act  reaches  some  tribal 
customs,  then  we  must  provide  some  alternative  in  our  tribal  constitutions  and 
codes.  We  must  provide  an  alternative  of  our  own  choice. 

That's  what  we  are  trying  to  do  with  the  Task  Force  on  Tribal  Government — 
provide  a  modern,  dynamic,  workable  alternative  to  the  White  Man's  concept 
of  how  we  should  govern.  We  have  a  lot  of  sorry  history  to  overcome.  When  the 
Indian  Reorganiatizon  Act  was  passed  over  40  years  ago,  the  tribes  were  urged 
to  draft  constitutions  and  obtain  a  charter  to  allow  them  to  purchase,  manage 
property  and  in  other  ways  function  as  a  government.  The  trouble  with  this 
was  that  Indians  had  no  responsible  voice  in  drafting  or  implementing  the  Act. 
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The  Secretary  of  Interior  was  si  veil  the  power  to  approve  the  constitution  an 

iwa  as  drafted  by  the  tribes.  This  power  was  skillfully  exploited  in  a  manner 
that  Insured  the  continuing  regulatory  duties  of  the  BIA.  and  that  also  ma 
tain  that  Indian  preferences  were  balanced  with  the  White  Man's  ideas 
appropriate  forms  of  tribal  government.  The  result  was  not  modern  tribal 
governments  capable  of  coping  with  modern  problems.  The  Task  Force  on 
Tribal  Government  is  trying  to  determine  ways  in  which  tribal  government  as 
an  institution,  can  be  improved  and  strengthened  to  better  enable  it  to  meet 
the  needs  of  its  people,  and  to  function  effectively  in  a  fast-moving  world  con- 
trolled by  the  White  Man.  If  the  task  force  is  successful.  I  know  we  will  have 
Tendered  a  great  service  to  Indian  tribes  and  Indian  people. 

It  i*  the  viability  of  tribal  government  as  an  effective  institution  which  most 
protects  our  tribal  and  cultural  integrity  and  it  is  our  cultural — tribal  and 
cultural  integrity  which  holds  us  together  as  tribes.  But  the  viability  of  tribal 
government  is  also  essential  in  order  to  protect  our  resources  and  to  provide 
for  the  economic  security  of  our  people. 

For  years  Indian  tribes  were  shuffled  from  one  parcel  of  land  to  another. 
Always,  the  result  was  the  same — Indian  tribes  were  given  land  which  White 
Man  considered  of  no  value  to  himself;  and  each  time  wealth  was  found  on 
this  newly-allotted  Indian  land,  the  White  Man  could  find  some  way  to  cheat 
the  Indian  out  of  his  land  and  his  wealth,  with  or  without  the  help  of  the 
Government. 

We  find  ourselves  in  a  similar  situation  today.  The  Inst  larsre  deposits  of 
minerals  and  fossil  fuels  remaining  in  this  country  are  on  Indian  land,  and  once 
again,  our  lands  and  our  resources  are  becoming  the  focus  of  attention  of  the 
White  Man  and  the  Government.  In  many  ways,  this  is  our  last  chance  to  protect 
our  tribal  sovereignty.  Those  tribes  which  do  have  mineral  resources,  have 
something  with  which  to  bargain  both  with  big  business  and  the  Government. 
We  must  make  the  best  of  those  bargains  now.  If  we  permit  ourselves  to  become 
totally  dependent  on  the  hand-outs  of  the  Government  after  our  mineral  re- 
sources are  gone,  then  we  will  have  lost  our  ability  to  direct  our  own  destinies 
and  with  it.  our  self-respect. 

Let  us  not  forget  those  tribes  that  do  not  have  mineral  resources  or  a  land 
base.  If  we  forget  these  smaller  tribes,  they  will  surelv  suffer,  and  their  culture, 
their  dignity,  their  self-respect  and  their  heritage,  will  be  tarnished  and  lost 
forever.  Let  us  give  them  the  benefit  of  our  strength  and  let  them  have  a  voice 
in  establishing  a  strong,  united  Indian  force.  We  must  develop,  and  develop 
quickly,  the  kind  of  strong  tribal  government  that  can  deal  effectively  with  this 
creat  oppovtnnitv.  We  cannot  depend  on  the  Interior  Department  or  its  step- 
child, the  Bureau  of  Indian  Affairs.  The  Interior  Department  has  the  mandate 
to  develop  the  last  remaining  fuel  deposits  in  this  country.  Tt  also  has  the  man- 
date to  be  the  trustee  of  Indian  lands  and  the  welfare  of  Indian  people.  No  more 
blatant  example  of  conflict  of  interest  exists  in  this  oountrv  today.  I  believe  that 
we  must  have  a  healthy  self-interested  distrust  of  the  Government,  and  that 
we  mu^t  be  able  to  analyze  carefully  any  proposals  it  makes  on  our  behalf.  The 
truth  is.  that  as  Indians  we  must  rely  on  ourselves.  We  must  develop  onr 
ability  to  judge  for  ourselves,  negotiate  for  ourselves,  determine  for  our- 
selves what  is  in  our  best  interests,  and  then  make  decisions  for  ourselves. 

It  is  our  hope  that  the  work  of  the  Commission  and  of  the  Task  Force  on 
Tribal  Government  in  particular,  will  help  make  these  goals  a  reality.  For  too 
Ions,  the  Indian  communitv  has  been  in  the  position  of  reacting  rather  than 
actinsr.  These  new  bodies  eive  us  the  opnortunity  to  take  the  initiative.  I  hope 
the  Indian  community  takes  the  initiative  in  many  areas,  and  certainly  one 
of  the  most  productive  is  in  the  political  arena. 

In  recent  years,  the  Navaios  have  learned  to  play  the  White  Man's  political 
"•mo.  and  this  has  done  more  to  preserve  our  tribal  sovereigntv  and  earn  for  us 
the  respect  of  outsiders,  than  anything  I  can  think  of. 

We  have  conducted  massive  voter  registration  and  get-out-to-vote  campaigns. 
As  a  result,  we  have  elected  Xavajos  to  the  State  Lo^laturp.  We  made  the  criti- 
cal difference  in  electing  the  current  Governor  of  Arizona,  and  a  substantial  dif- 
ference in  electing  the  Governor  of  New  Mexico.  Suddenly,  the  politicians  are 
coming  to  us.  Onr  views  are  sonsrht:  our  advice  is  asked.  I'm  sure  that  never 
asrain  will  candidates  for  either  State  or  National  office  take  the  Xavaio  people 
for  crranted. 

Smaller  tribes  also  have  political  potential  within  their  own  states.  Elections 
aro  often  won  these  flays  by  a  handful  of  votes.  Within  a  given  state,  several 
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Binaller  tribes  could  coordinate  their  political  activities,  register  their  people, 
and  put  candidates  on  notice  that  they  had  better  be  concerned  about  the  needs 
and  concerns  of  Indian  people. 
We  do  nor  have  to  be  concerned  about  compromising  tribal  sovereignty  in  this 

regard.  Such  questions  have  already  been  settled  by  the  courts.  We  have  politi- 
cal power  but  what  we  must  learn  to  do  is  use  ir.  One  place  we  must  use  it  is  in 
the  Congress  of  the  United  States.  As  you  knowT,  Congress  recently  enacted  the 
Indian  Self-Determination  Act.  Among  other  things,  the  Act  is  supposed  to  pro- 
vide for  strengthening  tribal  government,  but  the  President's  Office  of  Manage- 
ment and  Budget  has  refused  to  request  Congress  to  appropriate  funds  to  carry 
out  the  provisions  of  the  Act. 

All  of  us  here  should  lobby  strongly  with  the  House  and  Senate  Appropria- 
tions Sub-Committee  to  fund  the  Indian  Self-Determination  Act  this  fiscal  year. 
We  should  let  the  White  House  know  In  the  strongest  possible  terms  that  we 
feel  betrayed  by  the  Administration.  I  hope  that  before  this  meeting  ends,  a  reso- 
lution to  this  effect  will  have  been  passed  and  that  XCAI  will  have  outlined  a 
vigorous  lobbying  campaign  with  the  Congress  and  the  White  House  and  which 
all  of  us  here  should  have  a  role  as  individual  tribes.  We  must  assert  our  rights 
or  we  will  lose  them. 

In  conclusion,  I  would  hope  that  the  work  of  the  Task  Force  and  the  Com- 
mission will  be  viewed  by  all  of  us  here  as  a  beginning  and  not  as  the  answer. 
The  investigative  work  of  the  Commission  will  be  completed  in  the  next  months, 
and  no  doubt  there  will  be  literally  hundreds  of  recommendations  emanating 
from  the  Commission  report  to  be  implemented  by  the  Congress.  We  cannot  allow 
these  recommendations  to  be  implemented  at  the  will  and  whim  of  the  Govern- 
ment. We.  Indian  tribes  and  Indian  organizations,  must  assume  the  primary 
responsibility  for  assuring  full  implementation  of  the  Commission's  recommeda- 
tions.  Unless  we  assume  responsibility  for  following  up  on  the  implementation 
of  those  recommendations,  most  will  not  be  implemented :  and  those  that  are 
may  be  implemented  more  from  an  Anglo  perspective  than  from  an  Indian 
perspective. 

A<  Chairman  of  the  Task  Force  on  Tribal  Government.  I  call  upon  XCAI  to 
establish  a  permanent  committee  to  begin  work  on  a  plan  for  long-range  follow- 
up  of  the  work  of  the  American  Indian  Policy  Review  Commission.  The  plan 
should  provide  for  assuring  implementation  of  all  recommendations:  the  plan 
should  provide  for  necessary  political  support;  the  plan  should  provide  for  ade- 
quate funding  for  necessary  staff;  the  plan  should  also  provide  for  full  tribal 
participation  at  all  levels  in  guiding  the  work  of  the  committee. 

On  behalf  of  myself  and  my  colleagues  on  the  task  force,  I  thank  you  for  bear- 
ing with  me  through  these  opening  remarks. 
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